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KEN YA

National Bank Buiiding
Telephone No. +254 (020)3244000
Fax: +254 (020) 3Z44Z7T
When replying please quotc:

ARB 3/o8/voL 1 (68) 6th September, 2012

Patrick G.Gichohi, CBS
The Clerk of the National Assembly
Parliament Buildings,
P.O,Box 47842
NAIROBI

bear t.!*" Q,.rt**
RE: MEETING WITH THE ]OINT COMMITTEE oN FINANCE, PLANNING &TRADE, TRANSPOR.T, PUBLIC WORKS & HOUSING AND gdOCTT ON THEGREENFIELD PROJECT.

i refer to your letter referenced KNA/JC-FTB/CORR/2 O12lQ5) dated 4rhseptember,2072 which i received yesterday sth'september,2ol2 by which you invitedme in my capacity as the Chairman of the Public Procurement Administrative ReviewBoard to appear before the Joint Committee on Finance, plannlng & Trade, Transport,Public works & Housing and Budget, on the matter o[ procurenrent of the GreenfjeldProject by Kenya Airports Authority. After carefully considering the invitation, the Board

f ,1il:mergenry 
meeting this morning and after detib.rationi, I *iin to inform you

1' The Public Procurement Administrative Review Board is a body estabiished undersection 25 of the Public Procurement & Disposal Act 2005. Its function asspecified in section 93 (i) or the Act is to revjew complaints by candidatesparticipating in public procurement who claim to have ,rn r.J or risk suneringloss or damage due to the breach of a oury imposed on u p..rring entity by theAct or the Regulations. ---t " v, u Pr \JLurr
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2 In discharging these functions, the Public Procurement Administrative Review

Board heais oral submissions by the parties to a review, considers documents

before it and renders its decision within the statutory period specifled in the Act'

3, in the discharge of this function, the Board acts as a tribunal. Article 169(1) (d)

of the constitution defines subordinate courts as "any other courts or local

tribunal as may be established by any Act of Parliarnent, other than courts

established as required by article 162(7)'

4. Insofar as the public procurement and Disposal Act, 2005 establishes the Public

procurernent Administrative Review Board pursuant to section 25 cited above,

the BoarC is therefore a tribunal in terms of Article 169(1) (d) of the Constitution.

5, Article 160(i) of the Constitution provides-th?t:-"lrr--the--e59rcise of judicial
-: 

auitroriry the judiciary constituted by Articled 161 shall be subject only to this

constitution uno the iaw and shall not be subject to the control or direction of

any Person or authoritY'"

6. Anicle 161 (1) of the Constitution provides that "The judiciary consists of tne

judges of the Superior coutts, Magistrates, other judicial officers and staff."

7. Members of the public procument Administrative Review Board are judicial

offlcers rn terms of Article 161(1) cited above by vir'cue of Article 260 of the

Constitution which deflnes the term "judicial offlcers" as a registrar, deputy

. registrar, magistrate, Kadhi or the presiding officer of a court established under

Article 169(1) (d),"

It is the Boards view that insofar as the Public Procurement Administrative R.eview

Board is a tribunal which is manned by judicial officers in terms of the definition

supplied by Article 260 cited above, such officers are not subiect to the control and

direction of any person or authority in the discharge of their functions'

in view of the provisions of the constitution cited above, The Board is of the view that it

would be highly inappropriate for the Chairman or any other Board Member to appear

before the joint committee to answer questions in relation to the decision which the

Board has made in the discharge of its functions as a tribunal, in the matter of the

procurement of the Greenfield Project by the Kenya Airports Authoriby, as to do so

would violate the concept of separation of powers as established in Article 1 of the

Constitution.

Kindly note that the Greenfleld Project was the subject of Application for review No

ZglZOtZ and the Board rendered its decision on 29m August,2012.Upon rendering the

said decision the Board became functus officio of the matter and the parties have a

right under Section 100 of the Act to challenge the decision in the High Coun within 14



days. In the event of an appeal being fllecj the Board has to be joined as a parfv.
Therefore it follows that the Board cannot discuss or comrnent on its decision in ,.,-t,i,
other forum other than the High Court. i attach a copy of the said decision for y'iir
information.

In view of the graviby of this matter we take the libert-y to copy this letter to the
Honourable Chief Justice and the Honourable Attorney General as your letter raises a
serious Constitutional issue.

Yours €n^*-j

qr-r6olua

P.M,GACHOKA
CHAIRMAN,
P tlBLIC PROCURE MENT ADMINIST TIVE REVIEW BOARD

Cc. Honourable Chief Justice of Kenya
Supreme Court Building
P,O.Box 30041-00100
NAIROBI

Honourable Attorney General of Kenya
State Law Office
P.O.Box 40112-00100
NAIR.OBI



IiET]i.]BLIC OF KENY _/\

PUB I,IC PROCUREMENT ADMINISTRAI-IVE REVII:-W BOARI)

REVIEW NO. 3912012 OF 3IsrJULy, ?012

BETWEEN

ANHUI CONSTRUCTION ENGINEERING LIMITED
IN IOINT VENTURE WITH CHINA AERO-TECHNOLOGY

INTERNATIONAL EN GINEERING CORPORATION

(CATIC) ............AppLrCANT

ANI)

KENYA AIRPORTS AU'TIf ORITY PROCURTNG ENTITY

R'eview against the decision of the Tender Committee of the Kenya Airports
Authority in the matter of Tender No. KANES/IKLN1il}/DB f or
Design/Build tender for conslruction of the GreerL{jeld Passenger Termrnal
Compiex and associated works at ]omo Kenyatta Internatjonal Airport.

tsOARD MEMB ERS PRESENT

Ms. Judith A. Guserwa

Mrs. Loise Ruhiu

E.g. C. A. Ogrt

Ms. Natasha Mutai

Amb. C. M. Amira

Mr. Akich Okola

Mr. Sospeter Kioko

Mr. ]oshua W. Wambua

- Member (in the Chair)

- Member

- Member

- Member

- Member

- Member

- Member

- Member



IN ,,\'Il l,l' i-;-'\Ji(-i:,

Mr. Cl. ji ,4i.'t',c iir

Ms. jud1, l'rlarna

- Sr:r'rc L-ar j,

- Se cri-: tar,r.it

PRESENT BY INVITATION

Applicant-Anhui Construction Group Engin eerins Limited

issa M. Mansur

Nganga Mbugua

-Advocate

-Advocate

Procurins Entitv-Kenva Air AA uthorils

Geor.ge Kamau

Allan Muturi

Victor Arika

Margaret Muraya

Simon Githaiga

Jonah Biwott

-Legal Officer

-GM-Procurement

-Legal Cfficer

-Procurement

-Engmeer

-Procuremen t Assistant

BACKGROTIND OF THE AWARD

Request for Proposals

Request for Proposals was advertised in the iocal print media on 22"d and

23ralune 2077. One hundred and twenty (120) bidders purchased the tender

document following the advertisernent, Five (5) firms submitted proposals

by the submission deadline on 17ft November, 2077.

Technical and Fina:ecial Proposal Received

The Technicai and Frnancial proposal were submitted by the foJJowrng firrr.-.
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.i) Ai,Jr,i a'Lirr-ctru..-',rcn i-,rgineerj;rs Group Co. I_.td (ACEG) & Ch:.na

lJatjo:ral Aeio-'l'echnolog;,, International Engineering

Corporation (CATIC) joint venture

?) Beiling Constuucrion Engineering Group Co. Ltd. (BECG) &
Sinohydro Corporation Ltd. Joint venture

3) Larsen & Toubro Ltd.

4) Citi Bank (Submitted an Financial Proposal Only)

5) SIFIKILE

The Teclnical Proposals were opened in public while the Financial

Proposals were held safe until finalization of the teclurical evaiuation.

-Table 1a indicates the details of the firms that submitted the Technical and

Financial proposals-

Table la-Details of Firms that submitted Proposa-ls on 17th November 21:1:1

Firm
No

Name and address Associating
and areas

specialization

firms
of

Nationality
of lead
firm

1 Anhui
Construction

Engineering Group
Co. Ltd. (ACEG)

Address 230002

325 Wuhu Road,

Baohe District,
Hefei City,
China

Joint Venture

China

Teclunology

Internationa-l

Engineqring
Corporation
(cAnc)

with
Aero-

Ltd.

Consultants:

Pascail &

Chinese

J

I

l

I



Tel: | 86

1 396045s510

Contact Huang
Hongyou

ty'y' . .i 
S.-,,11

1i r r:hr tecl-s l-td
l'r'iarl
Arc.iritect..i J-td

IIRS-Scott

Wilson

Millar
Management

a

a

a

-t

Joint Venture with
Sinohydro
Corporation Ltd.

AECCM
Company Ltd

Consultant

Asia

2 Beijing Construction
Engineering Group
Co. Ltd.

No 1 Gunalian
Road, Xuanwu
District, Beijing,

1 000s5,

Chrna

Tel: +8610-

639227207

Fax: +8610-

63928055

Contact: Qin Chao

Chrnese

Larsen & Toubro
Limited,
Construction,
Buildings & Factories

Mount
Poonamalfee l{oad,
Manapakkam, P B.

No. 979, Chennai -

600 089. INDIA
Tei: 044 2252 6000,

22528000 Fax: 044

7249 33',7

WWW.Lntecc.com

None lndian

Financial proposal only4 Citibank

4



sllil..il-i ,ri,{I.rr-al .i-rr;,o.r'i,L"lr.:iIr
Grou p
'Ihe,-rnjssen ]a.nkowitz
Architects
Boogartinan & Partner

Architects
Ambro Af:-ique

Consultants

5-:c,u f-i-r

Africa

:riris,-.

Appointment of Evaluation Committee

The evaluation team comprising the followilg Seven (7) members was

appointed to carry out evaiuation of the Technical proposals under the

chairmanship of Eng. Francis Ngigi

E^VALUATION OF TECHNICAL PROPOSALS

General Approach

The evaluation team adopted the evaluation criteria j:r the I{FP. Out of the

five proposals received, only four(4) were subjected to technical evaluation as

Citibank submitted financial proposal only

Mode of Carrying Out the Evaluation

Each member independently went through each of the technical proposal

and summarized any shortcomings observed against the requirements of the

RFP which was then presented in the second corlrnittee meeting held to

finalize the assessment of proposals on the preiiminary evaluation.

The Four (4) proposals received were subjected to a prelimirury evaluation to

determine those fiat met the minimum mandatory requirements. The

5



mandatory requrr(.rnent.s as per clause i).,,).^'' c,[;ltt: ai,pt'nciix i,, i;.sir','t-iroii tr]

bidders were

i) Shall be an entity legaily incorporated in the country of clornrcile

or a joint venture linking such entit'ies for purposes of carryir,g

out and completing the works in this Tender

ii) Shali provide evidence of past experience

ii) Shall provide evidence of have carried and completed at least 1

No. Similar sized International Airport project jn the last ten (10)

years.

iii) Shall provide evidence of having carried out and compieted at

least one other urban mixed use commerciai development of a

similar floor area in the last five (5) year.

Shall have consultancy capability through having designed and

supervised the consb:uction of at least one sirnilar sized

Internahonal Airport project in the last five years.

Sha]l meet Minimum average annual construction turnover of

US$20Omillion or equivalent in other currencies for the entity or

for the lead firm. The turnover shall be calculated as total

certiJied payments received for contracts in Progress or

completed, within the last FI\IE-(5 ) years

The bidder shall submit a letter of commitrirent/ interest or iltent

to finance the project from a financier(s).

The bidder shall provide a tender surety of KES 300 Miilion

The bidder shal1 provide scheduies on suitabiiit'y of specialty

equipment to be evaluated u:tder Appendix to Instruction to

Tenderers annex 6 item 4.

ir)

v)

vi)

vii)

viii)

6



l.): ) Por^rer of A'[oLIrll c(,lr-L]rrrri.'rTrg tire sjgn:ior,"' io i],c rrjd to:,igl-r tircr

Bid

Joint ventures shall submit copies of thejr joint Venture
Agreement as per bid requirements

l:rformation on past Non-performance and Litigation History
submission of Audited Accounts for the ]ast 5 years

Details of Key Personnet and thejr CV,s

x)

xi)

xii)

xiii)

Table 1b, details the preliminary evaluation against mandatory requirements
to determine which firms would qualify for detailed technical evaluation.

_Iable 1 b- Preliminary Evaluation / Analysis

Item B IDDERSCRITERIA

,| ACEG + CATIC +2. BCEG
SINOHYDRO TUOBRO

? EN& s.stFtKt
LE

Bidder including Join
Venture Partners or all
members of the
Consortium Shall meet
eligibility requirements
stipulated in the Bid
Docurnent Appendix to
lnstruction to Tenderers,
Clause 3.2.1 and 3.2.2

RequirementsEligibility
Shall be:

(a) er shall be an
entity legally incorporated
in the country of domicile
or a joint venture linking
such entities for purposes
of carrying out and
completing the works in
this tender

The Bidd

Documentation
Provide

Documentation
Provided

Documentatio
n

Provi
Provide
Did not

(b) nce of previous
experience. These shall be
completion certiflcates
from
clients/Emproyers. 

Past

Evidence of works carried
out as per the
requirements in Clause
3.2.2 shall be provided

Evide Provided Proy d Provid
Provide

not

7



i ltem CRI TE B IDDERS

2. BCEG
SINOHYTJRO

3. LARSEN &
TUOBRO

5,SiriKl
LF,

+

Provided
. T3 Beijrng

Caprtal
lnlernatro
nal
Airport T3

Did not
Provide

1. ACEG + CAT}C

Quaiification
Requirements

Provided
. Indrra

Gandht
lnterna
tional
Arrport

Provided
. Shenzen

BoAn
lnternatina
I Airport

(r) Lead Contractor Shall
have carried and
completed at least 1 No.
srmilar sized lnternational
Airport Prolect in the last
ten ('1 0) years. The size
shall correspond to the
number of contact gates
and aircraft stands

Did not
Provide

Did not Provide
. World

Trad e

Center
does not
meet floor
area
crtterta

. Mrcrosoft
Chrna
Resource
cenler
does not
meet floor
alea
criteria

Provided
. ICICI

Bank
Burldrn

I

Lead Contractor Shali
have carried out at least
one other urban mtxed use
commercial mrxed use
commercral development
of a sirnilar floor area in the
last llve (5) years.

Apartment
Building
for Hefei
sh tji

Jinguan
Hotel

Provided(ii)

Provided
. lndira

Gandhi
lnte rna
ttonal
atrporl
as an
EPC
project
with in-
house
Consul
ta nts

Did not
Provide

Provided
. Terminal 5

Heathrow
arrport

Did not Provide
- Provlded
documents of
prolects
undertaken by
AECOM US lnc
and not AECOM
Asra Ltd. which is
what is
associated firm in
the bid

( rri) The Lead Design
Consujtant in the

Design/Build team shail
have designed and

supervised the
construction of at least
one similar sized
lnternational airport
projecl in the last five
(5) years.

Provided
. China

Exrm
Bank

Provided
. Deutsc

he
Bank

Did not
Provide

Provided
. China

Developm
ent Bank

. China
Exim
Bank

(iv) Project Financing : The
bidder shall provide a

letter of intent from the
{lnancier to fund the

works as per the terms
and conditions of the
Bid

Provided
. Commerci

al Bank of
Africa

Provided
. Kenya

Commerc
ial Bank

Provided
. citi

Bank

Did not
Provide

(v) The Bidder Shall
provide a tender surety
of KES 300 million

Provided Provided Did not
Provide

Provided(vi) The Bidder Shall
provide schedules on

suitabiiity of specialized
equipment

o
o



item i CRI-r [Rl,A
I

1, AL.EG + CA"] ,C

One

2. BC E{";

S)NO}J)'DRO
't- 5.SlFlKt

LE

One Or-r.,

tsid Complete

2 Number of bids
submitted by the Bidder

? Comp)etenessGeneral
of the bid

Bid Complete Bid Complete Did not
Provide

4 Non
P erform ance/Liti gation
history

All pending litigation
shali in total not
represent . more than

_Thirty_ percent

L30_%) of the
Bidder's net worth and
shall be treated as

resolved agalnst the
Bidder.

None None None Did not
Provide

5 Partial Tender Bid complete Bid complete Bid Complete Bid
lncompl
ete

6 Regist-ation of bidders
firms: All bidders
(including JV Partners
or member firms to a

consortium) shall subm jt
their Certificates of
Incorporation or
Regist'ation

Provided Provided N/A Did nol
Provide

7 Joint Ventures: Joint
Ventures shall submit
copies of their Joint
Venlure Agreement as
per the bid requirements

Provided Proyided N/A Did not
Provide

Signing of Bids; Bid
shail be signed by the
authorized person(s) of
the bidder as per
requirements of the

ing documentbidd

Signed Signed Signed Did not
Provide

I Power of Attomey: Bid
shall be signed by the
authorized person(s) of
the bidder as per
requirements of the
bidding document

Huang.Hong You Qin Cho T Krishna Did not
Provide

10 Bid VaJjdity INContained
financial

lnContained
financial

Contained in
financial

Did not
Provide

9



[i; ,Tl CRi iI:;II \
'----l

B IDDERS

1. ACEG + CATIC 2. ECEG
SINOHYDRO
Provided

+ 5.Sll'iKl
LE
Drd not
Provide

11 Subrnission of nuciited
Accounls fbr the lasl
five 1's3r-5

Did not
Provide

D etailed Technical ev aluation

The following 2 (two) firms listed in tabie ? were found to have met the

mandatory requjrements and were therefore qualilied for detailed

examlnahon:

Table 2- Qualified firms for detailed technical evaluafion

3. LARSEN &
TUOBRO
ProvidedProvided

Provrded - USD
2 74 Btllion

Provided
USD 6 318
Billion

Provrded - Kshs
1 74.4 0 Billion

lt The lead contractor
shall meet Minimum
average annual turnover
of US$200mil1ion or
equiva)ent jn other
currencies rvithin the last

FIVE (5)years
None None!J Devi at: ons/Om issions/R

eserval i ons

None

Provided Provided Did not
Provide

Provided14 M jninrurrr Key
Personnel Requirement:
CV's shall be provided
for the Key personnel .

Does
not
qualify
for
d eta iled
evaluati
on

Does not qualify
f or detailed
evaluation

Qualifies for
detailed
evaluation

Qualifies
detailed
evaluation

IorRemarks

No. Qualified

Name

Firm's Nationality Region

1L ACEG & CATIC JV Chinese Asia

2 Larsen & Tuobro Indian Asia

10



The completeness of the fwo frnns'/,:as cl-recked in accorChtii.t',''rjilr C-lar.:se

2.3.4 of the inskuction to bidders anC noted as detailed table.l:

Table 3 - Completeness to the reqrrirements of the RFP

ACEG & CATIC Larsen & Tuobro Ltd

Au thorize d Representativ e Mr. Huang Honyou Mr. T. krishna

lnitialing of Pages Pages initialed Not initialied

Previous Experience Provided Provided

Comments on TOR Provided Provided

Methodology & Work Plan Provided Provided

Proposed

Staff Provided

Provided

Signed CV's CVs signed CVs signed

Team Leader Huang Hongyou S Venkatesh

Completeness

Presentation

of Compiete Cornplete

Conclusion of the completeness check

There were no major omissions in the proposals and the evaluation

comrnittee accepted the two proposals for detailed evaluation.

Detailed Technical Evaluation and Rating

1) Building Form arrd Function:

o Theme: overrid.ing theme in the entire design

o Aesthetics: Landmark building with Contemporary look & feel,

o Style: appropriate form and style taking into consideration local

context

tl



o Functit;ir: l,',,'irc.ie i.;t li:,r'ol-,t .l',i' ::':'.tr':] :eso]uti':;n to enharlce

P a S s cn 
E; 

r,) j- ii rl'r rz :l a-'r i prcr C i.s S (':,1

2) Building Performancc:

o Cooling and Ventilation System: Meet/exceed requirements {or

comf ort.

o Energy management control system: Meet/exceed requirement.
5

Meet demands of complex control strategies for both artificial

lighting and Air-conditioning.

o Natural Lighting: Meet the required duy lighling levels and

drsh-ibution

3) Structural Design:

o Inlovativeness: How novel. is the structural system?

o Cost effectiveness: is the struchrre cost effective?

o Large Spanning Structures: Few skuctural elements in occupied

sPaces

4) Interior Design:

o Theme : consistent with overall theme, form and style of

terminai building

o Aesthetics: E.,.'fective use of desirable visual elements and creative

use of internal finishes etc'

5) Sustainable measures:

o Sustainable Measures: Recycling, demolition waste, water

conseryation, recycled materials, etc.

12



Jndciclr Air Qua1it-y: Conirol sh-ategies for inciocx r.rir c1i-:iity, ls1n7

VOC rnaterials, etc.

A-lternative Energy: utilization of alternahve cnergy

technologies.

General Compliance with LEED-NC 2009

6) Bidder's Organizatioru Work PIan and Methodology:

o Overview and understanding of the project

o Quality assurance in the Design

o Bidders overall organization to carry out and deliver the Works

including organi.zation of the firms and completeness of the

- management and site teams: a) Design and Construction

Supervision, b) Construchon w orks

o Methodolog-y for carrying out the works: a) Design and

Conskuction Supervision and b) Construction works

o Works Program, task coverage and resources allocaLion in

Desi gn, C ons tructi on Supervision, C ons tructi on w orks

o Availabiiity and mobilization plan of Constuction equipment

o Quality management plan in Construction works ancl supervision

of const"uction works

o Environmental management plan

o Testing, comrnissioning, training and operational readiness

n Bidder's previous erperience in similar works:

o Airport works with characteristics similar to the proposed

passenger terminai complex Const-uction works

O

o

t3



o ,A.irpci t ',\I'-),il.,s ',r,ith chaizlctei-lsii(': ':lrl-ri.} ar' to thi, .,rr ,i.-r,-,rjr.tl

Pass;eii-ler. tertninal coinPicx i,)r::,ir-;n a:rd (-oll:,tt-1,:r-'t'rolt

Su per..z ision C onsultancy Services

o Urban mixed use comrnercial developrr,ent wrih similar or above

floor area Consh-uction works

o Suitability of proposed specialized equipment in this bid shaii be

assessed the {ollowing:. 5

o For each of the above, provide name of manufacturer, ISO

standard for the equipment, a ietter of reference from a major hub

airport home to a major carrier from any of the following

ailiances: Star Alliance, Sky Team and One Worid.

o AJso, conJirmahon that a two year warranty shall be provided

required

8) Bidder's Personnel Key Competencies:

o Educational & Professional Qualifications of Key Personnel

o Overall Experience

o Pertinent Experience

o Experience in the Region

Strength and Weaknesses of the Firm

After detailed technicai evaiuation, the foliowing was noted as strengths and

weaknesses of the seven firms.

i) rws ACEG & cATrc ry
t":"il 

firm is well established and has -wide experience in

similar assignments.

l4



'Ihe 1i:-ri:t 'silo''','i-,'l goori unocrstanding of the scoPe of

c onsultancy s e l'v ic u-s a'r' d c ons tru c ti o:r w orks'

The Theme Concept design was excellent

The proposed nrethodoiogy and approach was

cornprehensive

Personnei proposed {or the assignment have sufficient

.pertinent experience in similar works'

Weaknesses

oTherepresentationonQualityAssuranceinDesignwas

fau.Thebid.derconcentratedtheirwriteuponquality

assurance during construction'

osomeoftheproposedPersonnelaithoughhadvast

pertinentexperiencehadlitt}eexperienceintheregion.

o The bidder did not co.Jirm the warranry period for the

proPosed sPecialized equiPment

ii) N4/S LARSEN & TUOBRO

Strengths

. The firm ls well established. Has good specific experience

related to the assignment'

. The bidder has demonstrated good understanding of the

objectivesoftheassignmentasdetailedinorganization

aPProach and methodolo gY'

t'

o

e

e

i

-l

t_s



'Weakne:sr'.r,

Propc:e',i 1;er:;i.:nnel hacl v'.:r) 1 :i1e e>'perrerrce ur tl-,e regic,rr

and scmr-: of *lrem had rio perlinent e;<perience. Further ti-ic

bidder's submission on deiaijs of tasks undertaken by

proposed sta{f was poor as some of them were not detaiieC.

The bidder had indicated that proposed persormel were in-

house as the firm is mulu-disciplinary, however the

proposed staff for Airport Piarurer and Architect are not in

house employees. No details were provided to indicate

where the personnel had been sourced from and the

relationship with L & T was not clear.

The bidder's quaiif management plan in construction

works and supervision of construction works was poor. The

bidder submitted a Quality Management PIan (QMP) for

Abu Dhabi Airport instead of what they were proposing for

JKIA, an indication of cut and paste.

It was noted that most of the methodology submission b1,

the bidder was generic rather than specific for the project.

The bidder did not submit documentation on Seats in the

submission for specialized equipment.

o

a

a

o

ResuI ts of the Detailed Technical Evaluation

The results o{ the detailed technicai evaluation are as summarized in Table

3.4
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'iabit: ,j..1: lj'*.,:rnlary cf ll-r:ch-n:cai []cr:rcg a,nd ll;ir,kir:g

BIDDEIl'-S NAME
ACEG & CATIC Larsen &'l-uobro

Criteriu

Table 3.5 gives a summary of the technical scores

Table 3.5: Summary of Technical Scores

Scores Scores

Building Form and Fu:rctjon
24.45 18.00

Building Performance
78.07 72.29

Structural Design
77.43 73.75

Interior Design
9.00 LAN

Su s tain able{4eas,ures
77.70 72.14

Sub-total 85.86 62.21

Total ftVeighted against rt5) 39.09 28.00
Organization, Work Plan &
Methodology 23.35 77.24

Proposed staff 23.57 77.50

Total Scorea 85.96 62.74

Rank 1 2

Concept

design

rating

(Max a5)

Organization

work plan and

methodoiogy

(Max 28)

Bidders

competence arrd

key personne)

(Max27)

TOTAL

SCORE

(MAx 100)

ACEG

WTTH

Watson

& CATIC ry
Pascall and

39.09 23.35 23.52 85.95
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-[i.ecom;:rendations of the'I'echnical Eva]uaiior-r

Jn accordance with the e.raluaijon critena, tlLe r;rr;irii;rrls score for frrrtirr.r

consideration in the evaluation ts 70%.

It is therefore recommended that financial proposais for the foliowing firm be

opened and evaluated to conclude the evaluation and make

recommendations for award.

i) ACEG & CATIC ]V in association with Pascal & Watson

consultants, having scored 85.96.

FINANCIAL EVALUATION

Issues Faced During Evaluation

The Financial Proposal for the Technically Quaitfied Bid was publicly opened

on 9th December 2077. There were no major issues faced during the

evaluation, the exchange rate used for conversion of prices into cornmon

currency was the Centrai Bank of Kenya Rates appiicable on 2Bs October

2017 a copy attached at Annex V (Miscellaneous Annexes).

The financial proposals were checked for completeness and responsiveness

to the RFP requirements. Table Fl beiow surnmarizes the findings of the

preliminary examination of the proposals.

Table F1-Completeness and responsiveness to the requirements of the RFP

ACEG + CATIC

Not more than 3 currencies

Use of Standard Forms

Original and Copy

Compieteness of Pres entation Compiete

r8



Adjusi:nelt ,i.i;.cle trl tlre pric'cs

The fjnancial oropr:r-"al for the technical)y si:ccessfrll firm'wi-,s checl<.,d ,fc.,l ihe

following anci adjustment made to tl're prices as noted here belorr',:

i) Arithmetjc errors

ii) Consistency between the 'Iechnical and Frnancial Proposals

Arithmetic Errors & Corrections Arising from Inconsistencies

There was one arithmetic error noted in the Financial Proposals as foiiows

ACEG + CATIC- (Submitted - Kshs. 54,752,521.00)

Ihe Financial Proposal contained one arjthmetic error. On Page Nine of the

BQ the bidder r.:nder the Collection for Electricals indicated a total of Kshs.

3,410,000,000.00 instead of the corrected sum Ksh s. 3,403,788,100.00 thereby

have a net effect of -ve 6,237,900.00 on the bid sum. Considering 10%

Contingency and 5% Consultancy supervision Charges the overail effect of

the el:or on the bid sum is -ve 7,766,685.00. The corrected bid sum is

th eref ore Kshs. &,7 45,354,3L5.00 a gainst submitte d Kshs. 64,7 52,521.00 .
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-- 't
Lr:-urp Su:rr

Price (KSHS)

Pre-Bid

Estimate

--i-;'"i; -{,.i"t I'
Price (I(SH.S)

C orrected

ACEC '} CATIC

ltell

No.
I)e^scripti on Unit

1

2

3

4

6

5

7

B

9

10

11

72

74

13

Construction Related Cost Collection

General Costs

Architectural Works, Finishes, Furnifure

and Fitring

Dewatering and Ground Water Control

Special Airport System

Add 5% For Employer's Consultancy

Supervision

Design Related Costs

Structural Costs

Geotechnical costs

Mechanical Costs

Eiectrical Costs

Utilities Costs

Transportahon Costs

DayWorks

Subtotal

Add 10% Conbngenry

485,049,609.39

77,077,779.70

8,892,549,299.72

10,373,625,525.79

7,085,644,792.19

75,571,874,797.04

5,200,058,1M.40

1,528,836,772.86

3,346,751,053.32

73,2M,298.53

72,879,427,743.77

77,594,600.00

59,395,677,21,6.64

5,939,567,727.66

7,969,793,560.93

3,000,000,000.00

2,800,000,000.00

9,980,000,000.00

7,893,700,000.00

500,000,000.00

3,861,550,000.00

3,403,7 68,700.00

5,610,250,000.00

10,370,000,000.00

190,000,000.00

8,600,690,000.00

90,350,000.00

55,300,308,100.00

5,630,030,810.00

2,815,015,405.00

Grand Carried to Form of Tender 68,305,02L,999.73 64,745,354,315.00
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Distribution 'rf iij,-1 I'rice.

i) Thc Pre- Bid estimate fcr trr: rn,ori<s js Kshs. 68,3C5,t121,899.13

including taxes.

ii) A sumrnary comparison of the Pre-Bid estimate and the filancial

bid includirg all taxes based on the Sectional Bill l'otals is as

tabulated below:

From Table F2, it is noted that the financial bid is -5.27% as compared to the

pre-bid estimate. The bidder is within the margin of 25% of the pre-bid

estirnate

No front loading was observed in terms of elementai comparison of bid

prices with the pre-bid estimate, but it was noted that pricing for General

Costs, Design Related Costs, Utilities Costs, Transportation Costs and

Dewaterir,g & Ground Water Confrol was high compared to the pre-bid

estrmate

Proposal to Finance the Project

The bidder has submitted two Letters of Intent/Leterest to Finance the

Project from China Development Bank Corporation and China Exim Ba*
respectively. The Bidder has met the cond.itions set out in the Bid Document

with respect to the Financing Proposal.

The scoring for the Financing Proposal was as indicated in Table F3

2t



j'::i,1,: i l: Ljcorrng for tire-. F. a :n.. ur.. Proposal

It, C

Ev alu al ors

D E (,
Crii eria

Tms of the Loan

Tenderers shall propose the

tenor ol the loan inc)udirg

the repayment penod and

the grace period. KAA

prelers a long term )oan oI

at least 20 years, wrth a

grace perrod oI al least 5

years. - Bidda gaot thc

repaymt penod o/

bctucct 20 -25 yeors uith a

yauVotodof5-Tycors

,averaBe

2',i 2o20 0 19 )7

)lo
I

Pornis
2A

2 lnter csl

Tenderers shall indlca te

bolh Ij:ed alrd floatrng

mterest rate optrons. The

floztmB rate sha)l be based

ona6monthllBOR

plus/mmus margir, iI

applicab)e. -Thebidda
ndtqlcd a Fized lnlacsl of

2o/o - 5Yo and Floatng

lntenst oJ2% - 4 o/o uith a

commitmt Jee of 025V0 -

0.5%

20 )t .15 15 to r5

4 Semily of t}e Ioar

The secured obl)Bahoru

shall be secured by a p)edge

lo recervables that are not

encumbered lo other loars.

However, Tenderers can

propose other Iorms oI

seorr)ly or other forms oI

securlty arran BemenLs

provrded that such

anangements are acceptab)e

to KAA and will not result

h material increase of cost

to KAA. KAA does not offer

rLs immovable asseb as

seolrity. However,

corrsideration can be made

on provjdmg t}e Greenfidd

Termina) as secur)W.

20 20 20 20 20 r8 t8

t5

I9.33
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2t) '!D :3 20 2C /12020

tlre iacility

Tenderers wiD be required;

as parl oI the ProPosal, lo

quole any other charges tlrat

wil) be appiicable to the

Iacilily. Other tI a rLsa ctio,

costs on accou:rts lo be

maintained lor the facilitY

shal also be labulaled-

Such cost may include

)ed ger lees, prePaYment

penalties, commissions and

others whidt may be

specified ijl the ProPosa).

es ui-;irg fromCrt], tr

20 2020 2020 202020ditions Precedent

Tenderers shall state or list

the conditiors that shall be

tulfilled by KAA beIo:e a

drawdown request is

satisfied. II none, Please

indicate.

Submilt Submiit
ed

Submiit
ed

Submitt
ed

Submitt
ed

Submitt
ed

Ma::da

tory
Submitt
edBidders must indicate the

currency oI the laciJitY. The

firancing is exPected to be

in United States of America

dollars(USD) or a

combination of l(shs and

USD.

Currency ths !2rili1y

Submitt
ed

Submitt
ed

Submitt
ed

Submitt
ed

Submitt
ed

Submitt

-:d

Manda

tory
Submitt
ed

Iacility repa)Erent

illervals

KAA jntmds to rePay the

loan in serni-annual

irstalments of both

principa) and accri:ed

interest over the term of the

loan. Tenderers shall

submit a schedule

indicating the amual

repaymerrts Ior the

principal and interest

cwering the hrll term of t}le

loan. Tendererc can aiso

indicate other fav orable

repi)rment iatervals.
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ciliry

that
Su'r,:r rit
ed c.)

-1ubn rlt
eL)

Subm.lt
ed

Su b'; r:il
eci

*--rrii

funos are available, Jor

iirwdov'n, on s:gli:rg of

the contract Jor the

consbuct)on oJ GreenJield

lermrnal works Biddeys

musl Drdlca te prelerred

disbursement m ethods e. g

Advance, reunbursem ent,

direct payment elc.

NB - Total Score reduced to a weigtrting o{70%

The combined Techrricai and financial scores were as follows

Table F 4 - Combined Technical and Financial Scores

)rlalr:a

ior,v
Submitt
ed

Mode of Operation

Tenderers shai) indicate the

structure ol operating the

)oan arrd repa),melrt

methods as applicable.

Manda

lory Su bm itt

ed

Subm:tt
ed

Subm:lt
ed

Subnritt
ed

Su bnritt
ed

Submrtt
ed

Subm itt
ed

Total Cost Summary

Tenderers shall be requ:red

to prepare a summary ol all

posslble cosl to be mcurred

-cludu.g mtPrest cost but

exc)udmg proposed t)rrrd

parD, pa),nrenl charges and

i:rdica le the eIIect:v e

borrox,mg cost per annum

Manda

lory Subm;tt

ed

Submrtt
ed

Submitt
ed

Submitl
ed

Subnr:tt
ed

Su bm rh

ed

Subm rtt
ed

TOTAL 100 oa 90 95 95 96 93 93.50

Technical

Evaluation

Financial

Eva]uation

Fianancing

Evaluation

Combined

Evaluation

Bidders

Names

Teclrr-ica-i

scores.

s(t)

Weighted

scores

S(t) x Tb

Techrrica-l

IATLK

Financial

scoresc

s(0

Weighted

scores

S(f) x Fd

Financi

n8

scoresa

S(T")

Weighte

d

S(fn) x

Fno

Scores

s(0 0.6T +

S(Q0.3 F+

0.1Fn

x
a
(d

ACEG +

CATIC

85.95 51.58 1 30.00 30.00 94.00 9.40 90.98 1
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t1ecc,i:rr;rend aLiolls of ili*: l:;vi-i-iuaiio;: tloniiniticc

Fiom the {oregoirrg 1.lii: Evalualjorr Ccmin:itc,: iecornmenclecl that the

DestgrrfTiuild lender for rhe Construction of tire Greenfield Passenger

Terminal Compiex and Associated Works at JKIA be awarded to ArLhui

Construction Engineering Group Co. Ltd. (ACEG in Joint Venture with

Chjna National Aero-Technology International Engineering Corporation

(CATIC) at the corrected Tender Sum of Kshs. 64,745,354,315.00 (Kenya

Shillings Sixty Four Billion, Seven Hundred and Forty five Million, Three

Hundred and Fifty Four Thousand Three Hundred and Fifteen orrly)

inctuding all taxes.

TENDER COMMITTEE D ECI-SIONi-

The Kenya Arports Authority Tender Comniittee at its Meeting No 175 hetd

on 15th December,2017, under Minute No. 2, adjudicated the subject tender

and approved award as per the recommendation of the Evaiuation

Committee. The Tender Committee further recommended the following:

1. Provision of cost estimate which should be competitive in comparison

to similar projects in other cor:ntries.

. 2. Final conkact be executed only after Irlancial negotiations with the

financier were concluded.

3. The award price be in US Dollars

4. Handling of all issues during negotiation of specific terms such as

warranties on equipment and other associated terms.

The Successfu-l Bidder was notijied of the outcome of the tender via a lelter

dated 16s December, 2072.
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]ir ii.s n-re€iir:r,. i'.'o. -'(.'g q:f-?)'th liil_,,', {l :i'-,;,-.(r:ii), the'i-ender Comr.:ttee rvas

inforrncd c,f thc icsolutron passe,i Ly iire I(,,rA Board of Directors in its
rneetings of 27'1 February, ?-012 and 2.2"d IvIa1,, 2072, respechvely, to teri-rirnate

the contract for the construction of the Greenfield Terminal Complex which

lrad been awarded on 15th December, 2077 to M/s An Hui Construction

Eng:neering Group Ltd and M/t China Aero-Technology International

Engrneerin g Corporatj on.

The Tender Comrnittee considered the Board of Directors' resoiutions and

resolved that, due to the posihon taken by the Board of Directors, the

continuatjon of this tender in its current form may not be tenable.

consequently, it recommended the terminatjor-r of the tender.

There is no evidence that the decision to terminate the tender was

communicated to the Applicant or reported to the Pubhc Procurement

Cversight Authority.
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'fI1i1 Ili:l\2181,V

Tliis j)'ecr.rest for Revtew Vrds lorlseri or-r'..1)cr:lLsr cJay tri ',.,:'')';, ,'Oi2- ag.rrnsi the

purported decision by the Kenya Ai,.ports Authonf rrac.lc on the 26th ciav of

Jrrly, 2072 in the matter of Tender No. KAA/ES/lK\.\/65S/DB for

Designi Build Tender for construction of the Greenfielcj Passenger Termi:ral

Complex and Associated Works at the Jomo Kenyatta Intemational Airpor t.

The Applicant has raised 20 grounds as the basis for the review and seeks the

following Orders:

i) The Board annuls and/or quashes the purported resolution made

by the Kenya Airports Authority on 26th July 201,2 or any other

resolution, act-or -d'ecision-seekin'gto-lerminate the procurem ent

process with respect to Tender No. KAA/ES/JKIA/6S8/DB

Desig4,lBuild Tender for Constuuction of The Greenfield

Passenger Terminal Complex and Associated Works at Jomo

Kenyatta International Airport.

ii) The Board djrects the Kenya Airports Authorify to execute a

Contract with the Applicant with respect to Tender No.

KAA/ES/JKIN658/DB Desig4,/Build Tender for Construction of

The Greenfield Passenger Termina-l Complex and Associated

Works at ]omo Kenyatta International Airport forthw-ith.

iij) The Board restuains the Kenya Airports Authority, its officers,

servants and/or agents or any othff person or office whatsoever

from interfering with the procurement process in relation to
Tender No. KANESfrKIA/5S8IDB Desig4,rtsuiki Tencier for

Construction of The Greenfield Passenger Terminal Complex and

Associated Works at Jomo Kenyatta lnternational Airport.

2l



i',,) The Board restrain:; the lvlinister fr,r I'.'.'l'r,,^poIt, the Permant:nt

Secretary and the Nlinistry of Tra-nsport, i:.s officers, servant's

and,/or agents or any other person or office rvhatsoever frorn

interfering with the procurement process in relation to Tender No.

KANES/JKIA/658/DB Desig4,rBuild Tender for Construction of

The Greenfield Passenger Terminal Complex and Associated

Works at Jomo Kenyatta International Airport.

v) The costs of this Request for Review be awarded to the Applicant.

PRELIMINARY OBTECTIOI\i

At the commencement of the hearing the Board noted that the Procuring

Entity had filed three grounds of Prelimrnary Objection in the following

terms:-

1. Time lin'ritation: The request for review is trme-barred as it is

conkary to Reguiation 73 (2) -(c) of the Public Procurement and

Disposal Regulations, 2006 (hereinafter referred to as "the

Regulations") rvhich stipulates that Request for Review under Pubiic

Procurement and Disposai Act, 2005 (hereinafter referred to as "the

Act") shall be made within fourteen (14) days of the notification

under the Act.

2. Lack of Request for Review Groulcis statutoriiy required by

Section 93 of the Act's threshold: As drafted and presented to the

Board, the request for review has no legal backing of Section 93 of

the Act and the Regulations jn so far as the juisdiction of the Board

is concerned under the laza, in that:
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t:l ,lre Jieq,-rest for Rerrier^,2 has nor presented any g-ror-rn,ls on .loss

c; darnage suffered by tJie Applicant due to breerch o{ the dutlz

in,posed on the Procuring Entiby by the Act or the I{egr:1ations,

for consideration by the Board. (Section g3(1) of the Act).

(ij) The appeal is frivolous, in that, there is neither oral nor rvritten

terminhtion notice issued to the Applicant in respect of

section 36 of the Act. Therefore, the Request for Review is

completely contrary to the spirit of the Act and Regulations.

3. Lack of merit for want of_jurisdiction: As this tender has been

r:nder investigation, the Request for Review is prernahrre as the

Review Board power's is only invited under section 106 in respect of

revier,v of the order of the Director-General made under section 105

of the Act

The Board noted that before the issues of the Preli:ninary Objechon could be

argued, the Applicant sought directions from the Board on the basis that the

subject matter before it was also being rnvestigated by the office of the

Director General of PPOA as evidenced by the pleadings filed before the

Board.

The Appiicant further stated that it was aware the mafrer had also been

discussed before Parliament and the Speaker of the National Assembiy had

directed three sub-committees dealing with Transport matters to investigate

the matter and submit its report to the House on or before the 31't of Augus!
2072. It therefore sought to know from the Board the directron the instant

matter would take in view of the cited matters.
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i,-,'rr,',.s r):ij i-, ilre Procurmg EnLitv stated that it had disclos..d irr ri:- rr:sponl,e to

tire Applic:ar,t's Request for Revjew that the matter was rrrlricr investigation

by the Drrector General of the Public Procurement Oversjght Authority

(POA) and they were stiil waiting for his report. It also con{.irmed that the

matter was discussed in Parliament and the Speaker irad directed

rnvestigations to be carried out touching on the matter.

The Board has considered the issues raised by the Applicant and the

Response by the Procuring Entity and noted as follows.-

1. The subject tender is indeed a matter of investigation by the Director

General of PPOA having been referred to his office by the Permanent

- Secretary Ministry of Transport.

2. The subject matter before the Board has aiso been the subject of discussion

in Parhament in the recent past and is still being investigated by the

relevant Parliamentary House Committees.

The Boar ci is a live to the Provisions of Section 774 of the Act which provides

as foliows:-

"1-L4. (1) No inrsestigation shall be commenced or continued. uniTer this

pafi, and no order shall be made under this part, in relation to an issue

that the Reaieut Board is reaieu-ting or has reoiewed under PartWI.

(2) Subsection (L) ceases to apply if, after the Reoiew Board has

completed its reoieut, information comes to the attention of the

Director-General that was not brought before the Reaieut Board in the

course of its reaieTu.

In view of the foregorng provisions, fie Board therefore holds that the

Request for Review as filed is properly before jt for deterrnina tion

JU



l:i.].F-.:.]--,CC rt\.i e C)f t-ftr,,a'-,ir:1.,i,,,Ir5 Ly OihCr- Lnr-iei-'ciil.,l i:itr i-,i-.,clieS. '[]rrlrC-{r 'r r, rl-'i':

I-loarcl hereby cljrecis Lh.,t iire matt€r beioie ii',';:ll pr':cr:ed to hearrng r,',ir"]r11.i

ii.s mandate under Sec-iion 9'3 c,i the Act whiclr provicles as follows;

"(l,)Subject to the pro'oisiotrs of this part, any candidate utho claiins to

haae suffered or to risk suffeing, loss or damage due to the breach of a

duty imposed on a procuing enti\ by this Act or the regulations, moy

seek administratioe reaielo as in such manner qs may be prescribed.

(2) The follouing motters shall not be subject to the reaieus under

Section Q)-

a. The choice of a procurernett-p+ocedure-pur-su'amt-toaart IV;

b. A decision by the procuing enti\ under Section 36 to reject all

tenders, proposals or quotations;

c. Where a contract is signed in accordance to section 68; and

d. Where an appeal is frioolous.

The Procuring Entity argued that the Board lacked jurisdichon to entertairi

the instant application because it was not premised on the provision of

Regulation73 of the Act.

it added that Regulation 73 to the Act also excluded the Board from

entertajning matters that were not made within 14 days of the occurrence of

the alleged breach complained oi or of the notiJication of the award.

It submitted that the Request for Review as filed by the Applicant lacked the

legal backing of Section 93 of. t he Act and Regulations thereto in so far as

jurisciiction of the Boarcl is concerned as there was no cited breach of the

provisions of the Act nor any written or oral communicatjon of the

termination notice issued to the Applicant.
3l



C)n the t-(-::;'(-e (.r{ Lhtt i:'-r-ei.,:n::rar), OLler-"it)tr, tl:e J'rcrcrrrrl)aq -i r:'r: t-;, 'i-r l-rl'1.1i:cii as

follows.-

1) f ime lirnitatic;n:'flre Request for Iieview is tjme-barred as it is conhrary

to Regr:lation 73 (2)-(.) of the Public Procurement and Disposal

Reguiatrons, 2006 (herernafter referred to as "the Regulations") which

stipulates that a Request for Review under the Pubiic Procurement and

Disposal Act, 2005 (hereinafter referred to as "the Act") shail be made

within fourteen (14) days of the notification under the Act.

2) Lack of Request for Review Grounds statutoriiy required by section

93 of the Act's Threshold: As drafted and presented to the Board, the

Request for Ileview has no legai backing of Section 93 of the Act and

the Regulations in so far as lhe juisdiction of the Board is concerned

under the lazn, in that:

(i) The Request for Review has not presented any grounds on loss or

damage suffered by the Applicant due to breach of the drry

rmposed on the Procurjlg Entity by the Act or the Reguia.tions,

for consideraiion by the Board. (Section 93(1) of the Act)

(ii) The appeal is frivolous, in that, fiere is neither oral nor written

termination notice issued to the Applicant in respect of Section

36 of the Act. Therefore, the Request for Review is completely

contrary to the spirit of the Act and Reguiahons.

3) Lack of merit for want of jurisfiction: As this tender has been under

inveshgation, the Request for Review is premafure as the Review

Board's power is orrly invited under Section 106 in respect of review of

the order of the Director-Genera-l made under Section 105 of the Act.
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Finally, it argued that the ii.:c-r,.rr.':,t {ttr l?.eviev,' as irJcrl ',,n;:rr) i.lrerr:iorc

prerratuie and the same shoulci have been frle.l in anoiher ;uri:;Ciction as

envisaged under Section 99 of the Act.

In response, the Appiicant stated that the objection as filed was not a

preliminary objection based oir law as it touched on issues of fact relatlng to

the notiJication of the award of tender.

It argued that the Procuring Entity's reference to the provisions of Sechons 67

and 83 was misplaced as the same had no reievance to the application as

filed. It added that the application as fiied was not based on non-notification

of the award of tender. It submitted that the appiication is challenging the

-purported nullification of the award by an enhty that did not have the legal

mandate so to do.

It further submitted that its Request for Review was premised on Section 93

of the Act which section empowers the Board to deal with al] matters filed

before it as envisaged by the said section.

It argr:ed that the notification of the award created iegal obligations that were

binding in law and the Board was duty bound to ensure compiiance of such

obiigatrons within the parameters of the law.

It stated that termination of an award by the Procuring Entity under Section

36 of the Act couid not be effected ajter the notification of the award and

acceptance of the same.

It refen'ed the Board to a High Court Decision in -H, C.C.C. No. 1260 of 2007

inter Selex Sistemi lntegrati in which the High Court heid that:

"Ift otfr present case the purported termination was ilone after azaard of

Tenders u)as communicated as confirmed by both the applicants and

)J



the interested par\t and eoen the )"4 f?c-'-irotrr1i''rti. 'l-his cantnt l-,p r
situation corered by the ouster clause unrler 9et:tion '36 (7) ttf the Act.

It is my finding and decision that the ouster claitse under Section 36 (1)

of the Act does not apply to the present case as the tendel ut)as already

ausarded There is no subseguent eaent Iro* parties other than the

procuing entity that actuated the proceedings. I thercfore hold that

both the T't Respondent and this court has juisdiction to consider and

reaieu the decision of the 2"d Respondent, the procuing entity, to

terminate the azaarded Tende/'.

It stated that the Board had a duty to ensure that the Procuring Entity acted

wjthin- the--pr-ov-isjons-of Seetion 2 of the Act which ciearly stipuiates -the

objectives of the Act.

It further referred the Board to its wide powers as envisaged at Section 98 of

the Act which empowers the Board to carry out its mandate in ensuring

compliance with the Act and the Regulahons thereto.

Finally, it submjtted that Article 227 of the Kenya Constitution 2070

supported its cause as jt required a procurement process that was fair,

transparent and competitive among other things. In that regard, it argued

that the Constitution enjorned the Procuring Enity to compiy with the legal

provisions of the Law especially in matters of rntegrity and transparency.

With regard to the time lirnitation, the Applicant argued that aithough it was

notiJred of the award of tender vide the Procuring Entity's ietter of 16th

December, 2077 nothing had happened within 14 days from the said date of

the notification to warrant it movirig the Board. It stated that on the 26th of

July, 2072, it became aware that the Board of Directors of the Procuring

Enhty "purported" to annul and/ or cancel the arruard of tender made to it.

-r 
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'i+ -.7,-l-''l;h11i; --16;1zec] i]rr: i',:r,r,jc jil'ocil:r::inrnt A'jinirLjstratlve Iievierv Boarci
I L (11-l(iC\f Ll-(rL - I 1

v;ithu-r for.,r davs of learnrng c,f -rnc Irio\/e by the sajd Board of Djreclors'

Therefore, it rnai.tained that the time bar dicl not arise as it had exelcised its

right of review under section 93 of the Act and not Regulation 73 as algued

by the Procuri:rg Entity. It therefole Played to the Board to overrule the

objeccon to pave way for the hearing of the Application on merit'

Ln reply, the Procuring Entity in{ormed the Board that the award of the

tend.er was neither terminated nor annulled as alleged by the Applicant. It

further stated that in fact, it had entered into negotiations with the financiers

appointed by the Applicant (being the successfui Bidder) and is indeed in the

process of negotiating the terms of the contract with the appropriate parties'

The Board has carefully cons:dered the submissions of the parlies and the

documents that were submitted before it and makes the foliowing findings'

on the issue of iurisdiction, the Board notes that Sechons 68 and 93 of the Act

provide as foilows:-

Section 68:-

1) ,,The person submitting the successful tender and the procuing entity

shall enter into tDitten contract based on the tender documents, the

successful teniler, any claifications under section 62 and any

correcttons undet Section 63'

2) Thr utitten contract shall be entered into within the period specified in

the noitification under section 67 (1) but not until at least fourteen days

haae etapsed foltowing the gir:ing of that notificatiort

3) No contract is formed betzoeen the persons submitting the successfut

teniler and the procuing entity until the usrittefl controct is entered

into"

t)



--lcr-iir.rn',1.-l:-

1) "sitbject to prorisioits ,-)i ihis Pnrt, any candidate who clairns to haae

st{fered or to nsk suffet'inT, loss or damage due to the breach of a duA

imposed on a Procuring entity by this Act or the Regulations, may seek

administrqtiae reaiew as in such rnanner a.s may be prescibed.

2) The following matters shall not be subject to the reuieus under

subsectiott (1)-

(a)The choice of a procurement procedure Pursuant to P art lV;

(b)A decision by the Procuing Entity under Section 36 to reject all

tenders, proposals or quotations;

(c)Where a contract is signed in accordance to section 68; and

(d)Where an appeal is frit:olo7ts"

The Board notes that although the Procurrng Enhty awarded the Applicant

the tender vide its notification letter of l6h December, 2077, it has not

executed the contract in terms of the provisions of Section 68(2) of the Act.

The Board further notes thiit although the nohfication letter issued to the

Applicant did not speciJy the tirre withrn whr-ich the conlract would be

signed, the same stated as follows:-

"The contract shall be signed by the parties oft", successful

negotiations and signing of a loan agreetnent zt:ith the financiers and

submission of the perforrntflce guarantee".

Pursuant to the foregoing, the Procuring Ent1ry has corLfirmed to the Board

that the negotiations alluded to in the aforementioned letter are underway

with the relevant parties and rn fact there has not been any arurulment

ar:rd/or termination of the tender award as alleged by the Applicant.

Therefore, the Board finds that the issue of whether or not there has been

arurulment or termination of tne tender before signing of the contract is a
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illi'^tter that fa.rls ia,irirln rht: iuiiscliction c,i tl:c iio:-,i. 'Jtiis ciecision is guiclccl

by the holding is the ci:.se of Republic-as.- l'].fr.A.-Fi.E, H.C.C.C. No. 726A cti

2007 already cited abo.;e.

On the issue'of time bar, the Boar'd noLes that the Applicant lodged its

Application for Review premised on the Provisions of Sectjon 93 of the Act

and not Regulation 73 as alleged by the Procuring Entity.

The Board further notes that the Appiication as fiied by the Applicant does

not faIl under those matters itemized at Section 93(2) of the Act as set out

above. In these premises, the Board finds that the objection based on

limitation of time would have been sustained if the application had been

_lodged pursuant to the provisions of Regulations 73 to the Act which

reguiation envisages appeals by unsuccessful bidders.

Accordingly, all the limbs of the Preliminary Objection faii

In view of the above hoiding, the Boards orders that the Request for Review

as fi-1ed proceed to hearjng on merits.

Mlhen this matter came up for hearing on 21't August 2072, the Applicant's

advocate on record, Mr. Issa, was unable to attend on grounds of ill health as

attested to by a letter from his doctor to that effect, and accordingiy, through

Mr. Nganga Mbugua, who was holding brief for hjm, informed the Board

that he had been instructed by Mr. Issa to move the Board for adjournrnent.

Upon hearing the motion for adjournment, the Board granted the application

and directed the parties as follows:

1. That the Applicant shouid inform the Board when fie mattei comes up

for hearing on 22"d August 2072, as to from where, and how, it

obtainecl the documents arurexed to its pleaclings as exhibits.
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2. l}at ilr.,, i:'itt,.',.rrirrg intit-v i,h(;rrj,i it ri,,i;r iite Boar,-l ds ir) ri,i. :,i.rirr:; ,ti

Cre irr:pJerni':ntaiion of the jirclec'i, '"i,.hjclt js the ;p).-.1e,: i c-[ ihis

Applicatron.

'Ihe reason for the request by the Board to Applicant to furnish it rryith

information as to the source of the documents referred to above was that,

upon careful consideration of the nature of the documents, the Board had

formed the impression that they appeared not to have been proceduraliy

obtarned in accordarce with Section M of. the Act and accordrngly, might not

therefore, prima facie, properly be before the Board.

Pursuant to the direction by the Board, the Appiicant filed with the Board an

affidavit sworn by one 7 Zheng Yi, dated 21st August, 2012, setting out the

sources of the exhibits annexed to the Applicant's pleadings. Cn its part the

Procuring Entif availed to the Board a document dated 21st August,2072,

and headed "Implementation of Jomo Kenyatta International Airport

Expansion Pubiic Procurement Adm.injstrative Review Board Brief by

Kenya Airport Authority", herein referred to as the "Brief", which sets out in

detail the genesis of the project and its current status.

Mlhen the matter resumed for heanng on 2?na August, 2072, the Procuring

Entity informed the Board that it wished to raise a Prehmrnary Objection

based on its pieadings, according to which it sought the duections of the

Board on the issue, and upon there being no objechon by the Applicant to the

motion, the Board drrected the parties to proceed to argue the Preliminury

Objection.

On its part, the Applicant sought direction of the Board regardrng

information obtarned from the Hansard Report of the proceedings in

Parliament on 16th August,2072, according to whjch, the Mrnister for
10
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',i-r: ,ti-i:,uorr hacj i-niormed'J-ie i)arira:nent ihat the Dircc-Lr;r (.cneral of thc

i)rL bi ic Piocurernent Cv ersi ght Autl rori ty ha d commence ri L iv esii gatj ons.

Accordirgly, the parties proceeded to argue these issues as preliminary

matters. As set out in the ruling herern above, the Board found that the

Preliminary Objection was without merit and, accordingly, directed that the

matter should be heard on its merit.

Following this ruling, the parties proceeded to argue the case on its merits as

directed by the Board.

On the question of the source of the documents attached as exhibits to the

Applicantls- pleadmgs, the Applicant stated that the documents were placed
-uncler 

its doors by an unknown party as indicated in the affidavit sworn by I

Zheng Yi. It argued that in any event, the documents were now in the public

domain by reason of the fact that, according to the Hansard Report of the

Pariiamentary proceedings on 16th August, th"y were tabled before the

House and admitted. The Applicant further argued that insofar as the pubiic

procurement process is of public nature and is conducted in the public

interest, ali documents and irrformation generated through the process are of

public jnterest and are thus subject to access by the public in accordance with

Article 35(1)(a) of the Constitution of Kenya 2070 which states that:

"Eaery citizenhas the ight to access to

(a) information held by the State; And..."

The Applicant submitted that rn light of this provision of the Constitution,

and the fact that the Procuring Entity had not denied fie authenticity of the

documents, they should be admitted.
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, v'irrl,-' acirnittirg the far-'t tlrat there may be :;ttuatic,r:s v,,hcre producbcr.rr i'i

cioc'r:inents may not be permissible because c',f r'ire pubiic .interest, ti,e

Appl:cant stated that jt was incumbent upon the court to rveigh the p.;b1ic

interest against the need to ensure tliat administration of justice was not

frustrated by withholding documents which must be produced in evidence

in order for justice to be done. It argued that in weighing the public interest

and the harm that might be done to it by the production of documents,

against the interest of ensuring that justice is done by the production of

documents which are claimed to touch on the public interest, the Court, or

the Board, as the case may be, must look at those documents. In support of

tlris contention, the Applicant cited the case of Baseline Architects Ltd E 2

Others Vs. National Hospital Insurance Fund Board Managetnent [ 2008J

eKLI{, in which the court stated at page 2 iJ-rat:

"ln any epent the nature of the harm (to the public interest) would need

to be clearly examined and I think it is u:rong to adopt a procedure

rahich usould restict and,/or preoent o. judge fo* making sn

independent eoalua'tion of the issues befare him for detennination- All
in all it is desirable that a judge should haae all the releaant materials

before him, in order for him to limit/delimit ihe boundaies of what is

eligible for production by a party. ln my view the fact that the

production of the document in a particular litigation prejudices to a

party's case or assist the other side is no such plain overntling

principle of public interest. It is for that res.san that judicial officers

are expected to examine the documents in order to test the injury to the

state would not result due to disclosure."

The Applicant argued that although jn the Baseline case cited above the

judge found that the documents could not be produced, the distr-nction

jl0



beiv.re,.:Lr Lhat case and this appiicaric;l 1//clJ n.rclc.il. it:..,::-L iltc .Easeiine

cas€i, the dor-uments sor-rght to be proclircecl'were not procirrcecl at the time of

the arbrkahon and, accordingly, it.,^vas not open to the parly seeking to

produce the said docirments subsequentiy to do so. Secondly, the said

documer-rts were marked "confjdential" and it would be inappropriate to

adrnit such documents without compromising the principle of

a dv ocate/ ciient privilege

It further distinguished the instant case and that of Baseline on the ground

that whereas arbitration proceedings are private, procurement proceedings,

by virtue of the fact that they entail use of public funds, are pubiic, and

accordin$ly, the Bcjard "iS entitled to have access to records of their

proceed.ings.

The Applicant further cited the case of. Conusay Vs.Rimmer and Another [All
England Laus Reports, L968l, in which the issue of the clash behveen the

public interest that no harm shali be done to the public interest or to the

nation by disclosure of certain documents, and the public interest that the

adrninistration of justice shall not be frustrated by the withholding of

docurnents which must be produced if justice is to be done, was discussed by

the House of Lords. It argued that this case supported its clairn that the

documents under consideration did not touch on the public interest, and

should therefore be admitted as their non admission would f:-ust'ate the

Regarding the provisions of Section 44 of the Act, the Applicant argued that

those provisions were no .longer applicabie in view of Article 35 of the

Constitution which now makes it ciear that information held by the State is

accessible to a citizen. It further argued that, in any event, Section 44 of the
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-" r-i :I' j)l.;cs where it rs fcr ',Jrr' 1-,i1ri,()iie of ii re.;it-rr' i,.ri(li-,r'.r')i,rr i \,'li, r^;hicli w,as

ilri:,'-':1r-ra'.ion m dris casc.'ihi'i'rocurrrr$ Entrhy rurilrl'r:iubr-r-,t1ted that jt was

cli:;:r rrrtder Secion 44 tiiat disclosr.rre of information is on11, prohibited under

tw o circumstances, namely, where:

l. such disclosure would impede law enforcement; and

2. such disciosure would not be in the public interest.

In rts view, these two tests were not met in this case. It stated that moreover,

according to the section, prohibition against disciosure applied only where

the rnformation is grven by an employee or agent of the procuring entity or

member of a board or committee of the procuring entitv, which was not the

case here, as the documents were submitted to the Applicant by some

unknown person, who siipped the documents under the Appiicant's door,

and not by any of those specified in the Section.

In response, the Procuring Entity opposed the admission of the documents

annexed to the Applicant's pleadings statrng that they had been obtained

unprocedurally. It argued that the Applicant was under duty to compiy with

Section 27(4) of the Act, whjch requires contractors, suppliers and

consultants to comply with the Act and regulations, and that by obtaining the

documents under review other than as permitted under Section 44 of the Act,

it had breached the statutory dufy imposed on it by Section2T(a) of the Act.

It stated that if the Applicant wanted to know what was going orr, nothing

would have been easier than for it to write to the Procuring Entity to seek

inJormation. It submitted that by obtaining the documents in the manner in

which it had done, the Appiicant demeaned the objectives of the Act as set

out in Sections 2(c) and (d) of the Act.
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^', r As to reference to ,l,rticle 35 o{ i}e Coi-,silrltiloir b'v tl-re AppJrc:';-'t. tJrr'

I procuring Entity stated ijrat the exercise of the,'\rticle must be dorte itr an

open manner. It stated. that it was not proper tirat a bidder shoulcl be in

possession of in-{ormation, such as the Appiicant had, unless such

j.-formation was obtained tluough the proper channels, as set out jI the Act-

It Jurther stated that it has always been the practice of the Procuring EntiV to

respond to rnquiries raised by bidders, and that if the Applicant had sought

in-formation in the proper way, such information would have been availed to

it

In conclusion, the procuring Entity stated that it had compiled the status

report as requested-by the--Board and was prepared to present it. It further

itrt"d that it had presented the same irrformation in the status report to

Pariiament,

The Board has carefully considered the submissions by the parties and the

documents presented before it and makes the foliowing frndings and

decision.

The issue of the propriety of admitting these documents was raised by the

Board on the first day of the proceedings when it realised that the documents

appeared to have been obtained irregularly. The reason for concem by the

Board. as to the source of the documents is based on the wel]-estabiished

principle of equif, which states that "he who comes before the court of

equity must do so zpith clean hands." Accordit gly, therefore, the Board felt

that it was rmportant that at the very outset it was necessary that the

Applicant should eniighten the Board as to how the documents, which prima

facie, seemed to be the property of the Procuring Entity, came into its

possession bef ore a determination could be made as to their admissjbility.

l
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The thrust t.rf ii,e ,\ppiicant's zJ$tlii-r e,rt rrr ',i-rl.)F'(lJ t a'f tl'i,. 1r-r. ".'l'-;,,-r: I L'i tllr-'

documents car be summarised as {ollo\t",s'

1. The documents were in the pubiic domain ur light of the iar t ihat they

had been tabled in Parliament on 16th Aug-ust, 2072 during the

proceedings in the House when the subject procurement was debated

therein.

2. Articie 35 of the Constituhon allows citizens accesses to information

heid by the State, notwithstanding the provisions of Section M of the

Act, and that in any event, Section 44 or,ly reskicts disclosure of

irLformation where the information is disclosed by employees or agent

of the procuring entity or a member of a board or committee of the

- procuring entity, where such disciosure would impede law

errforcement; or would not be rn the public interest.

3. That in deciding as to whether a document should be disclosed in the

course of judicial proceedings, the court or a tribunal, should consider

on the one hand, the public interest that might be harrned by disclosing

a document, and on the other, the public interest that the

administraiion of justice shall not be frustrated by the withholding of

documents which must be produced iJ justice is to be done.

It is a notorious fact that this tender has been the subject of intense media

coverage irr the last few weeks in which the contents of the subject

documents have been wideiy quoted, sometime verbatim. It is not clear

where the media obtarned the documents from, but what is certain is that, in

one way or another they must have obtarned them from some source. The

question which arises is, what is the source of these docurnents? As will be

seen subsequentiy in this decision, these documents have been circulating in

various Government Mrnistries among which, there iras been a ragrng and

44



: l.r,ii.tr.- clcj:,a1e a-s it-t r^,,l.rt:rl,rlr tire ti:r-rde,r waS prcperly av,,arde<i, virtually si:rce

ijre dccisjon -was ::-ractc b1, 11,. J--rrtcuring Entity to auzard the tender to the

ApoJicant in l)ecernber 2011. It could well be the case that whoever made

thcm available to the media might have obtained them from any of these

N4inistries. it is also possible that the source of the leakage couid be the

Procuring Entity itself where, as will be seen subsequently in this decision,

there have been equally serious internal divisions on the award of the tender.

In a situation like this, it is difficult to determine where a breach of security

may have occurred wlr-ich led to these documents floating all over the place.

Cn its part, the Applicant has sworn an affidavit deponing that the

documentr-w-ere siipped under-its door by some unidentified person who

thought that the Applicant might be interested in them. Given the fact that
the tender has generated serious djvision among the people who are

supposed to guard the confidentiality of government transactions, it is

entirely possible that the documents fell rnto the halds o{ the Applicant from
among these sources.

It is a matter of procurement law of this country that the procurement

Process shouid be confjdential, primarily in ord.er to safeguard the

conJidentiaiity of the business information which is made available to a

Procuring Entity.for the.purpose of evaluating tenders. In this process, each

bidder oPens its heart to the Procuring Entity, as it must, and avails. to it
information which it would not in the normal course of events disclose to

anyone else, in order to maintarn its cornpetitive advantage. It is this need

for confidentiality which Section 44 of the Act seeks to safeguard, and to that

end, enjoias the Procuring Entity to not disclose any information, except in
respect to situations set forth in the Section.
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i;r th.i:; (',r:re, Llrt,'l'':t,cu-i'.ri,ii irrtitl, appears to have been lax with rts reccr.'i:,

partiy duc to iire irrfir;h'.ing r^,,ithin the orgalisation, and it is this fiat ma'l

have conh-ibr.rtecl to the documents falling into the hands of the Applicant. I;r

short it rs the Procurjlg Entity that must be blamed for failure to safeguard

its or,rrn documents.

Furthermore, as stated hereinbefore, the matter has been the subject of debate

in Pariiarnent at which the documents were tabled and their contents

discussed. It is not clear where the documents tabled in Parliament came

from. Accordingiy, the documents having been tabled in Parliament, the

Board takes judrciai notice of the fact that the documents are in the public

dornain.

On the issue as to whether or not disclosure of these documents touch on the

public interest, having read the said documents, the Board finds that their

contents do not affect the public ilterest so as to jushfy their non-disclosure.

Takrng the above facts into account the Board directs that the documents be

admitted.

Regarding its prayer number one, namely that the Board should annul

and/or quash the purported resolution made by the Board of Directors of

the Procuring Enti$ on 26tn JwIf 2072 or any other resolution, act or decision

seeklng to terminate the procurement process with respect to the tender in

question, the Applicarrt subntitted that rn light of the statement by the

Procuring Entity during the hearing of the rnotion on Prelimrnary Objection

that there was no annulment of the procurement process and that the process

h/as still on-going, the Board should make a finding that notijication of

award of tender issued on 16n December 2077, was still valid.
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l']rc,rr):.-.,',.),iio;11 ig abC,u; rirtt i;,1 1., {ol,Ov,rt-j".1 g C.,,:]uatji::r irl i}rC li;r,.lt_,:s l;ii ii.-''.,,5 ..

Evajuaiion Cornmjttec of the L)rr-,cunng Elrtjiy, tlre Appljcarrt crirer-geci the

wiru-rer. The evaluation u/as carried out in three stae-es;, namely, the

prelimrnary evaiuatjon stage; the tech:-rical evaluatjon stage; and the frnancial

evaiuation stage. Consequent upon Lhjs, the Applicant razas ncrtjfied vide a

letter dated l6t} December, 2012, that its bid was successful. f'he ]ast

ParaSraPh of the said letter states that "The contract shall be signed. by the

parties after successful negotiations and signing of a loan agreetnent utith

the finai.nciers and. submission of the performance guara.ntee." It responded to

the said letter by dating, and signing the letter on 19rh December 20f1, as

instructed, and returned the same to the Procuring Entity. Further,

subsequent to this, the Applicant by .u jetter dated lgrh December 2011

accepted the offer. These facts have not been disputed by the Procuring

Entity, nor has it taken any steps to withdraw the lefter. Indeecl, the

Procuring Entity stated during the hearing that, jt had not terminated the

tender proceedings which gave rise to the letter of award, and that, pur.suant

to the Paragraph of the letter quoted above, it was still negotiating with the

Applicant. If it is still negotiating with the Appiicant, it can orLly do so based

'on the letter of offer, and this act is, in the view of the Board, a tacit

acknowledgment by the Procuring EnHry that the letter of award is sti-li valid.

It is clear to the Board that based on the above, the Procuring Entity regards

the letter of award as still subsisting. Accordi.rgly, the Board finds that the

notification of award dated 16m December 2011 is stiil valid.

Regarding its prayer number 2 that the Board should direct the Kenya

Airports Authority, the Procuring Entity, to execute a Contract with the

Applicant, the Applicant stated that the conh-act was in two parts, namely,

t-he.Design and Build aspect, and the Financing Conh-act. It further stated
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iir:ri, as f.-,r;:. rhe l)esrgir r-:n(L i-jrrrici Contract i.s tot-tct'r-itc,-1, ihr:ic was nothln::,

Iuri.lrer to negotiate as th<: prict-s and the ciesign had be'en agre,ed lrpon, a iaci

which had not been coniroverted by the Procuring Entity, and that if there

was goodwill on the p;irt of the Procuring Entity, the conkact should have

been signed. The Apphcant argued that notwithstandrng the statement in the

letter of nohfication that the execution of the contract was to be done upon

conclusion of negotiation, Section 68(2) of the Act must be construed to mean

that the signing of the conlract must take place within a reasonable period.-It

averred that if it u,as the position of the Procuring Entity that the whole

negotiation process has not been concluded, and thus the contract cannot be

signed, then the fau-lt lies with the Procuring Entity as the Applicant had

supplied all the information needed to enable ti-re negotiations to be

concluded.

It argued that Section 68(2) of the Act, which provides that the contract shali

be entered rnto within the period speci-fied in the notification under Section

67(7), must be construed to be a reasonable period. It argued tnat in any

event, Clause 3.28.5 of the Request for Proposais specified that "The parties

ts the contract shall haae it signed within 30. days lro* the date 
"J

notification of the contract au)ard unless there is an administratizse reoiew

request", which period had long lapsed.

In conclusion, the Applicant subrnitted that since there was no dispute

regardrng the Design and Build Contract, the Board should order the

Procuring Entrty to formalise the Contract with the Applicant based on its

powers under Section 98(b) of the Act. It further urged the Board that in

exercise of this power it should set the time lirLit within which the parties

should sign the contract.
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In r-esponse to ihe Apnijcant's praver nunibc'; -.), '.,lre Piocuring Eniji)/ it;r1",:r

that in terms of Sectjons 84 and 85 of the Ac1, negotiatrons were alloi,ucci a:rci

that there was no certainty as to which way t}-rey will go. It argued that give:-r

thjs {act the Board could not compel the parties to enter into a conh.act as

claimed by the Applicant as entering into a conkact required a meeting of the
minCs. It further argued that given the fact that the Procuring Enhty is under
a line Ministry,, which must be consulted in the entire process; the fact that
there are other parties whjch are involved in the process of negotiation; the

' fact that even within the structure of the Procuring Entity there must be

internal consensus; and the fact that even the Cabinet is seized of the matter;
it would not be practical to impiement an order to enter into a conkact, and

-to do so within a specified tirneline, as argued by the Applica,t. The
Procuring Entity further submitted that in any even! the award to the
Appiicant was based on preliminary designs, and that negotiations involving
all stakeholders were strll needed for the final designs to be agreed upon.

In repiy, the Applicant submitted that ilere were no negotiations
contemplated as the award had been macle to it following the evaluatjon of
i.ts proposai by the Procuring Entity. Regarding the statement by the
Procuring Entity that it was carrying out the process firough internal
consuitations, the Applicant stated that based on the Brief on the status of the

project presented by the Procuring E ,tit-y, it was clear that there were actors

involved who are not contemplated in the Act, who had interfered with the

Process' It urged the Board to shield the process from such interference,
which was the basis for its prayers numbers 3 and 4.

As to Article 35 of the Constitution, the Applicant averred that access to
information as set out rn that Article did not require that a party seeking such
irLformahon should write a retter in order to obtain it.
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R.egarding the asserhon b), the i)rr-,r.Lri'L,i-r!j f:ntiry that ijrere i,.,rl ro 'oe a

meehng cf the rni:rds on the Desrgn arn.-i Burld Contract, tht: ,Ap,i.1ic;:.,rt

reiterated its clairn that there rvere two -<cparate conLracts. In rts vierv, thc,

Design and Build Conb'act was awarded to it follo*i.,g evajuation in which

it emerged the wirmer, and therefore there was nothrng to negotiate.

As regards the Financrng Contract, the Applicant stated that as early as 1ld.

January, 2072, lhe China Deveiopmer-rt Bank, which was the proposed

financier of the project, sent the frnancing terms and conditions to the

Procuring Entity, and that the terms were never rejected. it stated that it had

not been mformed by the Procuring Entrty about any difficulties it was facing

in accepting these terms and conditions and that rn fact ther-e had been no

rndication from the Procuring Entity that it had been in touch with the

proposed financier regarding the terms and conditions of the Finance

Conkact. It further stated that as far as it was aware, the fr:nds were available

from the proposed fjnancier. It subrlitted that the correspondence contatned

in the brief submitted to the Board by the Procurrng Enhty suggest that

failure to conclude the Financing Contract had nothilg to do with

negotiations. The Applicant stated that it had never received any

communication from the Procuring Entity as to why negohations between

the Procunng Entity and the financier were not proceeding since ]anuary

2072 after submitLjng the name and the terrns and conditions of the proposed

financier.

In conciusion, it urged the Board to grant its prayers as set out in its
pleadings.
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'ihe Boarcl has careI.;lly r:cnsiclered the subn^,i.ss:i-,i-Ls'nv ilre parties and the

4ocurnent presented before jt and makes ti-re followrng findrngs and

obscrvaiions.

The Board notes as follows:

l. That this Request for Review is unique rn the annals 9f procurement

disputes that have been referred to the Board for adjudication, jn that for the

first time, the complaint is filed by the successful bidder, and not by a losing

bidder.

2. That the project arose from the recommendations of a consultant who was

engaged by the Kenya Airports Authority irr 2008 to review the Authority's

master plan in keeping with ICAO requirement-

3. That the review took into account in particular the business development

stuategy of Kenya Airways up to the year 2020, and projected rraffic by other

players at the airport tluough to the year 2030.

4.That on the basis of t'affic projections, a decision was made to the

proposed Greenfieid Terminal Complex, which is the subject of the tender

that led to the dispute under review.

5. That on 9n March 2077, the Board of Directors of the Authority (l(AA) met

a{ter a meeting with the Minister for Transport and approved the Project.

6. That following this decision by the Board of Directors of the Authority, the

Authority advertised an international tender for the project in newspaPers
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6it 22n,1 attd ?3rd ]irn.., :)ll'r1r,.is i'vcil rio uil ,,:. ,\;L-l;,,','.1, br' lvhich it reqr:c-tterl

t:rterestetl bidders to sul;rnlt proposa.ls for r)rt' rt.Ll;-,loirrcntation of t.he project.

7. That t}e tender notice required the bidders to, among other things, Provide

a financier who wouid engage KAA directly. The tender documents

provided the mrnimum terms for the financing agreement and the deadline

for submission of proposals was 21't September, 2017'

B. That this deadline was extended to 25d'

November,2077, at the request of some bidders

October and further to 17h

9. That following this advertisement, 720 prospective bidders collected the

Request for Proposals (RFP) documents, but only five bjdders returned the

RFP document, dulY comPleted-

10. That this was a two envelope bid according to which, bidders submitted

separate envelopes for their Technical Proposais, and Financial Proposals,

respectively.

11. That on 14th November 2071, the Permanent Secretary rn the Cffice of the

Prrme Mrnister wrote to the Permanent Secretary, Ministry of Transport

pointing out that "the project as currently structured does require

mobilization of massipe 'resources with approaal of aaious alnns "f
goaernment....and that therefore recomrnend that the on-going procurernent

process to stop immediately and that you commence the mechanism "f
seeking Cabinet approoat of the same by zaay of a Cabinet Mernorandum."

The letter was copied to the Flead of Pubjic Service, the Permanent Secretary,

Minish'y of Finance and the Managjng Director, KAA'
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12. Tliat ihe evaluation cornrnir.tee estabiished by ihe froc'.:ri.ng Entifu

conducted the evaluation of the proposals in three evalr-latjon stages, name1y,

preliminary, technical and fjnancial using evaluation criteria set out in the

RFPs. The Board further notes that arising out of this exercise only traro

bidders proceeded to the technical evaluation stage'

13. That on 14s Novemb er 2072, the Permanent Secretary in the Cffice of the

prime Minister wrote to the Managing Director of KAA requesting for a brief

on the status of the project and suggesting that Cabinet approval be obtained

before the matter proceeds. The letter was received by KAA on lBtL

November, which was the day of closing/opening o{ the RFPs.

14. That on 21't Novemb er, 2A11, the Procuring Entity responded to the letter

from the Office of the Prime Minister seeking permission to continue with the

evaluation of the tenders and subsequentJy paid a courtesy cail on the Prime

Mi:rister who granted permission to the Authority to continue with the

evaluation of the tenders.

15. that on evaluating the technical proposals, only one bidder, the

Applicant rn these proceedings, moved to the financial evaluadon stage, and

upon the evaluation of its furancial proposal, was considered responsive and

consequently awarded the tender at the tend'er sum of US 653,782,81,4'57'

16. That the letter of notification of the award was dated 16th December,2071

and ilformed the Applicant at paragraphs 2, 3 and 4, respectively as follows:

,,By copy of this'letter you are required to make arro.ngements with

your proposed financier(s) for comlnencement of negotiations directly
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LDith tlie Authait'y zr,!:-clt siiell not be earli,:i llrc;'t fcurteen (.14) days

from the date of this lciter.

The contract shall be sig-ned by the parties after successful negotiations

and signing of a loan agreernent with the financiers and submission of

the p erf ormance guar ant ee-

Please sign and return a copy of this letter to signify your acceptance

of this autard."

17. ll-rat the Applicant through iG authorised representatjve signed the letter

on lgth December 20l7, and returned it to the Procur-ing-Enhry.

18. Ihat by u letter dated l9n December 2077, the Applicant wrote to the

Procuring Endry irLforming it that. "We will make alTangsnents usith our

proposed Jinanciers for commencetnent of negotiations with the Authoity."

19. That on 1Qth January 2012, the Permanent Secretary, Minist-y of Transport

v,zrote to the Managtng Director, KAA statrng among other things, that

"Follouing consultation on this matter znith the Honourable Minister ior
Transport, I hazse been directed to adaise you to prepa.re a brief to the

Cabinet on the progress of Deaelopment of Greenfield Terminal at fI{LA so

that the IIon- Minister may present the same to the Cabinet. You will recall

that the Office of the Pime Minister requested for a brief on this project oide

Ietter Ref.aPM7.INF/I9f259 dated L4th Nottember, 207L.

I haoe further been directed to adtsise you that as the outcome of the bidding

process has clearly not produced an acceptable minimum number "f
acceptable Technical and Financial Proposals that could be compared and
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tiint t,it;r:e r:o-;te o,i the biClers has off'ered io Ttrooide finance, tlte 1:roccss
s-ht',ulil l:e unrierlakett o7t the basis "f d,esign, construction cr;st and

completion tirne, etc, and financing should be an added adoantage (perhaTss

tluough supply credit), as KAA ztould end up signing a separate financing
agreement u:ith a suitable financier."

24. That on 11th January 2072, China Development Bank, the proposed

financiers, wrote to the Authority submitting a Term Sheet entitled

"Indicatioe Terms and Conditions, US$546,000,00 Term Loan Facitity For

Kenya Airport Authority". The Term Sheet states that "Please note that the

terms set out in the term sheet are indiiatitse only and ilo not constitute an

-offer to arrange or finance the Facility." The proposecl loan to KAA and is to

be guaranteed by the Government of Kenya.

21. That on 20ft lanuary 2012, upon receiving complaints, the Ethics and

Anti-Corruption Commission collected documents on the project from KAA

offices and commcnced investigations on the complaints.

22. That on Bth February 2A72, the Managing Director of KAA repiied to the

letter from the Permanent Secretary, Mimstry of Transport, stating, inter alia,

as follows:

"Fioe (5) bidders were eaaluated, two (2) of rnhich were knocked off after

preliminary eaaluation. The other three (3) were subjected to technical

eaaluation, of which two (2) did not attain pass mqrk to adzsance to

financial bid opening. As per the procurement law, the most responsiae

bidder in technicsl ersaluation who attained the required pass mark u)as

sub j e ct e d. t o financial ets aluati on
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'[-]t;s 1,,',; 'iLttts *en ad.judicated and a'is:dreed by the Tender CotiitztitTee in

ncc,tr,icrrtce zuith the preoailing lazo. All bidders were approprlr,.telU

infonned of the outcome. ln the absence of any appeal fro^ any bidder, T.De

hazse proceeded to negotiate financing so that uorks can commence on fime.

KAA is cotnmitted to start constTltction works by August.

The -tender documents did not require the bidder to haae capabili\ to finance
the project by thetnseloes as stated in the aboae letter. This tender u:as

eaaluated as aDesign I Buildbasis. The requiretnent was for the bidders

to source for a financier uith zphom the Authonty utould negotia'te and sign

a financin g a gr e ernent-

Currently, KAA is negotiating financing zaith the financiers, namely China

DeaeloVment Bank and China Exinr Bank, who had been proposed by the

Successful Bidder. Upon conclusion of the negotiations, KAA will sign an

agreernent with the financier who offers the best terms."

23. 'Ihat on lOtn February 2072, the Permanent Secretary, Mhistry of

Transport responded to the ietter from the Managing Director, KAA, cited

rmmeCiateiy above stating, inter alia, ".-.considering the magnitude of

financial resources expected to be expended in the project, the Honourable

Minister for Transport has directed me to instruct you not to commit the

Kmya Airport Authority on any contractual arrangernent on this proposed

project until the issues raised by the office of The Pime Minister and this

Ministry are resolaed by the Cabinet as requested by the Office of the Pime

Minister's lett* Ref. OPMUINF/89 dated 74th Noztonber, 2A1J- and as

adaised and requested in our letter Ref.MOAATf2qz Vol.V/87 dated 10th

f anuary,2012."
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24, ftat on L4d'Febr,rar;z,2A12, the Managuig Direcior, KAA, -wrote to tl-re

Ilon. Afcorney-GeneriiJ, seeking the Attorney-General's opinion on the issues

raised rrr the letter from the Permanent Secretary dated 1Oth January, ZO:2,

cited above.

25- That on 15m February, 22,2102, the Ethics and Anti-Corruption Authority
wrote to KAA clearing the tender process and allowing KAA to proceed with
the project.

26. That on 21't February 2072, the Board of Directors of KAA met and

-resolved i-irat "KAA should annul the ongoing procurement process and re-

start the same aftesh" One Member dissented stating, among other things,

that "..it is preferable to wait for the legal opinion earlier sought W
Managetnent from the Attorney-General and recommendeil by erternal
counsel be receioed first."

27 - That on 7hd February 2012, the Attorney-General responded to the letter

from the Managing Director of KAA, giving his opinion as requested vide

the letter dated 14th March, 2072. In his lega1 opinion, the Hon Attorney-

General considered the foilowing iegal issues and advised as follows:

1. Whether the bidding process produced an acceptable minimurr
number of technical and financial proposals.

The procedwes to be followed in relation to open tendering are set out.in

Parts V and IV of the Act and the Public Procurement and Disposal

Regulation of 2006, respectiveiy.
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li i-. noier,r,orll't-,, i.l:;i r-rone .-'f 'Jre provisicl''s .rr iire ..^lr,:i' anci tl:r: i:],..',r.rlrirr:-r;.s

specifies tre rnjni,-,nurn nuinbcr of tech:ric;tl ,.ncl fi,-tanctal prr:rposois io br:

evaluated. The recluirement for cornpetition can only b,e irderred from the use

of terms such as, "cornparjson of tenders", "rankin$'', and "lowest evaluated

price."

An attempt to set a minirnum number of bids to be evaluated is made in the

PPDGM. Part (o) of section 7.2 (Open Tendering Method) states that:

'nVhere only one or fuuo bids are detennined responsiae the procuing

entity shall haae the option of proceeding with the eaaluation or

determining the entire tender non-resPonsioe.ti '

In the instalt tender, five firms subm:tted bicls. Cne firm was disqualifieC.

The remaining for:r firrrrs were subjected to a three-step evaluation process.

The first step was the prelimrnary evaluation and the four firms \^/ere

subjected thereto after which two firms failed to meet the minjmum

mandatory requirements. Thus, only two fjrms proceeded to the second step,

being technical evaluation. One firl:r was fourid ulresponsive as a result of

which only one firm proceeded to the third step - financiaj.

2. "Whether the bidders offered to provide finance."

We have already indicated that the eiigibility criteria for the instant tender

requued the bidders to:

(u) Submit a letter of commitment to finance the project from a

financjer(s): and

(b) Source for a suitable frnancier(s) meeting fie mirLimum terms

and conditions in the tender document.
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In tl-rjs regarcl, the SuccessJul Ejd,:ler submjtied t''aro letier-s c'f ^-lrrr:r,t/inierest

to finance the project from China Development Bank Cor-p & Clrina Exim

Bank, respeclivelY.

The fact that the two letters were submitted is suffici.ent proof that the

Successful Bidder had sourced for the two financiers.

3. The d.irective to terminate .the procurement proceedings and

retender.

The Attomey-General advised that termination of Procurement proceedings

was permissible under Section 36 without entering into a contract, and that

the procedure-was-tha"t the bidders must promptly be-notified. H-owever, irt

- this case Clau se 3.Z7.Zof the request for proposals restricted the Employer to

annul the tendel Process to "any time prior to oward of contract'"

The other situations where termjnation was permissibie under

1. Und.er Section 65 where the notijication to ail bidders that their

bids were unresPonsive impiies termination; and

Z. Where only one or two bids are deterrnined responsive and the

Procuring Entity has stated in the bidding documents that it shall opt to

determine the entire tender process non-resPonsive, as Per the PPDGM-

The Honourabie Attorney-General advised that the impiied annulment

rrnder Section 65 did not apply as there was a responsive bid, and that,

ophon Z did not appiy as it was not expressly stated in the bidding

documents

The Honourabie Attorney-General concluded by advising the Procuring

Entity that:
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"'I-hus, by seeking to terniir,-s.te the procureffLettt y,,i'1-,i;gs!: oJLer notificaiiurt

and acceptance of azaarrl ctf contract, the Authority u:ill not only be,

contraaening the proz:isions of Clause 3.27. 3 of the Request for Proposals

but also acting in bad faith: thereby undermining the integri\ and faintess
of the procure,nettt process."

28. That in short, the Honourabie Attorney-General advised that:

a) In opening one financial proposal, the process produced a Successful

Bidder in accordance with the Public Procurement and Disposal Act

and the Pubiic Procurement and Disposal Regulations.

b) "It-was-clear-the-bidders were not:equired to finance the pro;ect but

were only to propose a financier(s) to KAA.

c) Terminating the procurement proceedings will undermrne the integrity

and fairness of the procurement process.

29. That on 6th March, 2072, the Permanent Secretary, Cffice of the Prime

Minister wrote to the Managing Director, KAA statjng that:

"!re purpose of this communication is to inform you that the matter has

been fontsarded for guidance by the Infrastructure Committee .f Cabinet

duing its meeting scheduled to be held on 1-4th March 2012. In this regard,

you are requested to subrnit a Cabinet bnef for discussion duing the

meeting. Consequently, you are adaised to utithhold any further action on

the existing procurement process until a policy directton is girsen by the

Infrastracture Committee of the Cabinet.

By o copy of this letter, Permanent Secretaies are requested to brief their

r e sp e ctio e Ministers. "
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30. Thaf gi-', lr\ l','ir.;i]-, ',)'ic?, ihi: -),ir:,r.rrr:lrg ttrri-.ctor, K,z\,A repliec to the lettcr
by the Perrn;:;rertt Secretarv, Ciijce trf tr e i'rime lliruster attaching the

requested Cabrrret brjef and cr:nfirrning tl-rat further action on the

procurement razill be withheld pending clirection on the matter.

31. That on 20th March, 2072, the PS, Office of the Prime Minister wrote to the

MD of KAA requesting that document relating to the tender process be sent

to a Mr- Kasuku of the Prime Minister's Office. The documents were

delivered.

32- That on 20d'March, 2072, the PS, Office of the Prime Minister, wrote to the

Hon. Attomey-General requesting further analysis of the legal impiications

_of termrnating the procurement process.

That on 16s April 2072, the Flon. Attorney-Gcneral replied to the letter by the

PS dated 20th March, 2072, whereby he reiterated his opinion dated 22.d

February and further stating, among other things, that:

1-- Since the exchange of an offer{by ihe Procuring Entity and. the Applicant}
giztes ise to a binding legal relationship, it noteworthy signing of s contract
is an act of formalizing the contract - that is, as a solemn record. of an
already complete and binding agreetnent betuseen the parties.

2- Har:ing noted the ights of ihe successfut bidder haae already crystallis.ed.

and that a binding tegal rclation exists between the parties, the successful

bidder is entitled to certain ights under the contract, such as damages and.

specific prrformance.

3. In view of the fact that the inaestigations by the EACC did not d.isclose
any irreguiaity in thb instant procurernent.process so qs to utatrant delay in
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irnTtletnerri-itq iiie prcjtt'i,'tt)!: i'.t't oj !ht apiirzon iliat the project should be

intplern ertieil, as ten d ere- d-

4. Termination will pronrpt the Successful Bidder to enforce its rights under

the contract in the fonn of claims for specific perf armance.

33. 'l-hat on 22"d of May 2072 the Board of Directors of KAA met and

reaffjrmed its resolution passed on 22"d February,2012, that the procurernent

process for the Greenfield Terminal project be annulled and thereafter it be

restarted afresh.

_34. That on l4th June 2077, the PS, Mrmstry of Transport wrote to the Director

General, Pubilc Procurement Oversight Authority, requesting him to carry

out investigation ilto the procurement process of the project.

35. That on 25th ]une, 2012, the Minister {or Transport called a meeting with

PS Minisky of Transport, KAA, Kenya Civil Aviation Authori!2, arrd Kenya

Airways to discuss the way Iorward in implemenhng the project. At the

meeting KQ was directed to engage a consultant to review the GreenJield

design and make necessary recommendations. Further, the Mrnister

irdormed the meehng that he was appoinhng a steering committee to oversee

the project.

36. That on 10m Jrly, 2072, the consultant appointed by KQ M/S Avia

Solutions, UK held a kick off meeting with KAA, KCAA, and KQ.
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3'/ Ihat 61 l$t;r Jr-:.i),, ,-iit,.), J:c Boz:rtl of Djri:r:tlrs oi h.AA held a si--,-.r,:-i

meetrng at whjch they passeci a resolutjon drrt'cie d the llanag,ing Director i,:

cancel the award

38. That on 26s iuly 2072 the Managing Director of KAA wrote to the

Attorney-General requesting for legal direction on cancellatjon of the a-ward.

39. That on 27h Jrly, 2072, Actrng Head of Pubiic Service, Mr. Francis

Kimemia wrote a letter to the Hon. Attorney-General regarding the

resoiution of the Board of KAA passed on 26s J.rly, 2972, stating among

other things, that:

"The Resolution seeks to direct the Managing Director, the Kenya Airports

Authority to terminate the process and ausard of a Vision 2030 Contract, a

matter znhich the Cabinet is already seized of and indeed directed the

appropriate Cabinet Committee to resoloe the outstanding issues and giz:e

feedback to the Cabinet.

In rny opinion, it is in bad taste and disrespectful to Cabinet ta atternpt ta

compel the Managng Director to undertake such action behind the Cabinet

Cornrnittee and the Cabinet itself. The Bosrd should gir:e time to the

Minister for Transport to appraise the Cqbinet and thereafier the Cabinet in

its next meeting.

I am rather concerned because the this adoice was gioen to the Pcrmanent

Secretary, Ministry of Transport personalty in a meeting hetd on 24th lrty,
2A12 at the Office of the President.tt
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'Ihe letter-'was ci.,;.i.'J li: 'lhe Ps, (--)ifjc,'' i ilre- J)rune Nlinrster; tl-rc i.:;,

Ministy of Financc; ihe I'S, A.ljnisiry of J.rr,,':,poi-i; ilte Chair:na,-i, Kr\A; ,r;rd

i:j-re Managing Djrector, KAA.

40. That on 27th Jrrly, 2072, the Tender Comn.rittee of KAA held an urgent

meeting on the direction of the Board of Directors to cancel the tender, and

observed that the implementation of the project was untenable and

recommended termination of the tender.

41. That on 31't Jlrly, 2072, the Managing Director of KAA wrote to the

Tender Committee advising that he was still awaiting direction of the

Cabinet.

42. That on 6th August 2072, the consultant hired by KQ presented its revjew

report to the Mrnister for Transport.

43. hat on l3m August, 2102, the PS, Office of the Prime Minister wrote to

the Acting Secretary to the Cabinet anci the Fiead of the Civil Service, stating

his objection to the Board instruction to the Managing Director to cancel the

procurement process when it was pending before the Cabinet.

44. That on 16s August, 2072, the matter came up for debate rn Pariiament at

the end of vrhich the Speaker directed that it be referred for investigation to

the joint committees on Transport, Public Works and FIousing, Budget and

Finance, Planning and Trade. The Speaker further directed that the ]oint
committee should file its report in the House "within the next 14 days."
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'i5.'llrat on ?lrd August, zo'12, according to media rr::po:.ts, the Board of
lijrectors of KAA met and resolved to send the Manag:r,g Duector on {orced
leave.

The Board has found it necessary to set out this detailed account of the

chronoio W of events surrounding this matter for the following three reasons

which constitute the Applicant,s principal prayers:

1. To determine whether the Procuring Entity should be ordered. to
conclude the conkact resulting from the award of the tender to the

Applicant.

2' 'Io determine whether there isf or has been interference by officers,

servants and/or agents or any other person or officer in Kenya Airports
Authorit-y, in the procurement process in the tender . under
consideration, and if so, for the Board to restraint them from such

interference.

3. To determine whether there tsf or has been interference by the Minister
for Transport, the Permanent Secretary and the Minish.y of Transport,

its officers, servants and/or agents or any other office whatsoever jn

the procurement Process and to restrain them from interfelng with the

procurement process.

Dealing first with the prayer that the Board should order the proc,rring

Entity to execute a contact with the Applicant in respect to the tender in
question, it is important to recall the ruling which the Board has made herein
regarding the statrrs of the letter of award dated 16th December 2011. The

Board has ruled that, insofar as the Procuring Entity has not revoked the

letter of award, the ietter remains valid.
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'ilie Board has noted that the letter of notification c;I arvard required the

Applicant to signi{y its acceptance of the award by signrng the letter itseif,

whrch it did. This act by the Applicant constituted acceptance by it of the

award which the Procunng Entity made to the Applicant as communicated

by the letter. The consequence of this acceptance is that a legai reiationship

was formed between the parties which gave rjse to certain mutual rights and

obligations between them, which remained inchoate, pending the

formalisation of the contract. Thus though a contract in a formal sense was

not in place, it nevertheless existed in a legaI sense, arising from the award

by the Procuring Entity and acceptance of the award by the Applicant. The

fact that such a iegal reiationship existed can be gleaned from Section 57(3) of

the Act which provides that:

"Tender securi\ shallbe forfeited if the person submitting the tender -

(a)

(b)

(c) refuses to enter into a witten contract as required under

Section 68 or fails to firnish any required performance

secuity."

It is evident from this section that upon awarding a contract to a successfui

bidder a procuring entity acquires the right to cash in the tender security,

although there is no written contract between itself and the successfui bidder,

based on the iegai relationship accruing from the offer by the procuring

entity.

The Board notes the rider at the iast paragraph in the letter of award quoted

herein before which states that "The contract sha-ll be signed by the parties

after successful negotiations and the signing of a loan agreement wjth the
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i)-na:rr,,reLli i,r,rr(l :,u]-,missic,n of tr1 c peria i;1 ti'.)rC(? 9Ua;-;.ril(-(:." 'll-1,: i-rrc-,currrr{

Errtitv has rcjii:cl orL'.nis nder to arpue tliat the leitr,r of av,,ard is subject ict

successful negotialions of the Desigr a:nc.i iiuild conkact, whjch is the

contract unCer re\,iew. It is apparent from tire documents made available to

the Board that no attempts whatsoever have been made by the procuring

Entity to carry out any negotiations, notwithstandjng the fact that eight

months have elapsed since it issued the letter of award. In fact it is clear from

these documents, including the documents attached as exhibits by the

Applicant that the Procuring Entity has no intention of carrying out such

negotiations. Indeed, the Procuring Entity has been ordered by its Board of

Directors to annul the proceedings. The Board therefore, does not accept the

clairn made by the Procuring Entity during the proceedrngs that negotiations

are on-go1rg

The Board further notes Clause 3.28.5 of the RFP which states that:

"The parties to the contract shall hazte it signed. u:ithin B0 days

Iro* the date of notification of contract su;artl unless there is a an

adminisb atio e reaiew re que st. "

There is no evidence that there was any request for review followrng the

notiJication of award, and consequently there is no reason why the contract

shouid not ha.re been concluded withjn the speci{ied period. As CreaCy

stated above, the Procunng Entity has not taken any steps to bring to fruition
any negotiations, if at all there was any basis for negotiations as clairned by

the Procuring Entity, notwithstanding the paragraph of the letter of award

cited above, and the provisions of Clause3.26.6 Step 2(d) paragraph 3, which

states that "Kenya Airport Authority shall .negatiate and sign in rgeeFr€nt
with the best evaluated bidder." Indeed, this would be strange in light of the
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1:it Str- t;cn i1/ cf thr:'Iendcr I)ocr:rrc;i13, ti're 'I'i:clrlricrl |'r,-,;.os;ri consisted oi,

arnc)ng oi.irer thrn;;s, Speci{ications, D,rawings, and ihe financial proposals

to inch.r.1e tsiils of Quantities, implyrrg that these woulci have formed the

basrs for quantiJjcation of the value of the tender submitted by the Applicant,

thereby contradictrng the claim that there was something of a technical or

frnancial nature left to be negotiated before the contract couid be signed.

The Board notes the legal advice which has been given by the Attorney-

General as set forth hereinbefore in which he points out the fact, among other

things, that as a resujt of the acceptance by the Applicant o{ the o{fer made to

it by the Procuring Entity, legal rights had accrued which wouid entitle the

Appiicant to take iegal action against tht Procuring Entity. The Board

.o.,.rrc with this advice.

The question has arisen as to what power is vested on the Board to grant the

prayer requested by the AppJicant to the effect that the Procuring should be

cornpelled to sign the contract. In his submission, the Applicant has pointed

to Section 9B(b) of the Act as the authorrty on which the Board should anchor

its order.

The Sechon states that:-

"Upon completing a reaieut the Board msy do any one of the follawing--

(a)

(b) gioe directions to the procuring entity rpith respect to anything to

done or redone."

be

Tjre Board rs satisfied that it has power to issue the order prayed for under

this Secdon of the Act. The next question for consideraiion is what time limit
68



should the Board srt v;jtirr;r *,hich ihe cor-r'.-i;,i"i. sl-,r--,r-rlcl r:,e siEreci. i )rc

Applicant has argued tlrat such time should be reasunable. On its part, tj'ie

Procuring Entity has argued against such an orcier, pointing out that there

are many intemal as well as external stakeholder.s io be consujted ancl Lhat

such an order would be difficuit to implement.

As to the reasonabie time the Board is of the view fiat Clause 3.28.5 of the

Tender Document cited above provides a barometer by which to measure

reasonableness in the instant case. The said clause provided for signing of the

contract to be 30 days from the date of notification of the award. The Board

notes that fie notificahon of award was made on l6th December 2011.

Taking the above matters into account the Board invokes its powers under

Section 9B(b) of the Act and orders the Procuring Entity to execute the

contract for Design and Build with the Apphcant within 30 days of this

decision. This is so because the Procuring Entity corLfirmed to the Board that

the question of finances was not an issue because they had budgeted for the

project, and was not obliged to sign a finance contract with any financier

proposed by the bidder.

Turning to the order prayed for by the Applicant that the Board. restrains the

Kenya Arrports Authority,. its officers, servants and/or agents or any other

Person or office whatsoever from interfering with the procurement process in

relation to Tender No. KA4/ES/JKIN658/DB Desigry'Build Tender for
Conshuction of The Greenfield Passenger Terminal Complex and

Associated Works at the ]omo Kenyatta International Airport forthuiith,

the Board notes that the orders given by the Board of Directors raises a

fundamental question as to the power exercisabie by the board of a state

corporation in matters of public procurement jn Kenya. In this respect it is
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necessary to look at iire structures put in y',1 ','., l;),'l.lte IrT()curenrclii.i,,y;l;13r.n 111

Kenya, as dehleated l:rz t|,e Public Procurevitent a;r<l l)t:;posa,l Act, 2OOi:.

Parts II and III of the Act are reievant in this conr',ectic.rn

Part II, which is headed "BODIES INVOLVED IN THE REGULATION OF

PUBLIC PROCUREMENT", establishes the Public Procurement Oversrght

Authorif as a body corporate. Section 9 o{ the Act sets out the functions of

the Authority, which in summary are of regulatory and oversight nature over

the procurement system. in this respect, it is the aPex body in Kenva's

procurement svstern. Section 10 establishes the office of 'J:re Director-General

as the Chief Executive of the Authority.

Section 21 establishes the Public Procurernent Oversight Acivisory Board.

The functions of the Advisory Board are spelt out in Section 23 of. the Act and

can be summarised as to advise the Authority generally on the exercise of its

functions.

Section 25 of the Act establishes the Public Procureanent .Administrative

Review Board with the soie function of reviewing complaints by bidders

who are aggrieved by the decision of a procuring entity. The orders it can

grve at the conciusion of a review are set out tn Section 98 of the Act.

These bodies are not involved in the operationai aspects of procurement. The

bodies that are empowered by the law deal with the operational aspects of

procurement are set out ulder PART III of the Act. Section 26 of the Act

establishes a tender comrnittee and a procurement unit within each public

entity, and authorises the estabiishment of. "such other bodies as qre required

under the regulations for the purpose of making such decisions on behalf of a

public entity." he bodies established by the Regulations pursuant to Section

10
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?-6 are Evaluatioir Corrmii'ier:s as per Regulation 16. Th"y are ad hoc

comr,-Littees appointed by the Accounthg Officer in each public entiq/.

The coinposihon of the Tender committees is specified in the Second

Schedule of the Regulatiors.

An examination o{ these structures indicates that they are staffed solely by

staff of public entities. This is not a matter of accident The Board notes that a

review of the history of Kenya's procurement system indicates that up unti]

2001 when the Exchequer and Audit Act (Public Procurement Regulations,

2001) took effect decision-making in the procurement process included board

members o{ stahrtory corporation, and other actors, such as Cabinet

-Ministers. The decision to remove board members, the Cabinet Ministers and

others from playing a role jn decision making in procurement was aimed at

removing interference by said persons in the procurement function, and to

fix responsibiiity f or decision in matters of procurement on professional staff

of a public entity. To this end Secti on 27 of the Act puts responsibility for

compiiance with Act on the Accounting Cfficer and employees of a public

entity.

Based on this brief analysis of the st-ultures estabiished by the Procurement

Law of Kenya, and the rationale for the estabiishment of these sh'uctures, it is

clear to the Board that the boards of statutory corPorations have no place in

the decision-making process in our procurement system. Responsibility for

decision making is exciusively left to functionaries jn a public entity,

meaning that they are accountable for their decisions to all oversight bodies

such as the Auditor-General, the Ethics and Anti-Corruption Authorify, the

Director-General of the Public Procurement Cversight Authority, and

Parliament.
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T;:kir-ig iJie abo'.,c ijr;ri'tcls lili;) account, tlre Board finds tiiat the decisio:ls b;r

the Doard of Directors oi Kcnya Airports Authonty, directirg the Managing

D.irector to terminate the tender proceedings has no basis in our procurement

law as the Board of Directors of a statutory corPoration has no such Powers.

The Board further fjnds that rn any event, such a directive carunot be executed

after the award has been made relying on the Power conJerred on a

procuring enfiry under Section 36 of the Act, in light of the decision by the

Fiigh Court in the case of Selex Sistemi Integrati as Public Procuretnent

Administratiae Reaiew Board and Kenya Cioil Aoiation Authoity IHCCC

No.L250 of 200il In that case, the iearned judge stated that:

"ln our present csse the purported termination was done afier ausard of the

Tenders u)as communicated as confirmed by the bo.th the Applicants and the

interested party, and etsen the 2"d respondent. This cannot be a situation

cotsered by the ouster clause under Section 36Q) of the Act. lt is my finding

and decision that the ouster clause under Section 36(1) of the Act does not

apply to the present case GS the tender was alreody autarded. There is no

subsequent ezsent fro* parties oths than the Procaing Entity that actuated

the proceedings."

In short, the court in the Syste-rni case laid down the principle that

termination of a procurement proceeding is not availabie to a procuring

entity once an award has been made and commurrjcated. Accordingly the

purported. termination of the procurement proceedrngs as directed by the

Board of Directors would not be implementable in this case.

As to whether the Review Board can direct the Kenya Airports Authority, its

officers, servants ar:rd/or agents or any other Person or o{fice whatsoever

from interfering with the procurement under consideration, the Board is of

the view that having pornted out hereinabove that the Board of Du'ectors of a
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statr:tor'yr ctxpo,ation has no role to;-:l;1y ur the prccuretxe:rt prcce55:, it is up

to ihe Board of I)irectors of KAA to a:ppreciate the limjtation imposeci cin i:-r jt

and to act in accorclance with the lav,,.

Turning to the prayer by the Applicant that the restrains tl-re Minister for

Transport, the Permanent Secretary, arrd the Minist -y of Transport, jts officer,

seryants andfor agents or any other person or office whatsoever from

interfering with the procurement process in relation to Tender No.

KAA/ES /IKIA/ 658 /DB Design/Build Tender for Consh-uction of the

Greenfield Passenger Terminal Complex and Associated Works at the Jomo

Kenyatta International Airport, the Board notes the correspondence

emanating from the Ministry of Transport and othel government agencies set

out in this decision. These agencies include; the Office of the Prime Minister,

the Office of the President, Pariiament and the Board of Directors of Kenya

Airports Authority.

It is clear from the many letters cited above and the statement by the Minister

for Transport in Parliament on 16th Au8iust,2072 that there is interference in

the procurement process by government agencies that are not recognised by
'the Public Procurement and Disposal Act, 2005, in terms of decision making

process in procurement.

In this regard, the Board notes the correspondence exchanged between the

Office of the President, the Cffice of the Prime Minister, the Minish-y of

Transport, the Attomey-General, the Ethics and Anti-Cormption Authority,

the Director-Generai of the Public Procurement Oversight Authority and the

Managing Director of Kenya Airports Authority and the debate in

Parliament on 16s August,2072.
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'l-Irt' oi^''y ls': itti of cc-rncern to 'Lhe B,-,arr-j js frvirerhei or t-.C1, a.9 rn:p]:cd in t]tc

Prayer by the Aoplicarrt unc-jer con:;i.lerahon, the actions by fie Mrnrster lor

Transport and the Permanent Secretary, Minish'y f.or Transport, vrclate the

Provisions of the Public Procurement and Disposal Act, so as to ;ustify the

grant of the prayer by the Applicant that they should be restrained from

interfering with the procurement process.

Reading the letters emanating from the Permanent Secretary and the

statement by the Minister in Parliament, it is clear tnat they want the award

annulled, and the process repeated, on the ground as stated in the ietter by

the Permanent Secretary dated 10th ]anuary, 2072, that the outcome did not

"prod.uce an acceptable minimum number of acceptable Technical and

Financial Proposals that could be cornpare and that since none of the bidders

has offered to proaide finance, the process should be undertaken on the

basis of design and build only."

As alread)/ stated in this decision in connection with the Applicant's prayer

that t-he Board should restrain the Board of Directors of KAA from interfering

with the procurement prccess, the Procurement Law of Kenya is structured

in such a mamer as to recognise only certain actors in the decision process

that leads to an award. As also already stated, the rationale for structuring

the system in this maruler was to remove the decisions from external

jrrterference as was the case before the promulgation of the 2007 Reguiations,

and to ensrrre that those who make decisions are accourtable to the various

oversight bodies for their actions.

It is clear to the Board that in our procurement system, all the government

agencies mentjoned herein before have no role to play in the decision making

Process rn a procurement. it is also clear to the Board that the Permanent
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secreia:y has no role to play i:r tlre decisjon (Ji a;.ioi.l-rer Frocnring Enti1,,
notwithstanding tl're fact that the entiiy in questioir is uncler the lir,e minisiry
over which he has s.perintendence. Hjs role jn clecisjon makjrrg is limitecl
onJy to procu-rements which are uncier rris mhish-/ rn his capacity as the
Accounting officer il the Minish-y, as set forth i:r Section ZZ o{the Act.

Lr view of ttre above, the Boarcl finds that the clir-ectjons issuecl by the
varl.us govemment agencies hsfecl above crirecting the Kenya Airporr
Authoriry to annul/or stop the procuremenf proceecrings, anci to start ihe
Process over'7 actecl without autJroritlz r:rder tlre Public procurement a.t or
2005' As stated prev'iousJy in tliis clecision, such cljrectjves coulci in any
event' not be implemented, having regarci to the }Jigh Courl decision in tl-re
Sistemi case.

As stated in tire trris crecision in respect to the prayer i:y the Appricant drat
the Boarcl should resh'ain tlre Boarcl of Directors of I(AA from interfering
with .he procurement process, the Boarcl decrines to grant trre prayer fo
resbain the Minister, ancl the Permanent secretary, from inter-fering wjtli the
proc-urement process, but directs trrem to compry with trre raw.

Regarding the Financing Conh'act, the Boarcl makes no fincting on tlre ma*er
as the Appiicant is no[ a party to t]re proposecl conh.act. :

Taking ull tl-ru aborHr matters into account, trre Boa:-d orders pursuant to
section 9B(b) of the Act'that the procuring Entity sigru the Conbact for
Design/Build witli the Appricant witrrin rwenry eight (28) ciays of this
clecision as provicleci for by Clause z.z'.sof trre Request for proporurr. ,

The Board makes no orclers as to costs.
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OBSERVATIONS BY TTIE BOARD

TheBoardobservesthatthjsTendelwasaward'edonDecember16il.2011

fol]owjnganevaluationProcesswhichledtotheawardofthetendertothe

Applicantasindicatedabove.TheBoard.furtherobservesthatconc]usionof

the process ttrrough execuiion of the conkact iras been delayed such thaf'

nearly njne months since the decision by the Procurement Entity' 'tre project

has noi commencecl'

TheBoardfu:therobservesthatthePlocurementprocess]rasbeenwideiy

- criticized for being too bureaucratic and siow jn deliverilg proiects'

especiallyirr{rastructureprojects'toKenyans:-rrpursuitofVision2030'

TheBoardobser-vesthatveryoften,itjsthekjnclofinterferenceevidentin

this matter that is responsible for the cielays rn procurement processes' yet

blarne is shifted to the institutions involved in the Procurement process and

the law-

It is clear .From the events set out in tl'''js case that the delay in concluding dre

procurernent process was precipitated by interference by the agencies listed

above and not the Board or the law itself'

Dated'atNairobionthe2ghDayofAugust,z0Tz.

CHAIRMAN {cfr-: SECRETARY

t,

PPAn.B
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F- il_ t: SUMMARY DL]/ELCPME},I'I OF CR.EE}..]i-JELD I'ERMIN AL AT
JOlvlo KENYATT-A INTERNA-I' IONAL AIRPORT

24th June,2011, the Kenya Airports Authority advertised the tender
for the JKIA creenfreld project in the local newspapers and on the
KAA website. Folio AA

The tender was advertised on 24th )une,2oll and was due to close
on 21't september, 2oll. However, due to the volume of queries
from the bidders, the crosing period was extended from 21st
September, 2ol1 to 25th october, 2011. This was further extended
to lTth November, 2Oll.

3- Cne hundred and twenty (l2O) tender docurnents were purchased.
Five (5) bidders returned the documents. Two (2) of the Five (5)
bids were incomplete and were disquarified. one of the two was a
bank that only submitted a frnanciar proposar, whire the other
entity only submitted a technical proposal. cf the three (3)
remaining bids, two (2) were technically non-responsive. The
remaining bidder was technically evaiuated and their financial
proposal opened. The bidder did not have the capacity to finance
the pro.ject and had proposed two financing entities.

4- l6th December, zan, a Notification of Award was sent to Anhui
Construction Engineering in Joint Venture with china Aero
Technology lnternat[onar Engineering corporation. The bidder
responded affirmatively on lgth December,2011. Fotio AA

1Oth January, 2012, the permanent 5ecretary (p5)Ministry of
Transport directed the Managing Director of KAA to:
a. Prepare a cabinet brief on the progress of Development of the

JKIA Creenfield Project. The PS stated that a request for the brief
had been made earlier by the office of the prime Minister
(CPM) on l4th November,2Oll;

2
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b. Issue a nev/ lerrclcr iitat wouid be asse.ssi'd on ilre basis of design,

construct, cost and completion time etc, as norre of the bidders

had offered to provide finance. The financing aspect would be

left to KAA.

Folio AB

6. th February, 2012, KAA responded to the Permanent Secretary

Ministry of Transport stating that the tender process was carried out

in a satisfactorY manner- Folio A

7. l4th February, 2012. KAA sought legal advice from the Office of the

Attorney Ceneral on the matter- KAA stated that the P5 Ministry of

Transport vide his letter of lOth January.20l2 had directed that the

award be cancelled and the tendering process be repeated. KAA

sought legal advice on how to proceed in light of the fact that the

award letter had already been issued to the winning bidder. Fo/io A

B. 22"d February, 2012, the Attorney Ceneral provided a legal opinion

on the matter and advised that

procurement process in accordance

terminate the process. Folio C

KAA had carried out

to the law and could

the
not

g. 24th February, 2012, KAA submitted a cabinet brief on the

Development of the Creenfield Terminal at JKIA to the P5, Ministry

of Transporl. Folio D

lO.2oth March, 2012, CPM wrote to the Attorney Ceneral and stated

that the cabinet memo on the Development of the Creenfield

Terminal-at JKIA had been presented and discussed during the

second Cabinet Committee meeting on Infrastructure. The Cabinet

Committee deferred the forwarding of the memo and directed that

a sub- committee of itself be constituted to advise the Committee

within one week on
a. The tendering process for the project and the legal

implications of terminating the process.

b. Propose the way forward for the project '

2l



Folio E

ll' 20th March, 2012, OPM wrote to t}'ie Attorney Ceneral informing
the office on the establishment of the special committee to deal
with the matter. The letter also stated that the meeting for the
technical committee was to be held on 2r't March, 2012 while the
meeting for the Ministers was to be held on 22nd March, 2012.
Folio F

12.27th March, 2012, KAA wrote to opM and copied the Attorney
Ceneral forwarding the following documents:

a. JKIA Creenfield Terminal Project summary;
b. correspondence with various government offices, opM,

Ministry of Transport, Ministry of Finance, state Law office
and Ethics and Anti - Corruption Commission

Fo/io 2

l3.3Oth March, 2012, oPM wrote to the Attorney Ceneral informing
the office on the meetings of the technical committee and the
ministers' committee were to be held on 3,d April ,2012. Folio I

14 12th April, 2012, oPM wrote to the Attorney Ceneral forwarding
docurnents and the report of the technical committee on the
matter. Folio 6

15. 16th April, 2012, the Attorney Ceneral forwarded a legal opinion
(the second one on the issue), to OPM. The opinion concluded that
the project be implemented as tendered as the procurement process
had been carried out properly from a legal standpoint. Folio 7

16. 19th April, 2012, oPM wrote to the Attorney Ceneral as part of the
Ministers Committee communicating that a meeting was to be held
on 25th April, 2012. Folio B fl-his meeting was postponed).
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17.3O1h April , 2012, OPM wrotc to llte Atiorney Ceneral as p.:i't of tlre
Ministers Committee conrmunicaling that a meetir-rg ,.a;as to be held

on 2no May, 2012

lB. lOth May, 2012, the Minister for Transport wrote to the Attorney
Ceneral stating that the Ministry disagreed with the legal opinions
rendered by the Attorney Ceneral. The Minister concluded the

letter by communicating that since the matter was before the Public

Procurement Oversight Authority (PPOA), a report from PPOA

would form a competent basis for a more comprehensive legal

opinion. Folio 9 (This letter was received by the Attorney Ceneral

on 2i n May, 2012)

19.24th May, 2012, the Attorney Cenerai responded to the Ietter from
the Minister of Transport dated lOth May,2012 and received on 2l't
Muy, 2012. The Attorney Ceneral noted the content of the letter
and stated that the office would await further communication on

the issue from the Minister for Transport or the Chairman of the

Cabinet 5ub - Committee. Folio /O

20. 4th June, 2012, KAA wrote to the PS Ministry of Transport
rrotifying the P5 that the Board of Directors in a meeting on 22"d

May, 2012, made a decision that the procurement process relating
to this matter should be annulled, and a fresh tendering process be

commenced thereafter. The letter was copied to the Attorney
Ceneral. Folio //

21.l5th June, 2012, the Attorney Ceneral sent a response to KAA

noting the content of its letter dated i5th June, 20,I2. Folio l3

22.26th July, 2012, KAA wrote to thg Attorney Ceneral seeking

direction on the following issues:

a. The cancellation of the tender in view of the legal opinions
rendered to KAA by the Attorney Ceneral;
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o l-he dircr,iions frcm ef+tqe of the prime Minister to halt the
procurement process pending a directive on the matter fronr
Cabinet;

The clearance of the procurement process by the Ethics and Anti-
Corruption Commission

C.

23.271h July, 2012, the PSl5ecretary to the Cabinet wrote to the
Attorney Ceneral. The subject matter of the Ietter was the
resolution by the KAA Board to terminate the procurement process
in this matter, without the concurrence of the Cabinet Committee.
The PS stated that the action was in bad taste and disrespectful to
the Cabin et. Folio t4

2!.27'h July,2012, the Attorney Ceneral responded to the PSlSecretary

t ,. the Cabinet stating that since the rnatter was pending for
' \ deliberation before the Cabinet, it would be imprudent to initiate a

parallel process as this could potentially create conflicting outcomes
which could expose the Covernment and KAA to legal liability.
Folio /5

25.l3th August,2012, the Ps oPM wrote to the pSl5ecretary to the
Cabinet in reference to the letter from KAA dated 261\ )uly,2012.
The PS OPM concurred with the views of the PSl5ecretary to the
Cabinet and the Attorney Ceneral that as the Cabinet was seized cf
the matter, the action by the KAA Board amounted to contempt.
The Ps oPM stared that it was the view of the opM that the
Ministry of Transport should strongly reprimand the KAA Board for
its breach of administrative protocol and that KAA rescind the
decision to cancel the award of the contract while awaiting the final
policy direction by the Cabinet. Folio t6

26.15th August, 2012, a letter from the pSlSecretary to the Cabinet
copied to the Attorney ceneral informed of a meetlng on this
matter to be held on 29th August, 20.I 2. Folio lB
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27.24th Arrgust, 2C12, the Managing Director of KAA wrote tr> the
Chairrnan Board of Directors of KAA on the issue of his compulsory
Ieave as ordered by the Board of Directors on23'd August, 20l2.By
copy of the letter, the Managing Director KAA sought Iegal advice
on the issue from the Attorney Ceneral. Folio 22

28.271h August, 20.l2. the Chairman, Board of Directors KAA wrote to
the Attorney Ceneral on the issue of the compulsory leave of the
Managing Director as ordered by the Board of Directors on 23,d

August, 2012. The conclusion of his letter stated that the Board of
Directors of the KAA was not able to work with the Managing
Director as he persistently and continuously failed to implement
KAA Board decisions,/resolutions. Folio 23
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AC/CONt/2/C/23 VOL. lll (lo)

Hon. Amos KimunYa, ECI-|, MP

Minister for TransPort
P.O. B ox 52692-00200
NAIROBI

Dear

RE

May 24, 2012

I NT E RN ATI O N A L_A] RP O RT_-

We acknowledge receipt of your letter on the above-captioned matter Ref.

No. MOT.C/AT/24/2 VOL. V/ (146) dated 10th May, 2012, whose contents

are duly noted.

ln particular, \ /e note that the Public Procurement Oversight Authority

(ppbA) has been requested to review the matter as provided for under

5ection 
.I02 of the Public Procurement and Disposal Act, 2OO5 (PPDA) with

a view to investigating the instant procurement proceedings so as to

deterrnine whether there has been a breach of the PPDA; and that the
'Cabinet at its meeting of l7,h May 2012 directed the Cabinet Committee on

lnfrastructure to consider and finalize the matter.

We await further communication from.you or the Chairman of the Cabinet

Sub-Committee as may be deemed necessary:

LECAL OPINION ON THE TENDER FOR THE DEVELOPMENT OF

THE CREENFIELD TERMINAL AT JOMO KENYATTA

. '::."

Yours

CITHU C,Al,

ATTO EY EN ERAL

C.C. on. Chris Obure, E.G.H., M-P.' Minister for Public Works
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We
Genero f's Legol Opinion os provid

I refer to the Third cobinet committee on rnfrostructure meetingheld on 2"d Moy, 2C/12, in which the cobinet committee odvised thotfurther discussions be held between the Minister for Tronsport ondthe Attorney ceneror on the Legqt opinion provided for theGreenfield Terminol project procurement process
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wos bosed on the info rmotion ovoi ot thot timeondonw hotyou were oshed to do. The r5sues surround ing the G reenfieldTerminql project ore owever, muchbrooder in ers ctive ondrevo ve not on oround the rocurem ent process but olso on vqluefor toxpoyers mone For exomple peciol Audit of thethe Sprocurement process by the lnspectorste of Stqte Corporotions
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be terminoted ond o f resh

the ongoing Procurement Process

tendering Process be undertohen'

A)Regieu,o$EEnePvo8llreemenatproceltlortheEemderfror
the GreenfiieEd TermEsaoE preiect'

We note thot vour Legol Opinion Ylt::ted moinly on the Ethics

ond Anti-corruption com-;;;;;;, (EACC) investisotions of olleged

iri-egulorities in-oword of t".Jer for the Greenfield Terminol' The

resurts of the'Ethics ond Anti-corruption Commission's prelirninory

investigotions did not return'on, findings to worront the deloy in the

implementotionoftheproject.However,whileweorenotprivyto
the issues thot were neing investigoted by Ethics ond Anti-

corruption commission, tr.,nii investigotions oppeor to hove been

bosed on o comproint of orrng"d tender irregrroiities in the oword of

tender. lt is olso noted th;i bosed on th"e documents Ethics ond

Anti-corruption commissron requested to focilitote their

investigotions,theyfocusedmoinlyonoddressingthecomplclnt
rqther thon reviewing the process of procurement' ln oddition' Ethics

ondAnti-Corruptionc"*-i,,,nboseditsreportonpreliminory
findinss qnd hove not is''nJ o finol t"o:rti" iote' The findinss of

Ethics ond Anti-corruption commission in their investigotions moy

not therefore serve to confirm thot the procurement process

complied with the low ,";"ih;'tender documents os stoted in your

legol oPinion'

we hove in our possession odditionqr evidence thqt wourd indicote

thqttheprocurementp'ot""moynothovebeenintondemwith
the obje.tir;;;i in" prulic Procurement ond Disposol Act' 2OO5 os

providedunaersectionr.(o)to(0ond,specificolly'moxirnizing
economy ond efficiency. so-" of the "'ia;nt" 

ovoiloble would olso

indicote thot the o'ot"""*;;;:i :lIi"" 
competitive but olso

flowed. fne ney omongst these issues include:

i. A god tender process is judged by the quolity of the

prepqrotionofthetenderdocuments.Thetenderdocuments
used for Greenfietd Terminol were g'o"ty lno.d.eeuote 

going bV

the number of o";;t;; 'oi'"d 
bv the bidders' the vonous

revisions done on 1n" tender documents' uncleor tender



't
evaciluoiion cr-;tct.ili crd scvr:i_ol c.rtenlroirs r-:f the terrder period,

' ii' The choice of proctrrement rnethod odopted for the projectrequired the bidder to Desisn, B;;rd ona io[" ,"",o"nsibirity oforronsins for finoncins. Art[ougt, it,"r" h";;;;qn orsumentthot the project wos procured Under s..iio-n' zo of pubricprocurement ond oiiportl -;.; this rn"ilr"d is rnoinlyoppricobre to consurtoncy services or o combinotion of goodsond services' The metn:i 
"d.;r"d,'th"r"for;. ;;; not compry

;ltJ",tloi?..on"s 
prescribed i, ii" pubric ;;;;"rnent qnd

iii. The Monuol for procurement ond lr/onogement of projects2g^C^9, issued-under--the-pubric-pto.rr"ment 
ond Disposor Actstipurotes thot rorge civir worn, .ontro.cts incruding design ondbuird projects, ,na".rno o prequqrificotion procesr.ini, wos not

.Tffi,,J:Lotl"r.,c'"#i.ra o'rd.i'whicii i, o rorse ond

iu' During the tender period, seueror crorificotions were issued byKenyo Airports Authority regording the finoncing ospects of theproject. ln qll these clqrificotior, an" i"Authoritv wos thqt o Bidde, ,norro;r:h;l,|<ilr;,jTfffjbidder wos not obre to seeh qnd .orfir. finonces to fund theproject. surprisingry, just 9 doys before the bid ,r[_or,on dqte,Renyo Airports Authority mqteriolly chonged the requirementsof the tender bv ,"ror,nn the need f";;i,ilH;i proposorond insteqd introduced q Letter orlnlnt to finonce the project.It should be noted thqt the finor.,", Oroposol provided for inoriginor tender documents ,"qrir"J ih" finoncier to providefunding with rirm"a ,ol"rn,,, qnd conditions which wourd thenfocilitqte negotiotions' with x"rvo- nilport, Authority. This is
compretery different to q Letter or iri"rt incruded ,nae, thechonged bid. ln ottrer. *lrds, the .f,ong" resulted to o Designqnd Build tender qs oooor"a io"o',il"rlrr, Build ond Finoncetender orisino,y issrJJ b, i;;o"7,roort, nrihJritv. Affi i: Ti: [[H ff . "j":t?,ilL lf, J 
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Thetinringoftheobovesubstontiolchongeofbidding
requirements-(gdoysbeforebidopening)withoutgiving
odditionol time to occommodqte this chqnge is highly un-

procedurol ond not .onrirt"ni with Public Procurement ond

Disposol Act, 
-Section ss(t)' lf the chonge hod been

cornrnunicoted eorlier, more bidders moy hove porticipoted in

the biding prol",s thereby hoving o more competitive bid'

TheprocessoftheEvoluotionofbidsresultedinonlyonebid
quolifyingfortheFinonciolPtopo'ol''Giventhelorgenumber
of bidders who collected the-tender documents (numbering 110)

ond only 5 nla, returned wos on indicotion thot the process

rnqy hove h;; serious flows. The comploint by the second

ronhedbidder,Lorsen&Tuobroolsoroisedconcernsthotthe
technicol evoluotion of bids rnoy not hove been foir ond

tronsporent.Therewosolsocontrodictoryinformotion
provided by Kenyo Airports Authority os to the reosons why

the second ronhed bidde, dil not meel the minimum threslroid

for technicol scores for thern to quqlify in the finonciol

evoluoticn.Thebidderoverredthothehodundertohen
projectsofsimilororto,.g",sizegndcomplexityinother
countries.

TheinitiolCostestimoteotthetimeofgoingtotenderond::I
opprovedbytheChiefExecutiveofficerofKenyoAirports
Authority *o, 

- 

USS soomil[;; (Kshs'aobillion)' However the

Engineers, cost estimote coniqined in the bid evqluotion report

rosetoKshs.68,3o5,o2l,Sgg.l3.ltisnotedthqtKenyoAirports
Authoritv r.,,oJnot underton"n ony Preliminory design ond hod

used the moster plon for deteimining tl',e project cost' with

theseconflictingomountsofcostestimqtesitisdifficultto
determinethebestpricefortheproject.Thecomporoble
projectcostwouldhovebeenhnownifmorethononefinonciol
bidhodueenevoluqted.ltwouldoppeqrthotthisproject
wouldbetooexpensivefortheGovernmentifqdecisionis
mode to move forword with this procurement process os the

octuol cost of the project con not te determined through the

current Procurement ProceSS'



VIIi l-ile cost of the ong(ri)-,il ri-;Lrclernizotioi; Li.^rcl .:):itclrslorr crt jKlA i:
estimoted of U5$ :Otl nrillion which is expectecl to bring oir
odditionol copocity of 7.5 million possengers per yeor. The
oworded bid price for the proposed Creenfield'Ierminol is US $
684 million ond would creote o copocity of obout B million
possengers per yeor. This would imply thot this oworded bid is

overpriced ond would NOT result in volue for money for the
tox poyers.

ix. The speed of which the process from evqluotion to owqrd of
controct wos concluded roises disquiet. The bid evoluotion wos
concluded on 14th December 2011, tender committee meeting
held on 15th December 2011, oword of controct communicqted
on 16th December 2011 ond occeptonce of oword doted tgth
December 2011. ln oddition, Kenyo Airports Authority
communicoted the Tender committee decision of owqrd of
controct before the minutes were confirmed.

Kenyo Airports Authority ofter chonging the structure ond
substonce of the tender, where finoncing wos no longer o
reguirement for the bid submission, should hove confirmed the
ovoilobility of funds before the oword of tender os provided
under Public Procurement ond Disposol Act Section 26(6).

xi. The proposed controct to be entered into between Kenyo
Airports Authority ond the winning bidder is not o Fixed Price
controct os is the proctice for Design ond Build controcts. The
poyments to the controctor, occording to the tender
documents, ore bosed on meosured worh done using Bills of
Quontities whose quontities ore yet to be deterrnined becouse
the Design of the Greenfield Airport hqs not been undertqhen.
ln the obsence of q Fixed-Price controct qnd poyment
mechonism bosed on Bill of Quontities, it meons thot the
octuol price of the project cqnnot be determined with certointy
qnd Kenyo Airports Authority would hove to tohe the rish of
cost overruns. This project moy end up costing the Government
twice the omount quoted by the purported lowest bidder.

ln view of the qbove focts or odditionol evidence, w€ strongly
believe thot the poor preporotion of tender documents, choice of
procurement method thqt is inconsistent with Public Procurement

-! 
y a6p s rf fo r P r o sp e rity--



ond Disposol Act, lost minute clorificqtion on finoncing ospects,

comploint by 2nd bidder, uncleor cost estimote, non confirmotion of

tender minutes, owording controct before confirmotion of funding,

ond overpriced bid, ore cleor indicotions thot the tender process wos

flowed.

We ottoch herewith o copy of the lnspectorote of Stote Corporotions

Report doted Morch, 2c12 ond the Cobinet Sub Committee Report

on Tender for the Development of Creenfield Terminol of Jomo

Kenyotto lnternotionol Airport dqted loth April 2C12 contoining

detqils ond ottochments in support of the obove focts.

E) AnaEylo;o ofi the EegoE inmptricuEfourg oE EenmEuro*lmg &he

pveaeBrFemenaE PEoGesg

This Ministry oppreciotes your legol opinion on the implicotions of

terminqting the procurement proceeding ofter qword which is

supported by cose lows. However, we occept os true thot your leeol

opinion wos bosed on ovoiloble informotion of the time ond the foct

thot you presupposed thot the procurement process wos in order.

Ng* evidence however, os provided obove, demonstrotes cleorly

thot the procurement process wos not only flowed but inconsistent

with ppDA in oddition to obsence of volue for money.

From o business point of view, proceeding with the tender in its

current form will not yield vqlue for money ond the Government

would stond to lose more by proceeding with this f lowed

procurenrent process ond on overpriced controct. Before mqhing o

decision on the best woy forword, it moy be necessqry to ossess the

cost implicotion of either proceeding with tender or terminoting it.

This woy, or informed opinion con be qrrived ot. In ony cose, in

terminoting the tender process, the motter moy or moy not end up

in court where o determinqtion moy be entered for or ogoinst the

Government. Proceeding with the controct would result in cost

implicotion which would be explicit while terminotion of the process

would only result in cohtingent liqbilities/cost which moy or moy not

crystollize.

The Public Procurement Oversight Authority hos been requested to

review the motter os provided for Under Section 1Oz of Public



Procure rrlrli-it ond [)isposal Act, where, the Director Cei-rero] of Public
Prccurement Oversight Authority (pPOA) hos powers to order on
investigotion of procurement proceedings for the purposes of
determining whether there hos been o breoch of Public
Procurement ond Disposol Act. A report from Public Procurement
Oversight Authority would then form o bosis for which the Legol
Opinion con be onchored os this is the orgonizotion vested in mohing
o professionol judgment on procurement qnd not the Ethics ond
Anti-Corruption Comrnission.

Worm regords

[dsm. Armot Mimrunya, EGH, ffiP
SdINfl SEER FOR TRANSPORT

Encl.
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v*t
16th April , 2012

Dr. Mohammed lsahakia, CBS

Permanent Secretary
Office of the Prime Minister
Prime Min ister's Building
NAIROBI

\+)"'Dear

RE: LEGAL oPlNloN oN THE -TENDER FoR DEVELOPMENT oF
CREENFIELD TERMINAL AT JOMO KENYATTA INTERNATIONAL- 
AIRPORT,

We refer to your letter Ref. OPMA/|NF/89/330 dated 2Orh March ZO12
informing rne of the establishment of the Special Cornmittee on Jomo
Kenyatta International Airport (JKtA) Creenfield Terminal Project to:

a) Review the procurement procers for the tender for the Creenfield
Terminal Project;

b) Analyze the Iegal implications of terminating the procurement process;
and

c) Propose the way forward.

As you are aware, this Office issued a legal opinion to the Kenya Airports
Authority on the instant matter vide a Ietter of even reference dated' 22nd
Februa ry 2012.

The said legal opinion addressed the following issues:

a) $Thether the bidding process produced an acceptable
number of technical and financial proposals;

b) Whether the bidders offered to provide finance; and
c) Whether to terminate the procurement proceedings and re-tender



On the first issue, this Office was of the opinion that KAA rightfully
proceeded with the option of proceeding with the evaluation of the sole
bid that was determined responsive after subjecting five (5) and two (2)
bids to preliminary and technIcal evaluation, respectively. The option
selected by IGA is set out in the Public Procurement and Disposal
Ceneral Manual (PPDCM) to the effect that:

"Where only one or two bids are determined responsive
procuring entity shall have the option of proceeding with
evaluation or determining the entire tender non-respontive.'

the
the

Regarding the second issue, this Office opined that the bidders were not
required to provide finance, instead they only had to propose a financier(s)
which condition was fulfilled by the responsive bidder who Bave two Ietters
of intent/interest to finance the project from China Development Bank and
Exim Bank of China.

On the third issue, our opinion was that, the only possibility of terminating
the instant procurement proceedings is under Section 36 of the Act.
However, clause 3.27.3 of the request for proposals restricts the l'..AA's right
to annul the tendering process to "uny time prior to award of contract,"

Thus, by seeking to terminate the procurement process after notification and
acceptance of award of contract, the Authority will not only be

contravening the provisions of clause 3.27.3 of the request for proposals but
also acting in bad faith; thereby undermining the integrity and fairness of the
procurement process.

Subsequently, by a letter addressed to you and copied to this Office among
others Ref. KAA/ES/)K|A/658/DB dated 27th March 2012, l(AA submitted the
following additional information on the matter as follows:

a) JKIA Creenfield project summary; and
b) Correspondences with various government offices, namely:

(i) The Office of the Prime Minlster,
(ii) Ministry of Transport,
(iii) Ministry of Finance, and
(iv) The Ethics and Anti-Corruption Commission.

2



Considering that the said acjdilional infornration is intcrrcjed to guide tni:
Special Committee on the ciischarge of its mandate, ihis Cffice has deenrecj lt
necessary to render another legal opinion on the issues referred to thc
Special Committee, as follows:

A. Review the procurement process for the tenden for the Greenfield
Terminal Project

As already mentioned, this Office has already issued a legal opinlon touching
on the competitiveness of the procurement process and the, financing
requirement

n studying the additional information, particularly the letter from the
Eth rcs an
date 5th e ruary en con
inqestigation on all ed irre of the instant tender.

CO rn8 to the letter under reference, preliminary inves IOn nottigat
'any finilings to warrant delay in implementation of the project."

This con m the EACC lel-vi!-Jo--r-einf-or:ce the opinion of this
Office to the effect the procur ement process comp Iied with the law and the
tender documents

B. Analvsis of the Iegal implications of terminatine the procurement
roces5

The previous legal opinion of this Office did not analyze the legal
implications of terminating the procurement process. It only pointed out
that termination of the procurement process after award would be contrary
to KAA's undertaking, as stated in the tender documents to the effect that
the tendering process could only be annulled at " uny time prior to award of
contract. "

Further, we have examined case law on this matter and noted that Courts
do not rule in favour of procuring entities that terminate procurement
proceedings after award. For instance, ln Misc Civil Applic No 1260 Of
2OO7 Selex Sistemi lntegrati-V-Public Procurement Administrative Board
and The Kenya Civil Aviation Authoritythe Court stated that:

3
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ACICONF/2/23 VOL. Il (67) 22"d February, 2012

Eng. 5.M. Cichuki
Managing Director
l(enya Airports Authority
P.O. Box 

.l900.I-00501

NAIROBI

Dear

RE: LECAL PINION ON THE DEVELOPMENT OF CREENFIELD
TERMINAL AT JOMO KENYATTA INTERNATIONAL AIRPORT.

We refer to your letter dated 14th February, 2012, in which you had
requested for our opinion on the issues r;ised in a letter by the Permanent
Secretary, Ministry of Transport dated lOth January, 2012.

ln granting our opinion we have examined the documents availed to us that
l5:

L Letter by the Permanent Secretary Ministry of Transport dated lOth

January 2012.
2. The request for proposal dated l2th August 2011.
3. The technical and financial evaluation report dated l4'h December

2011

4. The rninutes of the KAA Board of Directors dated 9th March 20.I.I.

We have noted the sequence of events as follows

l. The l(enya Airports Authority (Authority) in a bid to enhance its
passenger handling capacity and improve efficiency of hub operations at
the Jomo Kenyatta lnternational Airport plans to design and construct a

new Creenfield terminal complex.

d



2. Pursuant to the foregoing, the Authority invited bids through open

tendering in June, 2011 from eligible candidates for financing, design,

construction of the terminal building and associated works, supply,

installation of equipment, testing, commissioning and handing over the

terminal to the AuthoritY.

3. The eligibility criteria for the tender required the bidder to comply with

the following:

a) ls a legal entity incorporated in the country or domicile or a joint

venture linking such entities for purposes of carrying out and

completing the works in the tender'

b) Provide evidence of havinS carried out and completed at Ieast one

similar sized international airport project in the last ten years.

c) Provide evidence of having carried out and completed at least one

other urban mixed use commercial development of a similar floor
area in the last 5 Years.

d) Provide a consultant or link up with a firm of consultants who
would have designed and supervised the construction of at least

one similar sized international airport in the last 5 years.

e) 5ubmit a letter of conrmitment to finance the project fronr a

financier(s).

0 Provide a surety of Ksh 300 million.

g) Meet the minimum annual construction turnover of US $ ZOO

million or equivalent in other currencies for the entity or for the

lead firm.

h) The candidates will source for a suitable financier(s) meeting the

minimum terms and conditions in the tender document.

2



The biddinp nrocess and Mode of i:v;rlualion

Bidding Process

4. The request for proposal was advertised in the local print media on
23'd June, 2011. 12A persons purchased the tender documents and
only 5 firms' submitted proposals by the l7'h November, 2011 which
was the deadline.

5. The firms that submitted their bids were the following:
A^ti

a) t4nu* Construction Engineering Croup Co. Ltd (ACE6) &. China
national Aero-technology lnternational Corporation (cATlc);

b) Betjing Construction Engineering Co. Ltd (BECC) & sinhydro Corp.
Ltd joint venture;

c) Larsen &. Toubro Ltd;
d) Citibank; and
e) SlFlKtLE.

Mode of evaluation

6. The evaluation of the tender was done by following 3 steps, that is to
say, preliminary, technical and financial evaluation.

7. Out of the five (5) firms that submitted proposals, one
(Citibank) was disqualified as it had only submitted a
proposa l.

(l) firm
fina ncia I

B, The four (4) firms that remained were subjected to a preliminary
examination to determine those that met the minimum mandatory
requirements. only two (2) firms (ACEC & CATIC and Larsen &
Turbo) met these requirements and thereby qualifying for the detailed
technical examination.

9. The qualifying score set out for the technical evaluation was 7Oo/o.
ACEC & CATIC was ranked first with a score of 85.960/o while Larsen
& [urbo was ranl<ed second with a score of 62.74o/o. Thus, ACEC &

3



CATIC was responsive to the technical evaluation and r-1ualified to
undergo the financial evaluation.

10.The financial evaluation wa5 done by comparing the pre-bid estimate
for works (which was Kshs 68,305,O21,899.13 including taxes) against
the financial proposal of ACEC & CATIC which was Kshs

64,745,354,3.l5.00. Although the financial bid was -5.21o/o as

compared to the pre -bid estimate, the same was within the 25o/o off
the pre-bid estimate.

ll. Further, the bidder had submitted two (2) letters of intent/interest to
finance the project from China Development Bank Corp & China Exim

- 
B ank respectively.

l2.UUith a combined financial and technical evaluation score of 90.98o/o,
the bidCer was found to be responsive to the conditions set out in the
tender documents.

l3.5ubsequently, the Authority issued the successful bidder with a

notification of award of the tender vide a letter dated l6th December
2011 and the bidder accepted the award on l9th December 2011.

The issues raised the Permanent Secreta Minist of Trans ort

l4.The Authority received a letter from the Permanent Secretary which
stated as follows:

a) That the outcome of the bidding process did not produce an

acceptable minimum number of technical anci financial proposals
that could be compared; and

b) None of the bidders offered to provide finance therefore the
process should be undertaken on the basis of design and build only.

15.The Permanent Secretary, therefore, directed that a new tender be

lssued on a design, construct, cost and completion tirne etc and the
financinB was to be an added advantage.

4



'll-ie lcgal issues to be consiclered

Whether the bidding process produced an acceptable minimum
number of technical and financial proposals

l6.The Public Procurement and Disposal Act of 2OO5 does not define
competitive bidding. What the Act does is io provide for various
nrethods of procurement; including open tendering, direct tendering
and restrictive tendering.

l7.The oPen tendering method of procurement is deemed to be the most
competitive. The glossary of the Public Procurement & Disposal
Ceneral Manual (PPDCM) which is issued pursuant to Section 9(c) (i)
of the Act, indicates that open tendering is the preferred procurement
method of Kenya that implies opening competition to the market with
any restrictions. This can be cornpared to direct procurement that does
not require use of compctitive bidding.

l8.The procedures to be foilowed in relation to open tendering are set
out in Parts V and IV of the Act and Public Procurennent and Disposal
Regulations of 2006, respectively.

l9.lt is noteworthy that none of the provisions in the Act and the
Regulations specifies the minimum number of technical and financial
prcposals to be evaluated. The requirenrent for competition can only
be inferred from the use of terms such as, "comparison of tenders",
"ranking" and "lowest evaluated price".

20. An attempt to set a minimum number of bids to be evaluated is made
in the PPDCM. Part (o) of section 7.2 (open Tendering Method)
states that:

"where only one or two bids are determined responsive the
procuring entity shall have the option of proceeding with the
evaluation or determining the entire tender non-retponsive."

2l.The PPDCM goes on to clarify that a procuring entity can only
exercise this option if it included the same in the bidding documents.

)



However, it is not clear which of the two options needs to be
included in the bidding documents - proceeding with the evaluation
or determining the entire tender non-responsive.

22.|n the instant tender, five firms submitted bids. One firm was
disqualified. The remaining four firms were subjected to a three-step
evaluation process. The first step was the preliminary evaluation and
the four firms were subjected thereto after which two firms failed to
meet the minimum mandatory requirements. Thus, only two firms
proceeded to the second step, being technical evaluation. One firm
was ,found.unresponsive as a result of which only one firm proceeded
to the third,step - financial evaluation.

ll. Whether the bidders offered to provide finance

23.We have aiready indicated that the eligibility criteria for the instant
tender required the bidders to:

a) Sr-rbmit a letter of commitment to finance the project from a

financier(s); and

b) 5ource for a suitable financier(s) meeting the minimum terms and
conditions in the tender document.

24.|n this regard, the successful bidder submitted two letters of
intent/interest to finance the project from China Development Bank
Corp & China Exim Bank, respectively.

-25.'The:,fact ith'dt;these'two' lbtter.s'weie submitted.is ,iufficient probf that
.|he,succeisful,bidder had souiced for the two financiers.

lll. The directive to terminate the procurement proceedings and re-
tender

26.There are three instances where procurenrent proceedings may be
terminated:

6



a) Secficn 36 of the Ac-t perrnits a procurir-ig eniity to terminate
procirrement proceedings at any time without entering into a
contract. where a procuring entity takes this step, the raJ requlres
it to promptly notify ail the bidders and to glve reasons for such
termination to any bidder who requests for them. lt is noteworthy
that this :provision has been qualified by clause 3.22.2 of the
request for proposals which restric
aRnul the tendering process .to

ct

ts the right of the Employer to
"ury time prior to award of

b) section 65:of the Act requires a procuring entity to notify ail the
bidders that ,flol-re of the bids was responsive. This notification
lmplies termination; and

c) Where only one or two bids are determined responsive and the
procuring entity has stated in the bidding docunrents that it shall
opt to determine the entire tender non-responsive, as per the
PPDCM.

27.The instance in ..(.,$ idoes not apply in the instant case, as there was a
':responsive bid while (c) 'is subject an express provision in the bidding
documents. The Authority can only exercise this option if it includes it
in the bidding documents.

Way forward

ln answer to question l, going by the minimum number of bids
indlcated [n the PPDCM and a.ssuming that the Authority had
lncluded that option in the tender docurnents, the Authority
ought to have exercised the option to deternrine the entire
tender unresponsive after the technical evaluation, as only one
firm emerged responsive.

Since the Authority proceeded to evaluate a sole financial bid,
then the Authority rightfully opted to exercise the second option
indicated in the PPDCM. That is to award the tender to the
responsive bidder. Therefore, it is our view that the bidding

1
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process produced an accePtable minirnum nLrmber of technical

and iinancial proposals.

ll. The second issue a5 to whether the bidders offered to provide
finance, it is our view that the bidders were not required to
provide finance, instead they only had to proPose a financier(s)

and we are informed that the responsive bidder gave tv;o letters

of intent/interest to finance the project from China

Development Bank and Exim Bank of China.

ilt Thirdly, as regards the directive to terminate the procurernent
proceedings and re-tender, the only possibility of terminating
the instant procurement proceedings is under Section 36 of the

Act. However, clause 3.27.-? of the request for proposals restricts

the Authority's right to annul the tendering process to "uny time
prior to award of contract."

Thus, by seeking to terminate the procurement process after
notificat'ion iand acceptance of award of contract, the Authority
will not only be contravening the provisiorts of clause 3.27.3 of
the request for proposals but also acting in bad faith; thereby
undermining the integrity and fairness of the procurement

ProcesS.

Yours

CITHU IGAI,
TT EY C EN ERAL

8
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v,,,r,i,v. I.r'n t,;;; f iru I tS . r. O. l..C

KAA/ES/HQ/522/C

14rH FEBRUARY, zof 2

Hon. Prof. Githu Ir/uigai, EGH, FClArb, l\Ip
Attorney Genera I

State Law Office
Attorney General Chambers
4th Floor
NAIROBI

ll: .

ti <' ,i,

Dea r ke,

RE: DEVELOPMEruT oF GREENFIEI-D TERffiINAL AT
"r(}nif,O KENYATT'A INTERNATIONAL AIRPORT

Kenya Airports Authority plans to design and contract a new GreenfieldTerminal which is one of the key vision zo3o fragship projects. Theobjective oi' the project is to increase passenger handling capacity andenhance aviation security and safety for Jomo Kenyatta lnternationalAirport.

Bids were invited through an open tender in June zo1L ln the tender,bidders were required to submit a technical and financial proposal. Theywere also required to submit a financing proposar of financiers which KAAwould engage separately to the contract.

After a five month submission period, five bids were submitted. Two(2)bidders failed at preliminary stage, three(3) bidders were subjected totechnical evaluation and oniy one attained the pass mark to proceed to
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financial bid openinE. After cornpletion oI eira]uation, an etwzttd ',r,,a:; n-rade

to Pascall & Watson Architects of UK and Anhr-ri Construction Engtineerrng

Group of China (ACEG) in accordance lvith the Procurement & Drsposal

Act and Regulations. The award was communicated to t[-re wtnner in

December, 2A11.

Thereafter, we have received a letter dated 1Orh January, 2012 from

Permanent Secretary, IVinistry of Transport which indicates that we cancel

the award and repeat the Process.

ln view of that we had issued an award letter to the winnrng bidder, please

advice the Authority as to how to proceed. Attached are the relevant

documentations.

Yours

ENG. S. rJI. GICHUKI

IWANAGING DIRECTOR

Encls

I +'
t
i--"*,-
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3. -Payms71y of diuidends l;y KA,i to Treasury
lvlanagement requested to make proposal on how muc
be paid to Treasury by \ /ay of dividenci

Matter of the Corporation Secretary

It is necessary that the matter be finalized soon. Audit
to meet rn a week and thereafter make recomrnenda
disciplinary committee

A1

Product Improvement
Management requested to provide update

''- iThere being 66 further business the Me€ting closerl at 2.45pm- ;

CONFIRMIID AS A TRUE RECORD OF THE PROCEEDIN
BOARD

TIN N. W
C}IATRMAN

DATE: l\) tl

5

JOY I.I-YAGA
AG.CORPORATION
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REF: JV.ACEG&CATIC /KAA/F.SitKtA/658/DI3 '191h/December 2011

The General Manager

Procurement and Logistics

Kenya Airports Authority
P.O. Box I 9001-00501

Nairobi, Kenya

Dear Sir

/ I.,! :RE:DESIGN/BUILD TENDER FOR CONSTRUCTION OF THE GREEN

rj

I ,. FIELD PASSENGER TERi\4INAL COMPLEX AND ASSOCIATED

WORKS AT THE JOMO KENYATTA INTER NATIONAL AIRPORT

.SUB: LETTER OF ACCEPTANCE

Refer to your letter with KAA/ES/.IKlAl658/DB. dated on i 6'r' December 2U 1 ,

We, Anhui Construction Engir-ieering Group Co. Ltd (ACEG) In Joint Venture with

, China National Aero-Technology Intemational Engineering Corporation (CATIC).

hereby accept our tender for Design/Build f,or Construction of the Greenfield

.Passenger Terminal Comp)ex and Associated Works at Jomo Kenyana International
.Airport.at,a sum of USD 653,782,874.57 (inclusive of 10%o Contingencies for the

i ri,orks, 5o/ofor employer's supervision consultant and all taxes).

We will rnake arrangements with our proposed financiers for commencement of

negotiations with the Authority.

Please find attached the Signed Letter, thank yolr.

Yours Faithfully,

b)lz/vv a

Huang Hong You

On behaif of.

Anhui Construction Engineering Group Co. Ltd (ACEG)

In Joint Venture with
China National Aero-Techn ology Interna tional Engineerin g Corporation

(cATIC)

;./l'. i,/r'i I(l irl.,\7-,\,|.J,,. lS lJt.rtll:lr) l...isr!rrl Srrect, Olr.to1,.rrrg i)rst;ict. Bciiinq l{)()lt)) 1) l{ (llrir:,r

l;.rr.(S{,. I[)) S.J9;-p]i? I-e l: 1Sr,-1t)) \-.ls()!)i)71

)i-n:.ul h.l-1r I=ll-{,glr,,tr11.1i!s11nr .:iiV-l.Lr.::,1,:i:.fhr-r:.1.c:-Il1):!l!
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RE F: KAA/ES/J K|AJ65B/D B

BrH FEBRUARY, 20'12

Dr. Cyrus Njiru, PhD, CBS
Permanent Secretary
Ministry of Transporl
P.O. Box 52692 - 00200
NAIROBI

Dea r

RE: DEVELOPMENT OF GREENFIELD TERMINAL AT JKIA

Reference is made to your letter Ref: IVorlATlz4lz vol. v/81 of 1Oth

January, 2012 on the above subject.

Having consulted on this matter, KAA would like to clarify some of the
issues raised in your letter as follows:

Five (5) bidders were evaluated, two (2) of which were knocked off after
prelinrinary evaluation. The other three (3) vrere subjected to technical
evaluation, of which two (2) did not attain pass mark to advance to

financial bid opening. As:per the procurement law, the most responsive

bidder in technical evaluation who attained the required pa5s mark was
subjected to financial evaluation.

1
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The bid was then adjudicated and awarded by the Tender Conrmittee in

accordance vvith the prevailing layy. All bidders were prompily and

appropriately informed of the outcome. ln absence of any appeal from

any bidder, we have proceeded to negotiate financing so that works can

commence on time. KAA is committed to start construction works by

August, 2012.

The tender documents did not require the bidder to have capability to

finance the project by themselves as stated tn the above letter. This

tender was evaluated as a Design & Build basis. The requirement was

for the bidders to source for a financier with whom the Authorlty would

negotiate and sign a financing agreement.

Currently, KAA is negotiating frnancing with the financiers, namely China

Development Bank and china Exim Bank, who had been proposed by

the successful bidder. Upon conclusion of the negotiations, KAA will

sign an agreement with the financier who offers the best terms.

A leading Aviation consultant has already been procured by KAA

through an open tender to review designs and supervise the consiruction

works. ln addition, KAA has set up a Projects lt/anagement Unit and

recruited key professional staff to manage JKIA improvement project.

3
E
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ln view of the above therefore, we are satisfied with the response to the
tender for the above works, the evaruation and adjudication as carried
out.

Yours

(

ENG. S. M, GICHUKI
ANAGIN GDI RECTO

CC: Hon. Martin Nyaga Wambora
Chairman, Board of Directors

o

Mr, Francis T. Kimemia, CBS
Ag' Permanent secretary, secretary to the cabinet andHead of Public Service
Office of the president
NAI ROBI

3
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Mcinaging Dii'ector'
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Decr
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Thonh you for the briefing thot you provided this morning when yoLr
visiteo'the undersigned in tl-re presence of the Choirnron, Kenyc Airpoi-t:
Authoriiy. ln the briefing you stoted thct in June 2011, obout one
hundred ond twent.y-fi2-o-)-*oocuments vJere sold by HAA orrd thot only
five (5) bidders submitteci bid; b5, t'lre tiile bids were closed in
r\-+r.-- "":":
ffo=udmber,2011. Vou olso inforrned this oijice thot the bosis of tendering
wGS design, finonce ond coest-r_uction.

ln oddition, you infornred this
not submit corn lete d e
f. . Itinonciol oird T EC nicol Proposol eoch. These two (2) f irirrs were
therefore disquolified fronr the outset. Vou stoted thot of the i-enroining
three (s) firnrs, two (2) firrns foi ed the tec ol prop.olol stoEe H gnce
only one (1) firm hod its technicol ql q: being occeptoble to Kenvc:
Airports A uth oTirv-,(KAA).

1 e Ie9ron'rr"il i,:r L F{ i', t O!f " Nlcri robi
-f 

e I e phone :2 72 92..r{), -14 4Zn2
E - rrroil:ps@trcl'1 pori. go.he

I

off ice thot two (z) of the five (5) f irms did
nts, os they subrnitied only one (i) port of

rp

ts meons
f inonciol proposol onclysed,. hol,{ing hod its Technicol proposol coirsidereci
occeptoble -bv KAA. Vou furtlrer stoted thot even this one f irrn ciid-not
ho"vg 5opobiii!y_ tg. jilglce .tf]e ploieqt by t[gi-nsQlves, os tlre5., were to
source for f inonce_ ifqnr-_fxim, Bonh snd Cfrine 1]ev-eiopment Bonh in
Chinq, ln oddition,5.,eu indicoted thot KAA rro, iJentiir into o seporcte

t h oi^" " o h 157.",r,q19 .. ijry. hod IIS

Trn tt-spot'f for Frosperit_1,
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Ke nya I.ir'1-r ;i.j F.rji:rL:rilJ

I F{TERNATI ONAI- TENDER NOTECH

Th! Klnye AirFoc Aulhorily rs p.d ol vLion 2u30 n.gship pEirct inl.ndr to cnhrnc! Itr PnsB!^gEr
ll.nd,in9 Cspacjty rnd imprcvt on lhc EfrciEncy of hub oplEtioro .t Jomo Kcnyrli. lnlln:donrl Airpod
lheugh conslrudion o( r nlw GrG.nfrEld Pe5r.^gcr 'Temin.l Compl!!

Thc ntw Prsscngar Tcminzl Compl.r ih.ll b. . n!w lchinrl buildino with lloor :rz: ol rbod 178,O00 rqu.r!
mclEs oh ,our l.v!15 conctivcd rr . hub l.mi^:l lor lff'dBnl @nhccrvitr rD, hn3ithg p:5:!ngErs. Ahong
olhEr lecjlilicr, il uill h:ve 50 ihl.mzlio^al ch.ck in pornioni; 3? -n1ad rnd I remol! Qrlrs: rs!oealcd rpEn
wiu 45 riffitl slrhdr ind [nkin9 luiw.y! {p.v.d !rci 950,000 sgu.E hctEs), .lllindJidc lnd .irsidr rcedr
rnd ell .s3oci.lcd uritdcs-

ThE X€nyr Airpodr Authonty in;lct l.ndc6 hoh cligiblc endid:lar lor frninifig, drsign. @nrhdiDtr ol lhr
lcmin.l building tnd ssrocjrt.d wori5. supply, insr.ll:tion ol Dquipmch\ !.3ting, @mhissioning .hd h.ndiDg
ovd ol lhr GracnfEld Temin:l Complcx lo lhr Authority.

Eligibl! c.ndid.lcr thrll mc.l thc lo,lowing hinimom rEqutEm.nts:

i) Shatl bc rn !hLit, l._orly incDrporil.d in lhr counlry ol domicil! or z Joint v!nlur. linking iuch .ntiti!3
lor pu.posca of cerrying oul;nd compl.tjng thr hrk in lhi: Tcndrr

:i) ShrI providr tvidencr o, h.ving ari.d out and complllcd et l.est 1(onc) no. Similat iizEd
lnlcm:tion:l Airpod prc)ccl in th. larl lcn (1 0) y! 16.

Sh:! provid. evid:ncr ol.h:viDg qnicd oul.nd compl.ted-.t-le.!knc-olh.r urb.n mire.d-us.
co6mcrcial d.velopm.nl ol . !imil.r ioor rEr in lh. larl tivc (5) yeaR.

Sh.ll prcvid. r Ensull.nl or linl up with ! im 6I @n'ultrnl5 wtro vould h:ve rilsig^ld ahd
superuiscd lhE Enshction ol :1 lc:sl on. i;mil:r sizEd lnl.malonrl Nrpo( pror.cl in th. )a!l fivE

Shrll m.Et-fiiiniuni ev?r:gE annual Eonslruclion lumov.r o, Us52oomillion or !quivalEal in
Elher cunEnci.s lor th. lDtit, or lDr th. l!.d nm Th. lumov.r !h.li br slEulrled rr totrl c.djfied
p.ymcntr rcc!iv!d tol conv:ct! i^ pr;grcrs o, corlPlelcd. *dhin hc lrll 6v! ( 5 ) yerB

Eligish undidelcr m:y obhin tunhcr inlom.lion and insp.d lh. lcndEr doohchtt et KErya 
^po^!Aulhodry Headqu.d.E. 2'noor, odrcr of lhr GcneEl Mrn.9.r (Ptudrehcnl t LogiiliB) hm 8-00.m lo

5.Oopm lool limt, Mond:y ro Fridiy Ercrpl lunEh !m! b"M.n 1.Dopm Bnd 2.00pm lnd on public holidays.

A compl.l! lendcr documcDl mry bc obl:iord by Eny inl.EstEd landcEr on submission ol ! Mif,.n
rpplielion rnd upon prymlnl ol a non-mlundablc lEr ol rjhs. 5,000.00 p.yabl! lo th! KEiyr Arpodr
Aulhority. Crndid.l!s .n .dvjs!d lhrl lh! t.. docs nol ln<Jud! po3ligc chrrgrr ,nd ir. svong,v rdvilld lo
eEng! lor dicd coll.Eijon ol th. lcndcr doam€nB.
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15

1.6
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1.9
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1.11
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iii)

iv)

I

CofirFl!l.d !tDdcE should b€ lubhifl.d EccDmpsnicd by r l!nd!. rrcurity isrurd by . r.pubbi: brnk in
[h. .mounl o, Klhr -]00,09-010-00-00 or lquivDlEnr jn h!Ely conv.djbl. ercncy lo b! Ec.iv?d on or berorc
(Wedntsdry. 11-00rm 21'Scpl.mb.r 2011). Feilur. lD providc t.nder scdrity wll lc:d to dir+ilii€tion o,

As p.rt ol th.ir l.nder rubhission th! andid:l!s--will 1ourcc ior ruit:Hc-lnencj!(r) m.lling lhr minimum
tEm! .nd onditjont srrlrC i^ S. l!.dcr doomEnL Th. proposcd Finrncj.rwillbc .;pccldd.to ne gotiat. wilh
lh. Aulhorfy !nd :nrer inlo r r'ip_ir;ri.tinShii'n-l igrccmcnl wilh th! Authorily ,or thr finencing. '

1i
I

A prFbid ontErlne will b.
con,eEne Eom Dn 1 r July 2

Pricls quotcd sh.ll b. indusiv! ol dury rnd
del! ol lh. lcnd.r!.

rnd shrll rcmsin vzlid ror 120 drys hom lh! cjos;ng

Coryl.r Building, 50 ioor
tEnpcmcnt lo .nEnd.-

Thr Tcriniel and lh! Finrncj.l
cnvclopct d.3r, m:rlcd wilh lha

BEFORE \4cdn.sd.y, '11.00.h. 21 i
2r Root ol kcrry. Airporb Aulhorit,

bidt thrll br Ei!cl.d.

rl lh. ConlErene Roon\ 5'noor. K^A

Cohplcl.d lcndcr dodmenE
prcposrl) End :! pEr'lh!
T.nd.r nvhb.r.nd nrmr ol $r
S.pt.Db.r 2011) rnd br
B.:dqu.dd Euildinq rl JXIA. !o

1.1? Th.TEdtniE,PtuposrlEnvelopEwill
HO'! Bullding in lhr
with thc

Airporo
in thr

nl ol lh. I

wish to rtt!^d rnd evalu:trd in .cErdrnEE
Fihrnrj!J PEpcj!.I lor tho3! who h.E p.sscd

thEir rEpE!.nbliEt wiro Ehoor! lo
tha Tcdrniel Prcpos.lwill b.

o, lcnd.EE or tficnd lhc opEning rl K!hy:
rdgu.ncB 8uildh9 rt JKlANrporl NAIROBI, Conlcnne R006 on 5'Floor,

ol h? pD@rinp enuty tor rny Enquiricr shitr b.:

DiEdor
Gcncrl Mrnrg!r (PDilEmcnl ind LogistiB)

Ai.porti Aulhority
P. O. Box 1 9001 - 00501
NAIN,OBI-XE}fYA
'lcl No: ?5,{ - 020 - 825100/822111/6511000/5612000
Frx No: 29 - 020 - 82207!
E-mit tt!phEn.9;ch ukigk!ny.rirpotu. ;o.t!
E-mil philtmon.chrhwrd:ekinyr:irpoe.co.k.
E-Eil. rll.^-huturiek!nyrrl.poeco.k!

Escryer lhc righl lo t@pt or rcji6 rny l.hdd withoul
or rny tEndEt

thc ltndcnr
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Fc-rllor'r'.rit-rg consulLr-itic,r-i c,F; tiri: Irletter rlith tlre i*ic,i-rorcii:rle li,iii-rii.i:r-:r- r,.,i,-l-t'':rrsporl-, lhove been,,iirecteci to r:Cvise you to prep,:rie r:r L.rriei: trr tlre
Ccbil-ret on the progt'cst Dt De,,'elo[:rlenrl bi--t-lie.- Creeirfie[,-j Terrrri,c-l t:ri
jl-(Ui, sci thcrt t[-re Hor-r, lviirristei.ij]Lr-,]/ present the sr.:rr-re to the Ci.-i[:[p6;f. i1i,_;,i

'.vill recGll thot ttre *ffice of tlie Pririle h4inister i'ecluesteLj i'or c [:riei r..,r,
trliir p;roject r.,ide Ietter Flef #Ff'Ji.l['.lFlBgl2sg cJcteci i.'tt]' I'Jor,,ei-rrb-,er, .irlrii.

lltotre f,:rther been cjir-e,.:i'ecJ to g,JrTyse-lrou that os the orltccrr-re cf ti.iei:ioa'inq procesi hos -tlgqrly- Jl-il! - prodqcg-d -,:rir occepLc;ble lr*rinirnun-i
nunrber of accept-o5i. r".i;;qgi q;d F;"r.i"J er;;;,orr thor courd b,e
conrpored ond thot sirrce none of the 6i'dders hos offered.-t,o provicr'e
f inonce, the process should be undertoheil on. the-. bo1i5 of design ondbU]d-9llv, Bidders should cornpete on the boiis of design, construction
cost cnd cornpletion time, etc, ond finonclng rhorto oni5i t. "" "Ja"aodvcntoge (perhops through supply credit), ss KAA woulu, end up
signing q sepGrqte fincncing agreemenL with o suitoble finoncier.

l'lle brief olr the process uirderlohen so for ond reconrmencjqtions for
developrnent of the Creenfield Terminol cs odvised should be presented
to this office os soon os possible to enoble the Hon. Minister to give opresentotion to the Cobinet, obtoin consensus within Covernment onthe proposed woy forword, o{ter urhich you should go oheod with
biCding on the bosis of design ono' build, Ieoving finoncinq to be
undei-tohen directly by KAA.

Pleose tohe oppropriote oction os odvised, qnd treqt Gs urgent
considei-ing the need to mqhe progress on this pro i^-r
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A REPOR EY ETHICS & ANTI.CORR.UPTION COMMISSIO!\I
PRESENTED TO PARLIAMENTAR.Y JOINT COMMITTEE ON
FITVANCE PLAIUNII{G & TR.ADE TRANSPORT P!"JBLIC WORKS
& HOUSING AND BUDGET ON WEDNESDAY 5'N SEPTEMBER
20L211.00 A.M.

The allegation

The Ethics and Anti- Corruption Commission on of 17th Janua ry 2Ol2 received an
anonymous complaint of alleged tender irregularities in the award of tender
number KAA-ES/IKIA/658-DT (Construction of Green Field Terminal) worth US
Dollars 500 million as advertised in the daily newspapers on the 22nd June 2011.

It was further alleged that there was a conspiracy involving the KAA Managing
Director and the Permanent Secretary Ministry of Finance to award the tender to
Larson Toubro Company at US Dollars 640 million despite other companies
quoting within the budgeted range. The allegation was that Larson Toubro
Company was to give the excess US Dollars 140 million as a kick back to the
KAA MD and the PS, the conduit for the brlbe was a broker by the name the
name of Mohan, a frequent visitor to the office of the PS and the MD.

The Inquirv

The Commission requested and was given by KAA the following documents on
20th Janua ry 2012:

i. Advertised notice date
ii. Memo approving commencement of procurement process dated 21d lune

20t7.
iii. Evaluation Report (technical and financial)
iv. Copy of opening register
v. The minutes of opening of the tender, tender No: KAA/ES/IKIA/658i BD
vi, Letter of acceptance
vii, Minutes of pre-bid meeting opening the tender.
viii.Notiflcation of award
ix. International tender notice.

Findinqs

After scrutiny and analysis of the documents it was revealed that:

i. The tender was opene d !7Lh November 201 1.

ii. After evaluation Anhui Construction Engineering Group Co.Ltd (ACEG) in loint
Venture with China Aero-Technology international Engineering Corporation

1



(CATIC), Address 23002,325 Wuhu Road, Baohe District, and Hefel City China
were awarded the tender.

iii. A notification of award was issued on 16th December 2077 and the
negotiations were to begin after 14 days.

iv. The Company accepted the award on 19th December 2011.

Larson Toubro Company the company alleged to have been associated with
the KAA MD and the PS Finance was eliminated at the technical evaluation stage.

Correspondences

1. MD KAA to EACC

On 20th January 2OI2 our team of investigators visited the airpofts authority to
inquire on the tender documents which were delivered and a receipt memo
(marked XL) signed by the collecting investigating officer.
SLrbsequent to this visit the Managing Director of Kenya Airports Authority
corresponcled to the Commission on 26th January 2Ot2 vide letter Ref.

KAA/0U1C12012(marked X2) for clariflcation on the inquiry'

2. EACC to MD KAA

On 31't January 2Ot2 the Commlssion in a letter Ref. EACC.6 ll!3l]})
(marked X3) to the Airports Authority Managing Director requested various
copies of documents relating to the tender to facilitate in the inquiry of the
alleged irregularlties.

3. EACC to MD KAA

On 15th Februrary }OLZ the Commission in a letter Ref. EACC.6/LL/31
(12) (marked X4) to the Airports Authority Managing Director inforn'led
him of the collection of copies of the tender documents and progress of
the preliminary investigation indicating that this did not bar the
procuring entity from proceeding with the tender process with
adherence to maximum inteErity.

M.K.B R.E

FOR: SECRETARY/CHIEF EXECUTIVE OFFICER
JMihm

2



,Aplperitiix

Documents

X1 Memo dated 20th January'2072 on inventory of documents collected by EACC

X2 Letter seeking clarification from MD KAA to EACC

X3 Letter from EACC requesting documents

X4 Letter from EACC to MD KAA on progress of investigations

1
)



Kenya Al r"pot'ts AuthionltY

i'l r: zr d tJ j:'i cr:, Aii-po rt N r',i'ih l:ir-r;:,,1

P.C. tlox i9001 - 005Ci lriaii-or:i. Klt'l',ia
Te:i: t-254 - 020 - 8?-2111 / 661 1000 / '4i1i61200

lax -254 - 020 - 822078,827'301
Email : info@kenyaairporls. co.ke

!
ll
lll

Handed over bY...

Margaret MuraYa

For: KenYa AirPorts AuthorifY

www.l<enyaaii-po

il;. .rt i+ "' 1i''

rts.co.ke ,:.-
.- - _r r..{,n,iil,-,..'.:.1-.-.

,,3a7*':fo

;Y

20'h JanuarY 2012

The follolving copies of documents/letters have been handed over to the investtgatlve o tficer

from KACC

1 . ,A.dvertised notice aate'u'/' 
- - -^ r^+^.r 11 tAt. /'

?, }vfqrno approving Colllmellcement of procuremetrt process dated ?1161201:l l/

3. Evaluation Report (technical and financial) vz

4. CoPY of oPening register \'/
5.Theminutesofop"ningoJt}retender,TenderNo:KAA/ES/JKIA/658/BD
6. Notification of award /
1 . Letter of accePtance '-/ /
8. Intemational tender not'"" -'/

Received bY

Joseph O. Gillo

For: Kenya Anti Corruption Commission

? 5 JAr{ ?OI?

RECEiVED

COIIB

o
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Head Orfice, z\r orih Floa-i

KAA/oUlC lzorz

hlr- Peter Mwongi
Deputy Heod of lnvestigotions ond
Asret Recovery
The Ethics ond Anti-Corruption Commission
lntegrity Centre '':il i

P.O. Box 19001 -00 ai , Kenya
Tel. +254 - 020 - 82211 1000 i 200

304
Email: info@keny aa rls
wwrru.kenyaairports ke

26th Jonuo ry,2012

L,

;t,

Kenya A.!r;

fut/ ilL^wf

-u" ti./ Fax: +254 - 020 B2ZAI
k

t!., l:-i !.'i:.)
t.:i', ! '\

'i i

ILLI

',
I

?flt?i ll I1

iJ t'rS r-r- 1Lt ,...k

g rct L l,i l'iltio2
K-.'= f'"

:i \ r \1"i''
Deor

RE: GREENFIELD PRO,ECT TENDER DOCUMENT,

I hove been informed by my officers from Procurement deportment thot on 2oth
Jonuory, 2ol2 two officers from The Ethics ond Anti-Corruption Commission
tooh owoy copies of tender documents ond evoluotion reports for the obove
nomed project.

Further. they informed them thot they wont to conduct investigotions on the
obove tender.

While we welcome investigotions, if ony, on obove tender or qny other oreos
thot you moy wish to, it is not cleor whether the due process wos followed. I om
not sure whether the olleged investigotors were from your orgonisotion.
Procedurolly, the officers should hove brought to me o letter of introdut-i6-n--And-
inform me, os expected, thot they ore conducting investigotion on motters
concerning Kenyq Airports Authority.

I orn writing therefore to seeh your odvise on whether there ore oreo5 we con
qssist in the investigotion, if indeed you are conducting ony, ond clorificotion on
whether the two officers, led by o Mr. loseph O. Gillo (lD ztssaoso) ore from
your orgonizotion.

(-

Vours

ENG. 
'.M.GICHUKIMANAGING DIRECTOR

)

I
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ETF{ ICS AND AhTTI-CORRUPTIOB{ COMMISSIOFd
TNTEGRTTYCENTRE (ValleyRd /Mrlmanr Rd.Junction) P.O Box61130-00200,NAlROBl.Kenya

rEL.. 254 (O2O) 2717318t 310722. MOBILE 0129 888881/2t3

Fax.254(o2o)271g757EmaileaCc@lntegrltygokeWebsllewwweaccgoke

When replying Please quote

EACC6/1 l/3/(10) 3l'' January 2017

The Managing Director
Kenya Airports Authority
P O Box 19001 - 00501
NAIRO I

RE: GREENFIELD PR.O.TECT TEB{DER' DOCUMEF{TS

Following a complaint received by the Ethics and Anti Corruption

Commission regarding an alleged tender irregularity for the

construction of Green Field Terminal . at the Jomo Kenyatta

International Airport, [he Cornmission authorised verif]cation of the

allegation through an inquiry by our Investigating ofFicers Mr. Joseph

O.Gilo and Stephen Ndeti.

To facilitate the enquiry, the investigating officers reques[ed and

received the following copies of documents:

1. International tender notice for tender No.Xm/ES/IKIA/658/BD

2. Technical and financial evaluation report dated l4th Dec.20l i.

3. Invitation to Tender Advertisement dated 22nd June 201i.

4. Copy of tender opening register dated 9th Dec'2011

5. Memo approving Commencement of procurement proCeSS dated

21161201t.

Ott tlie fronthtzc ]gahut Corrupttott
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Letter of acceptance

Minutes of pre-bid meeting opening the tender, tender

* o. t<RR/E S/l KIA/6 5 B/ BD

Notification of award.

Minutes for Tender opening held on 17!h November 20i1 with

We thank you and your organization for the continued cooperation

and we will revert back upon analysis of [he information availed to

the investigating offi cers.

B

9

attached names of bidder's representatives

J.K. Mue
S chi ecuti ffic
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tE T Ehl tr C S, A fr-d tBi,,:r fi'# T fi - G #, R R U P T I O tN{ 6 @, $tlfi F,.ff E S S il,D
iilTL--l:.Elf r1 i--F-t\ii'iq!. lValleyRd ilVilrrrani Rd Junclrorr) P O Box 61130.0020i), ITJAIROBI, t(errya

TEL 25a r020) 2i 173181 3107?2, MOBILE 0729 888881t2t:\
Fax.254 (020) 27 igl757 Ernarl .l;cci;)i;ri3qirir, ,-,;c' l:e Websile wv1^! €acc iro lir:

\ /herr replyine please rlriole:

rEACC.6,/ nn/3i (12) LSth Fehnuary 20t2

The lt{anaging Director
Kenya /{i rports Authorrty
P O Box 1900i - 00501
.NA,nRAen

,1 6 FEtl 2012

ts.E: TEINDER FCIR. C.OT{STR"UCTION OF GR.EEN FNELD T'ER.MNNAL AT JCIMCI
K E ftI VAT]'A N IUTE R.N,ATNOru A L IE,N R PORI.T (JKnA,)

\
n

.-:).'

Refer to our e3rlier letier ref

abcve subject.

EACC6/1il3l(lC) dated 31't January ZO12 on the

Folioi.riiric; a tonlljiaiat c,f ailege,J tenier rrreqularities in the auuarci of teno'er I\umber
F.AA-E5,iiK\Al6ie- i-rT acii,ertised rn the Dari',2 I'jel^,rspapers on 22"d jurte 2C11, the
Cominission collected ccpies of specified tender cjocuments from your offices and
t.rndertool< a pi'eliminary investigaiicn to verify the veracily of the aliegations.

The preliminary irrv'estigation has noi retui-ned any findings [o warrant delay irr

irnplemerrtatiort of the project, You rnay proceed with the project as planned and
ensure maximum iniegrity during the implemenlatiorr phases.

we thank you and your organizalron for the continued coopera[ion

-r. fl{. Ms,re

T'ARYi CFftrEF FXEC[.I TIVE OFFTCER

.J

AG. SECRE



Kenya Ai r"perts Autlrsritv

iierrC 0[rice, Airpoit Norih !Rc,::c1

I).[). Br:x 191]01 - 00501 Nairobi, Ken.,za
't'€)'. it54 - 020 - 8221i1 I 6611000 / 6601200
['ax: t 254 - 020 - 8'22078, 827304
Email : irrfo@kenyaairports.co. ke
wwv,r. ke n yaa irports. co. ke

GREENFIELD TERMINAI PITOIECT AT JKIA

ANNEX OF COPIES OF DOCI.IMENTS SUBMITTED BY KEIryA
AIRPORTS AUTHORITY BOARD OF DIRECTORS SCIIEDIILE TO

PARLIAMENTARY TRANSP ORT /FINANC E / B{ID GET
coMMrrrEES oN 3orrr AUGUST,2012.

1. Board's Oversight role citings

2. PROJECT BUDGET

3

USD 500 Million approved by the Board at the time of KAA's Master
Plan. Approval see Annex 1: 2010/2011.

146 November 2011: Prime Minister's letter.

15'h December 2011: Tender Award for USD 653,782,814.57

4. 16'h December 2Ot1: ' Notification of Award

5 19'h December 2011 Acceptance of Awardby Anhui Construction
Engineering Group Company Limited (ACtrG)
in joint venture with China Aero-Technology
International Engineering Corporation
(cATrc).

Permanent Secretary, Ministry of Transport's
lelter.

Terms and Condition of the loan by China
Development Bank to KAA.

Permanent Secretary, Ministry of Transport's
ietter. '

6. 10e January 2017:

'::'

1 1'h Janu ary 20127

8. 106 Febru ary 2012:



9. 21" February 2012. Board Resolution for annulling the process

10. 22"dFebruary 2012. Attorney General's Legal Opinion

1 1. 22"d May 2012 KAA Board's Resolution for annulment of
procurement process.

t2. 27'h Jnly 2012 KAA's Tender Comminee recommended
termination of the Tender.

13. 3 1" July 2012 Memo by the Managing Director KAA
interfering with the decision of thg KAA Tender
Committee.



& ^,t , c-u-'ir*r Q-t'' C-il''t'
A,--*-o 4. '. {t^"-

6.

AccountabilitY
15. (1) A Board shall be responsible for the proper lnanagement of the affairs of a state

corporation and shall be accountoltrlo, the moneys, the financial business and the management

ofa state corPoration.

@lnexerciseofitsdutyundersection8,andsubjecttoany
directions of 

" 
gen"r"l nature which may be given by the Minister the Board may-

(f) give directions to the manoging director'

I0. Lo-wers of the Board: ln exercise of its duty under section 8' and subiect to any

directions or 
" 
g;;;l n",ure which may be given by the Minister the Board may-

determine the provisions to be made for capital and recurrent exPenditure,

reserves and dividends during each financial year;

approve any minor alterations tn salaries' wages or other terms and conditions

of service of emPloYers;

;p-pror" any individuol copital work for the purpose of the Authority, not

included within the progromme of worl<s approved. by the Minister, of

which the estim oted coit does not exceed ten million shillings or such

other sum os the Minist er, from time to time' by order determine"

consider legislative proposals and recomrriend their enactment to the Minister;

approve any alteration in the establishment of the Authority involving a maior

re-organisationorasubstantialreductioninthenumberofemployee;and
give directions to the managing director'

(")

(b)

(r)

(d)
(")

(0

I l. Power of the Minister: The Minister may-

(")

(b)

(.)

give directions of o generol nature to the Boord relating to the operation

Z1rn" undertokings of the Authority;

approve any alt"rations in the tariffs, rates and other charges made for the

services provided by the Authorit'/; , , , i:-:^-^ ^c ^^-,,.
aPProVe alteration in salaries, waSes or other terms and conditions of service

of emploYees;

LlPage



(d)

(")

8. General duties of the Board
( l) lt shall be the duty of the Board to -

in consultation with the Minister respansible for finonce, approve, ony
individuol copitol work for purposes of the Authority which the estimoted
cost exceeds ten million shillings; ond
give directions to the Board concerning any matter involving an atreement with
or the interest of any other countr/ or territory.

(.)

(b)

(.)

provide by means of undertakings of the Authority, a co-ordinated system of
aerodromes and facilities relating thereto;
administer, control and manage aerodromes and any other property vested in it
under this Acu
provide, develop and maintain such services and facilities as are in it's opinion
necessary for the efficient operation of aircraft, excluding air Navigational aids

other than visual aids to navigation except with the consent of the Minister;
provide rescue and fire fighting equipment and services at aerodromes; and
approve the establishment of private airstrips and control the operations
thereof.

(d)
(")

(2) ln the per{ormance of its functions under subsection (l ), the Board may-

(r) construct, alter or maintain buildings at aerodromes or elsewhere;
(b) value land and property for the purposes of the Authority;
(.) purchase land or buildings;
(d) grant on such terms and conditions as the Authority deems fit, Authority to

carrf on any trade or business at aerodromes, and

(") carry on such activities as appear to it dangerous, necessary or desirable for or
in connection with the exercise and per{ormance of its functions.

(3) The performance of the duties referred to in subsection (l ) shall include a general
duty to ensure-

(r) that the fullest development consistent with the ecohomy of the undertaking of
the Authority is attained.

(b) that the undercakings of the Authority are operated efficiently, economically and
with regard to safety.

(c) That the Authority provides all reasonable facilities other than visual aids ro -----
for the handling and operation of aircraft and their passengers and

(d) that no particular person or body is given undue preference or subjected to any
undue advantage.

2lPage
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HAS 2011-201s
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cost timates or Greenfield termin

NEW GREEN FIELD TERMINAL cosT (usD)

Commercial Apron 125,756,985.00

axiways, Connector Taxiways, and
Taxiway Shoulders

T

10,936,845.50

GSE Areas 2,593,800.00

Bus Parking Areas 1,396,000.00

Terminal Building 265,594,500.00

Vehicular Parking Areas 4,023,360.00

1,126,125.00

Airport Access Road 1,446,984.00

Power S ub-Station Building 36,000.00

Water Tanks 100,000.00

SUB.TOTAL 1 413,000,599.50

neering Services (10%)Engi 41,300,059.95

SUB.TOTAL 2 454,300,659.45

Contingen cy (10%) 45,430,065.95

GRAND TOTAL 499,730,725.40
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Please urg
the undc.rs i

Yours

en tiy prepare a b.ef on the status of the said prociirement process to i:eled by Friday .igr;, 
l.loireTnber, 2011.

I
I
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DR. I'/iOI-IAIVIED ISAHAKIA, CB.S
PERMAIVEN T SECRETARY

Amb. Francis K. Muthaura, EGH,
Pernranent Secretary, Secret-, i, the CabinetHsad cf public Service
Oflice of the presioent
NJAIR O B I.

Mr. Joseph Kinyua, CBS
Permanent Secretary

^?tr,:? 
of the Deputy prime Minister and

rvun rstn/ of Finance/ -i-rsas 
ury

NAIROBI

U.L

Eng. Stephen Gichuki
Managing Director

[?lt, Airporis Aurhor.iry
NAIROBI
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Hr:ad Office, ,(i,po,t Norih Road
P.O. Box 19001 - 00501 Nairobi, Ken,za
Tel:254 - 0ZO - 822111 / 66trooo )-a'dtzoooFax:254 - 020 - BZ207B,827304 

.

E-mail : info@kenyaaii-ports.cc.ke
m,yv'r. ke n yaa i rports. co, ke

'o

Ken utho

NOTIFICATION OF AWARD

KAAJES/JKIAJ65B/DB

16th Decern ber, 2011

Anhui Construction Engineering Group Co. Ltd, (ACEG)
ln Joint Venture with china Aero-Technorogy rnternationar
Engineering Corporation (CATiC)
Address 230002
325 Wuhu Road,
Baohe District, Hefei City,
CHINA

Dcar Sir/iVladam

RE: DESIGN/BUiLD TENDER FCR CONSTRUCTION OF THE GREENFIELD PASSENGERTE RMINAL.C OMPLEX AND ASS OC IATE D WORKS
AT THE JOMO KENYATTA INTERNATIONAL AIRPORT

KAAJES/JKIA/658/DB

This is-to notify you that yoLlr tender for Design/Builcl for Construction of theGreenfield Passenger Terminal Complex and"Associated Works at the JornoKenyatta international Airport at a sum of US$ 6s3,zBZ,B14.s; [;;1;r,;; ;;107o contingencies for the works , 5o/o for employer's supervision consuitantand all taxes) has been accepted

By copy of this letter you are-required-ta.mbke arrangements with yourproposed financier(s) for commenc!.pen't"'of negotiationi direcly with theAuthority which shail not be earfierlthln iourteen (14) days from the date ofthis letter 
'I':'iirfi"'-: j:'

The contract shall be signed by the parties after 9g9_cgssful negotiations andsigning of a loan a'gteemunt with the financierS- and submr:ssion qf theperformance guarantee. - 
-

Yours faithfully,

ENG. S. M. GICHUKi

I

MAN AGIN GDIRECTOR



Please stgrt and rcLilii-r l] c-cr)y'of ihis letter to srgnify your acceptance of thrs award

irlarrr e of Authorized f(epresentative H ouY

Designation Cn U ACt ! cAttc
_4,rhSign

Date
rO
U

rk 
Dnrn,,,bnr, )o rl

2



tu-'{\'^
"*{

L

F-*
-i. 't-\+itr

FT

:

H

I

H

H

F

H

.I
.A H& FJffiIffi ArE

U{"' q

--Jlitt\
t,

)
CAT'C China National Aero_Technology ln :i tion a I Engiaeering Corpc ration

1 th /Decem ber 2O11

i .Y j,,,1;- 
_.*r'<'o//

ter-n
REF: /v.A CEG&CATTC /KAA /ES / JK]A / 6sB / DB

The Generaj Manager
Procuiement and l,ogistics
Kenya Airports Authority
P.O. Box 19001-00501
Nairobi, Kenya

Dear Sir:

R-E: ERFOR C UCT]ON OF \.}
l !YO A JO o T

TI o T
SUB: L CF ACCE CE

to your ,etter with KAA/E'/J KrN65g/DB, dated on r 6m December zorl;
v/e' Alhui constr-uction Engineering Gro,rp co. Ltd (ACEG) In Joint venture withchina Nationar Aero-Technology Irrr"*ationar Engineering corporation (CATic),hereby accept our tender ro, 

"b.rigr^uird 
for 6orr.t*.tio., of the GreenfierdPassenge, Terminal complex and Associated works at Jorno Kenyatta InternatjonaiAirport at a sum of usD 65z,laz,iiq.s, i*r"r,r" ,irr* Contingencies for the

'works' 
50/o for empl0yer', ,,rp"*irion consultant and alr tares).

we wit] make arrangements with our proposed financiers for iommencement ofnegotiations with the Authorif.

Please find attached the Sigaed Lefter, thank you.

Yours Fajth.firlly,

=b-r<
Hr-iang Hong you
On beha.lf of.

#*::d:il"#Ifagineering Group co' Ltd (ACEG)

China National A
(cATIc). .tto-TechnologyrnternationalEngineeringCorporation

5/F. C-ATIC PLAZA,No. 18.8eru*-: (56,10) S4970jJ7
E-nrail: hhy12i4@.hotnrail.con.r

iChen Eustern Srreet, Ch .or"ls 
Py^y,:l Beijing 100101 p.R. Chjnr

criczhengfg.lvahorr.com.cn r el: (36-10) s4s09072
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H#EFdE$Tffig GF Effi,EE€$ trffi ffiE

GFFE€E SF EHE PEMF#E.F5EHT $E€REFARY
Telegroms"TRAF{t COEi,, Noirobi
Tele phon e:272920 O, 3 4 4Z_Bz
E-moil:ps@tronsport.go.he

F# e E/& T I 2,4 { E, SG E" 
" 
W/a g

Emg" Stetrften GEefreE&E

Monoging Director
Kenyc Airports Authority
B€AERC E

Deor

TRAN5COM HOU5E
NGONC ROAD
P.O. BOX s26e2-oozoo
HAIROEi, HETdYA
. ^th ,ru Jqnuqry,2C-12

,I

EEgEE"GtrffiEHE Gtr GREEE€FEEE.B Etrffih#EH &L &,T EHEA

Thonh you for the briefing thot you provided this morning when youvisited the undersigned in the presence of tlre choirmqn, K;;y;',{irport,Authority. In the briefing you stoted thot in June 2011, obout onehundred qnd twenty (rzo) documents were sold by KAA ond thot onlyfive (5) bidders submitted bids by the time tia, were closed inNovember,2011. vou qlso iniormed this office thqt the bosis of tenderingwqs design, finqnce ond construction.

In oddition, you informed this office thot two (z) of the five (s) firms didnot submit complete documents, os they submitted only one ir) port offinqnciol qnd Technicol Proposol 
"o.h. These two (2) iirms uJeretherefore disquolified from the outset. vou stcrted thqt of the remoiningthree (:) firms, two (2) firms foiled the technicol proposol stoge. Henceonly one (i) firm hqd its technicol proposql qs being occeptoble to KenyoAirports Authority (KAA). This rneons thqt, only one firm had itsfinonciol proposol onolysed, hqving hod its Technicol proposql consideredocceptoble by HAA. Vou further stoted thot even this one firm did nothqve copobility to finonce the project by themselv€s, es they were tosource for finqnce from Exim Bqnh qnd chins Development Bqnh inchinq' [n oddition, you indicoted thot KAA wos to enter into cr seporote

Tr att sp o rt fo r P r o sp er i4,



finqncinE Agreement ,,vith q suitoble firroncioI irrstitution, to firrcirLe the

Project.

Following consultqtion on this mqtter with the Honoroble Minister for

Tronsport, I hqve been directed to odvise you to prepore o brief to the

Cobinet on the progress of Development of the Greenfield Terrninol ot

IKIA so thot the Hon. Minister moy present the sqme to the Cobinet. Vou

will recqll thot the office of the Prime Minister requested for Q brief on

this project viisi"it", Ref.oPMl.lNF/89 lzsg doted 14th November, 2011.

I hove further been directed to odvise you thot qs the outcome of the

bidding process hqs cleorly not produced on occeptoble minimum

number of occeptoble Technicql ond Finqnciol Proposols thot could be

compored qnd thot since none of the bidders hos offered to provide

finonce, the process should be undertqhen on the bosis of design ond

build only. Bidders should compete on the bosis of design, construction

cost ond completion time, efc, qnd finoncing should only be on qdded

odvontoge (perhops through supply credit), os KAA would end up

signing q sepqrqte finoncing ogreement with o suitoble finoncier'

The brief on the process undeftqhen so for ond recommendotions for

development of the Greenfield rerminol os odvised should be presented

to this office qs soon os possible to enoble the Hon. Minister to give o

presentotion to the cobinet, obtoin consensus within Government on

the proposed woy forwqrd, qfter which you should go oheod with

bidding on the bcrsis of design ond build, leqving finoncing to be

undertqhen directlY bY KAA-

Pleose tohe oppropriote oction os odvised, qnd treqt os urgent

considering the need to mqhe proEress on this Project.

Vours I

((

t:,i
'c'

Fr-VE !
E!TY iErss, Ph*F €Bg

F E HB#E.E{ EFE T 6 E€ RETAREF

Copy to: E{ept. HesEEn H. t#eEmfuere

Choirmqn
KenYo AirPorts AuthoritY
FEAEHEEE

.....-Trattsnorl for Prosperiry " " "



Pr;r.,.: ie a;;d cor:ilcjerriial
l1 -lanu;r;), 2C.12

i9-iiff:-*iitrd,-6F*+il

China Developrnenl Bank

=-:*Ii

firlrttl ? Teq_trr!.r.

' : . :1s.ss*g1og!1g.90 r=RR4 L.AN FAC,Lrrri FoR KENyA.Ainpoar nwHoF.iry : . :. .....r...:......,....i:. ..:.1.. ...:.....:.. ...;:.. ... .. .--'.'..-..... :... :

.to 
anange oir fiiancb thd Facility' rhe prbtision of the Facititvrs suorect to oue;'oi6g";"lu' i) rnnor)" '' cred{ coaqiaeb ippraisar, tie' taws'oi) th'e peopre,s ir;rti; : ' ' '

1,,"*y!i,ii.1t*,[a*l:*;q,ii1iei:"r;;,;#;;T;! 
jZr],:"u!il,::::;;:,'?,;,"",:;

*"o.1^rr:! bierii in'fhe iote opin:ion olthe Lender, n,o ,iiertat 
"*;nir'.nr;n:;r" ;;,;:;;;;;" 

:
condifion (financiair or otherwise), opierations perfoirmance, propefties.orrro"orj; ,, i"-;rio*;"rt,
its'afririates, (ii) the conmeraiat nan*, nrn'"yrai"rtio,n,'nr;rr,.," 

", capitar mtarkets genenry thatvioutd'materiatty impa:ir the.FadTity or (iu). the socio-politica, u;, u"onoric situation of the Republic ofKenya that coutd .adversely' afiecl the suicess ful compietion of lhis b-ansa ction. The Lender is entitledIo revise the financing terms, security struiture and other'provision of *1,, ,u*,,,rir')*"rjr*" ,,r,the narket conditions.

t*

INDICATru E TERMS aruo conrbmorus

P.ARTI=S

Facility

Term Loan Facilily

Up to USSS46,o0O,OO0

2C years

G>4:4r;1,,rU izF l//rt /ury

Borrowec

Guarantoi:

Lendec

Exi:ort Credit Agency:

EPC Contractor:

Obligors:

Faciiity:

Amount

Terror of the Facility:

Purpase: .' ,-1.

Kenya Airports Authority (KAA)

The government of the R.epublic of Kenya or its relevant
l^::Il"Et .agency satisfactory to tire Lender (Kenyauovernment)

China Development Bank Corporation (CDB)

China Export & Credit lnsurance Corporation (SINOSURE)

A consortium joinily estabrished by Anhui construction
Fj::T r,:g_ 

^oj"^rt 
a n d C h i n a N 

" 
t,: 6 n 

" 
i'al ro _r e c rr n o r o g yrmport & txport Corporation

The Borrower and the duarantor

To runci the Borrovtr.ior the constructioo of a ner.v teiminaiand ancillary inirashucture at Jomo f*yrtt" lnternational

I (o



\i,,,,lh,;iri lin-,tr'-;, Li .j tr-.n( r-;l'ly t,-[ ii-rc abOve, an:/.SiatnD dUly
unLrer i;)c la.'.; r-i ,;'.-'f{6'r;1;irlrx rtf Kcn;ra and an:iia,(3s cn
rr ller es,t -.{ix r,f i;;1,, .,;i irrrr')) ;lEll '-he 

- Dearable h.V bt?-
Bonower. { -+

D ocu rnentaiio r r

-Ihe Facrlily A_ct.r:rnent and other flnance documents n'ill
contzln provisions custorrrary tcj lransaclions of this natule,
includrn-o . but ' not. Ilmrted to conditions precedent
represenfalions,' btrsinebs' and informatjon undert=kings,
fi rrancial covenants.' default inteiest,.break costs, increaseci
costs, market.disruption,. material.-advbrse chaige, set-of'r,
administration bnd' even',s of ciefaulL The relevant
synd'rgation clause shall be included in the FacilitrT
Agreemeht should the Lender deiermines'to syndicate.Lhe
Facifit!-' .. ; ..1

_. ; ' :

.. ._: 
" 

':-

All coits and expenses'(incldding legil'f-ees)' incuned by
the Lender in connection with the preparatioh, negotiation,
printing and executicn of the Agreement and any othel
docurnent referred to in it shall .be paid by the Borrow--r
prornptiy on cjen'rand,whether or not the Faci)ily Agreement
is sgned. 

.,

Tne laws of England and Wales.Governing Law:

Ju risdiction: Courts of England cr arbitratjon under the New York
Convention, to be acjvised by the Lender's legal counsel.

\Naiver oi lmmunity: Each Obligor w.ill wajve any right to immunity (sovereign or
othenvise) in connecUon with the jurisdiction ol the coutt,
enforcement of a judgrnent or arbitral award or any othei-
legal process.

Confidentiality: -fhis indicative terms and conditions and its ccntents are
intended ficr he exclusive use of the Borrower and shall not
be disclosed by the Borrower to any person other than the
Bonower's legal and financial advisors for the puqoose cf
the proposed [ransactton unless the priorwritten consent of
the Lender is obtarned.

Exclusiviiy: During the period irom the signing dale hereof kr the
signing of the Facilihy Agreement, the Obligors shall not
raise or attempt to raise f,nance for this Project

Expiry: The terms set out rn the indicative terms and conditions are
available for arcephnce by the Borrower within 1 years of
the signing date hereof, after rvhich time they will expire.

Except for the sections headed'Ccsts and.Expenses", "Confidentiality" and "Exclusiviby" above, this

indicative terms and conditions are not intended to be, and"shall 'not constitute, a iegally binding'

agreemenL

-.; ,1. '
,. .

Costs and Expenses

.,

t a



..iiabifity Perioci;

rce Periodi

oayrnent:

rront hee:

''''-'i..'.ir. ".:.;-,. . . .".
mfilifment Fee: -.'..

Airport (the Project)

To be agreeci-

3-5 years

Repaynrent profile to be agreed.

'. 
,. :4

0.5 per cent. of tie maximum .arnount of Ure FaciJiry,
payable within 7 business .days of the signing date of the

,, .9,-29. pe5 geqt.. per dnnuin, on
' amount..df . the'Facility. fcir the

qgmlnitrnelt jfee.is. payable a
Availability Period,' on'the last

: and on the cancelled amount o
cancellation is effective.. ' : ..

: " -..
the unused and uhcancelliid:,
Availdb'ilify Ferio'd, . Accrued
nnually. in . arrear during" the'
ciay of the nvailabitity p-eriod

f the Faciiity at the time a full

. ,,, .1,.,,'1, .'.'.

Other fees, such as arrangemenlfee and agency'Fee, to Ue

3.H.0 per cent. per annum.

lnterest p.ayment profile to be agreed. I ,,

The aggregate of the applicable:

(a) Margin; and

(b) 6-month LIBOR (set by reference to the
Screen Rate or, if not available, on the basis of
raies provided by agreed Reference Banks).

During the whole period of the Facility, the foltowing
securily interest in a form satisfactory to the Lenden

(a) an assignmenUcharge over all receivables derived
from any airport currenUy owned or managed by the
Borrower, including but not limited to Jomo Kenyatta
lnternational Airport, Kisumu Alrpoit and Moi
lnternational Airport (with necessaty account security
if the l-ender so requires);

(b) an insurance policy from SINOSURE;

(c)

rrest Payment:

rest on Loans:

u rity:

(subject to Kenyan legal counsel's advice) a
sovereign guarantee from the Kenya Government;
and

(C) a fixed and floating charge/cebenture on and ov=r
Are Project assets.

Jicss-up and inciern nity: Ail paynrents to be made by each Obligor will b= free and

?.1 9
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Hon. Martin N Wambora

IW. Kibuchi Muriithi

I\{rs. Catherine Kuria

IW. Hassan Kulow

Mr. MachariaNleru

Mrs. Beatrice Gathirwa

Mr. Aggrey Busena

IyIr. Isaac Kamau

Erg. Stephen Gichuki

Mr. Peter Ondieki

IW. Joy Nyaga
I4r. Francis Ngigi

ABoltiEee,

IvIr. Joseph Tui Denar

Chairman

Director

Director

Director

Director

Altemate Director,
Ministry of Finance

Altemate Director,
Intemal security

A-ltemate Director,
Ministry of Transporr

Managing Director

Inspectorate of State
Corporations
Corporation Secretary
Project Manager

l lPage
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Wt;n I 1 I trS t ZOl Z Iutrodrictign uoa aaoption of t'ne Agenda i

The meeting v,as ca11ed to order at about 11.30am with the Agendafor

the day being confirmed as circulated'

The Agenda for the day as introduced by the Chairman was

deliberations on the status of the Greenfield Terminai project following a

meeting at the Ministry of Transport on 13ft February 2012 whete it was

agreediftut a Cabinet Brief be prepared'

rutir'i[jiflii|:,ffie'ctdennetate'minatProjqct:: 
: : '''I

Management informed the meeting that the Greenfield Terminal Project

is intended to increase passenger handling capacify as well as enhance

aviation safety and secuiiry ut the Jomo Kenyatta International Airport.

The tender was advertised on 23'd Jwe, 2011 in the local print media

with eligible candidates being invited to tender their bids on design and

build basis for the consfruction of the Greenfield Passenger Terminal

Complex and Associated Works at the JKIA' The bidders were also

required to source for financing and submit the financial proposal with

the bid.

A totai of One Hundred and Ten ( 1 10) firms purchased the tender

documents our of which five (5) flrms refurned their proposals. Opening

of the bids was tn 17* Novemb er 2011 and evaluation was thereafter

undertaken with an award being made to An Hui Construction

nngineering Group Limited (ACEG) 
-urrq- 

China Aero-Technology

International Engineering Corporation (CATrc) joint venture who was

,fr. ,rr...ssful bidder at a sum of Kshs.6 4,745,354,315 inclusive of taxes'

The successful bidder had proposed Financiers for the project as the

China Exim Bank and the China Development Bank with whom

Management has cornmenced negotiations'

The meeting deliberated on the matter at length whereupon

Management informed members that KAA has capacity for the

evaiuation process drawn from prior experience of having undertaken

several airport projects. Further, members were informed that there

2lPage
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were observers from the Engi,ecrs rnsiihrte of Kcnya anr, the Kcnya
:I*r+r'JX'#;f"thorirv 

pre#nt i, rhe render Committ.. rir,-g which

)

Based on the brief presented by Management, it was noted that theprocurement process appeare{ to be reguia but irr. ori.t-. or only onesuccessful bidder may hive raised ro"r.".orcerns.

The Alternate Director, Ministry of Finance informed members thatbefore inceprion of the project, T;*;; had uarir.j- mat it wasrmportant for the desig, ina .orrrt*.iioo urp..t of the project to beseparared from rhe financing aspecr. Fufih.r, ii.-r*; # jroposed 
tharKAA uses IFC ro advise & d: fi"";.-, aspe* but KAA fert that irmay be premature to engage the ,.*i..I or rr,c ,, ir* stage.. Aayborrowing therefore by K{A'wrn *qr". ,pprovar by Treasury.

The Alternate Director representing the Ministry of Transport informedthe meeting that the Ministry hadihrrrgh-its rlner autiii0* Ju.,rury2012 and 1Oft February zor2 raised , ,uril-.r of .on.._, *i,i, regard tothe implementatio, pio..ss of the pioject-ro a, which concerns theMirristry was of the view had not yo uL." addressed. The position ofthe Ministry is that in right of the -"n.rrlrised in correspondences, theprocurement process ought to be discontinr.a ura ..riuri.J ut"rt, on adesign and burid basis.

It was aiso noted L'nder the provisions of the Kenya Arrports AuthorityAct and the state Co4porations Act the Authority required concurrencefrom the Ministry of Transpo.t una the Milirtry of Finance beforeproceediag with the project.

The Inspector General, State Corporations adyised that rf rhere is noconcurrence by the Ministry of Trinsport urrJ vt-ist y of Finance withregard to the project, it miy be prudent for the Authoriry to considerexiting from the ongoing prolurement process_

Management at^ this point informed the meeting that it had indeedwri*en to the office oF th. Aftorney General seeking an opinion on howto proceed in view of the contenrs of the lefters received from theMinistry of Transport. Meanwhrle, memb.r, *.r. arso requested toconsider, in making their decision, trr. -rprications of re_starting the

3lPage



process and the attendant deiays rarhich may serye to further worsen thecongestion at the airport.

Ivlembers agreecl that indeed re-starting the process would further d_elaythe inten ded capacity enhancement and noted that_ Management mayneed to iook at other shor[ term soiutions for the p.ort.m. fturug.mentwas therefore advised to hasten the ongoi"g r.irrilitation projects.

Further, taking due consideration of the issues emerging with regard. tothe marter under cliscussion, the^meeting noted that it may be prudent tore-start the Board procurement oversiglit ct--in...
{ .-'':_;r:j::.: i 

i,".-.--r.:..rr r-: _..,i,,'', ..t...:: l..rj:,.,itjl,:,.,'"',1,' 
j.- .:r,1:r.f:j,f=rr,,r:;.,..,_*|

upon taking into consideration a.r trre view-s expressecl, the Board ofDirectors RESOL\.ED rhar. _

i. KAA should anrlui the
the same afresh

Dissent

ongomg procurement process and re_start

Director Kibuchi Muriithi requested that his ciissent with the decision ofthe Board be recorded as follois:_

That it is preferable thar the legal opinion earlier southt by
o

t from the Affomey General and recommended byexternal counsel be receive d first.

' That members of the Board had not received a detarled brieffromManagement to enable them make a comprehensive decision

' That he objects to the proposed exit if no proper reasons are givenfOf SUCh aCtiOn. 
L1v vlvywr ltrdbuI.Ls 

,

2. Management to prepare and forw ard to ile Minrstry of Transporta comprehensive cabinet puper giviag details tr rn. project as wel-l as thepositionoftheBoardofbirecto,,uiin(1)aboveontheproposedexit
from the ongorng rmplementation process 

vs u, urLe propt

4lPage
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Eng- S^4,{. Cichuki
,\{anaging Director

laar? Airporrs Alrrhor ity
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Dear

RE: LEGAL OPINIoN ON THE DEVELOPMTERMINAL AT JCMO I(ENYATTA INTE RNA

W-e refer
requested
Secreta ry,

to your retter ctated 14th February . 2012, in which yolr hadfor our opinion on the issuesl=irua'in u t"it". uy rl-," peima.e,tMinistry of Transport dated IOrh January, 2012.

Authority (Authority) in a bid to enhance it_qpacity and irnprove efficiency ,f nrU operation-s at
::,.::[?T.ul.o''oo't 

plans to design and construct a

FIELD
TIONAL AI RPORT.

ln g'antinS 
'ur cpinion we have examined the docunrents availed to us that

I E::;irolJlr: 
Permanent Secretary Minisrrv or rransporr darec ro,h

2' The request for proposaI dated I2rh Augu ,i zolt.
' ]f;1",.technicar 

and'finan.iui urruruutioi-.uoo.a dated l4th December
4' The minutes of the r(AA Board of Directors dated 9rh March 2ori.

we har,'e noted the sequence of events as foilows:

The l(enya Airports
passenger handling ca
the -lomo l(enyatta ln
new Crebnfield termin



2. Pursuant to
tendering in

constructlon
installation o

the foregoing' the Ar-rthority invited bids

June. 20il from eligibte candidates for iin

of the terminal Uuitding and associated

f equipment. testing' cornmissioning and ha

ihrough oPen

ancing, design'
works, suPPlY.

nding over tlre

lerminal to the AuthoritY

The eligibilitl'criteria for the tender required the bidder to conrply 'lith

the follovr.ring:

a)lsalegalentityincorporatedinthecounttyordonricileorajoint
Venturelinl<ingsuclrentitiesforpurPosesofcarryingoutand
conrpleting the worlcs in the tender'

b)Provideevidenceofhavingcarriedoutandcompletedatleastone"' 
,,,iUuI. ,irua international airport project in the last ten year's'

c)Provideevidenceofhavingcarriecloutandcompletedatleastone
ot.herurbanmixedu5eCommercialdevelopmenrofasimilarfloor

ri(

area irr the last 5 Years

d)Provideaconsultantorlinkupwithafirmoiconsultantswho
wou[dhavedesignedandsupervisedthec'onstructionofatleast
one similar sized i-nternational airport in the last 5 years.

letter of commitment to finance the Pro)ect ironr a

e) Submit a

financier(s)

Iead firm

il Provide a surety of Ksh 300 millioll- 
.

g)MeettheminimumannualconstructionturnoverofUSSzoo
millionorequivalentinothercurrenciesfortheentityorforthe

h) The candidates will source for a suitable financier(s) meeting tlre

rninimumtermsandconditionsirrthetenderdocument.

-)
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The biddin Drocess and Mo de of evaluation

Bidding Process

4- The request for proposal was advertised in the local print rnedia on
23'd June, 2011. 120 persons purchased lhe tender documents anci
only 5 firms'submitted proposals by the I7r, November,2oll which
was the deadline.

5. The firms that submitted their bids were the follouting:

' a) Anus construction Engineering Group Co. Ltd (ACEC) e cltina
national Aero-technology lnternationa/ corporation (cATtc):

b) Befing construction Engineering co. Ltd (BECC,) & sinhydro Corp.
Ltd joint venture:

c) Larsen 6, Toubro Ltd;
d) Citibank; and
e) SlF/KlLE.

Mode of evaluation

The evaluation of the tender was done by following 3 steps. that is to
say, preliminary, technlcal and financial evaluation.

7. Out of the five
(Citibank) was
proposa I.

(5) firms that submitted proposals, one
disqualified as it had only submitted a

(l) firm
financial

B' The four (4) firms that remained were subjected to a prelimlnary
exarnination to determine those that rnet the minimum mandatory
requlrements. only two (2) firms (ACEC & cATlc and Larsen &
Turbo) met these requirements and thereby qualifying.for the detailed
technica I examination.

9. The qualifying score set out for the technical evaluation was lOo/o.
ACEC & CATIC was ranked first with a score of 85.960/o while Larsen
& Turbo was ranlced second with a score of 62.74o/o. Thus. ACEC &

J



CATIC was responsive to the technical evaluation and qualified to
undergo the financial evaluation.

10,The financial evalt-ration was done by comparing the pre-bid estimale
for worlcs (whiclr was l(shs 68.305.O21,899.13 including taxes) against
the financial proposal of ACEC & CATIC which was lfulrs
64.745,354.315.00. Although the financial bid was -5.21o/o as

compared to the pre -bid estimate, the same was within the 25o/o olf
the pre-bid estimate.

li. Further. the bidder had submitted two (2) [etters of intent/interest to
finance the project frorn China Development Banl< Corp & China Exirn
Banl< respectively.

l2.With a combined financial and technicaI evaluation score of 90.9Bo/o,
the bidder was found to be responsive to the conditions set out in the
tender documents.

l3.5ubsequently, the Authority issued the successful bidder with a

notification of award of the tender vide a letter dated 16,h December
2Oll and the bidder accepted the award on lgth December ?_O11.

The issues raised bv the Permanent Secretarv. Ministrv of Transport

li

14.The Authority received a Ietter from the Permanent Secretary which
stated as follows:

a) That the outcome of the bidding process did not produce an
acceptable minimum number of technical and financial proposals
that could be compared; and

b) None of the bidders offered to provide finance therefore the
process should be undertaken on the basis of design and build only.

15.The Permanent Secretary. therefore, directed that a new tender be
issued on a design, construct, cost and completion time etc and the
financing was to be an added advantage.

(1

4



The Iegal r55Ue stobe cons idered

.l- Whether the bidding process produced an acceptable minimumnumber of technical and financial proposals

16.The Public procurement and Disposal Act of 2OO5 doe-s not definecomperitive bidding. what the Act does is ro ;;;;;'for var.ious

I'iT:::,;L:1::[il;1t' incr udi n g 
"ou"n',u 

nde r.rng. direcr tenderins

I7'The open tendering method of pr-oc.rrement is deemed to be trre mostcompetitive' The grossary of the pubric procurerneni & Disposaicenerar Manuar (ppDCM) which i, irrruJ pursuant to Section 9(c) (i)of the Act' indicates that open tendering is the preferred procurernentmethod of Kenya that rmplies opening .L.npetition to ihe mar-ket withany restrictions' This can be compared to direct proclrrement that doesnot require use of competitive bidding.

lB'The procedures to be forowed in reration to open tendering are setout in parts V ancr IV of the Act and pubric procurement un.t oirporutRegulailons of 2A06, r.espectively.

l9'lt is noteworthy that none of the provisions in the Act ancr trieRegulations specifies the minirnum number of technical and financialproposars to be evaruated. The ."qrir..unt for .on_.,puti,io,i.un ontybe inferred from the use of terms such as, ,.compaiison 
of tenders.,,"ranlcing" and ..lowest 

evaluated price,,.

20' An attempt to set a minimum number of bids to be evaruated is made
;1"*tlr,Jr?:"' 

parr (o) of secrion 7-.2"iopun Tendering Merhocr)

"Where only one or two bids are.defermined responsrve theprocuring entity sha/l have the option of proceeding with theeva/uation or determining the entire tender nton-retponsive.,,

21.Tlre PpDCM
exercise this o

Soes on to clarify that a
ption if it included the 5ame

proc,unng entlty can only
in the bidding documents.

5



However, it is not clear which ol' the two options neecls to be

included in the bidding documerrts - proceeding witli the evalttation

or determining the entire tender non-responslve.

22.In tlre instant tender, five tirnrs submitted bids- One firm was

disqualified. The remaining four firms were subjected to a three-step

evaluation process. The first step was the preliminary evaluation and

the iour firms were subjected tlrereto after which two firms failed to

meet the minimum mandatory requirernents. Thus. only two firms

proceecled to the second step. being technical evaluation. One firrn
was found unresponsive as a result of wlrich only one firm proceeded

to the third step - financial evaluation.

ll. Whether the bidders offered to provide finance

23.We have already indicated that the eligibillty criteria for the instant

tender required the bidders to:

a) 5ubrnit a letter of commitment to finance the project from a

financier(s); and

b) Source for a suitable financier(s) meeting the minimum terms and
' conditions in the tender document.

24.ln this regard. the successful bidder submitted two Ietters of

intent/interest to finance the project from China Development Banl<

Corp & China Exirn Bani<, respectively-

25.The fact that these two Ietters were submitted is sufficient proof that

the successful bidder had sourced for the two financiers-

lll. The directive to terminate the procurement proceedings and re-

tender

26. There are three instances where procurement proceedings rnay be

terminated:

Itl

l{.

6
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a) Section 35 of the Act perrnits a procurirrg entity to termi'atept-ocurem-ent proceedings at any time ra.rithor_rt entering into acontract' where a procuring entity tal<es this step, the law requiresit to promptly notify all the bldders and to give reasons for. suchtermination to any bidder who requests for them. lt is notewor.thythat this provision has been qualified by clause 3.22.2 of ilrerequest for proposars which restricts the right of the Emproyer toannurl the tendering process to ,,uny time prior to aw,ard o/,contr act":

b) secfion 65 of the Act requires a procuring entity io notify ail thebidders that none of the bids was responsive. This notiflcation
irnplies termination; and

c) where onry one or two bids are determined responsive and theprocuring entity has stated in the bidcling documents that it shallopt to determine the entire tender non-responsive, as per thePPDCM - '-'-!'

27'The instance in (b) does not apply in the instant case, as there was aresponslve bid while (c) is subject an express provision in anu uiaaingdocuments' The Authority can only exercise this option if it includes itin the bidding documents.

Wav forward

t. ln answer to question_1, going by the minimum nurnber of bidsindicated in the ppDCM and assuming that the Authority hadincluded that option in the tender dlcuments, the Authorityought to have exercised the option to cletermine the 
"rrirltender unresponsive after- the technicar evaruation, .as onry onefirm emerged responsive.

Since the Authority proceeded to evaruate a sore financiar bid,then the Authority rightfuily opted to exercise the second optionindicated in the ppDCM. That is to award the tender to theresponsive bidder. The'efore, it is our view that the bidding

7



iF- III

process produced an acceptable minimum number ol' techrrical

and financiaI proposals.

ll. T[e second issue as to whether the bidders offered to provide
linance. it is our view that the bidders were not't-equired to
provide finance, instead they only had to Propose a financier(s)

and we are informed that the responsive bidder gave two letters

of intent/interest to finance tlre project flrom China

Development Bank and Exim Banl< of China.

'Ihirdly, as regards the directive to terminate the procurement

proceedings and re-tender, the only possibility of terminating
the instant procurement pt'oceedings is under Section 36 of the

Act. However, clause 3.27.3 of the request for proposals restricts

the Airthority's right to annul the tenderlng process to "any tirne

prior to award of contract."

Thus, by seelcing to terminate the procurement process after

notification and acceptance of award of contract. the Authority
will not only be contravening the provisions of clause 3.27.3 of
the request for Proposals but al

undermining the integritY and
so acting in bad faith; thereby

r(

f rn ess of tl-re procurement

Yours

ATT

Process.

M
CE

L

,r(

L

I



,.:t--,.t il i) 7v)-,9'-/ f:;ir:i )1:,i't\..r-t\ /..4--1i,Lu i-{ t-:,,.-siiiit

B,Lt$tt

Hon. Martin Wambora Chairman

Mrs. Cathenne Kuria 
-- "'-...-.._ Director

Mr. Hassan Kullow Director

Mr. Macbiaria Njeru Dirator

Mr. Gabriel Kivuti Director

Mrs. Beatrice Gathirwa

Mr. Aggrey Busena

Mr. Isaac Kamau

Eng. Stephen Gichuki

f#i6E-fd-ittfiH

Mr. Peter Ondieki

Ms. Joy Nyaga

Alternate Director, Ministry of Finance

Alternate Director, Office of the president

Altemate Director, Ministry of Transport

Managing Dii'ector

Inspector General,
Inspectorate of State Corporations

Corporation Secretary
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'I'he meetlng was called to order at about 10:15 am with the Chairman
welcoming all members present to the meeting. The Chairman also took the
opporfunity to formally welcome the newly appointed director, Mr. Gabriet
Kivuti to the Board of Dkectors whose professional aftributes he noted would
no doubt serve to further enrich the skilts diversiry in the membership of the
Board.

The Chairman further congrafulated Mrs. Catherine Kuria and Mr. Hassan
Kullow on thelr reappointment to serve for a second term in the Board of
Directors.

The Age nda for the day was aclopted as circulated.

Managernent was invited to make the presentation whereupon members were
infbrmed that following the issuance of a strike notice by the Aviation anJ
Allied Workers Union the umbretla,body for the KAA unircnisable emploirees
the Authoriry moved to Court on 4'h Aprit, 2orz. The Industrral .ou.i issued
an order restraining unionisable empioyees from partict-aaflng in the strike but
norwithstanding service of the order having g.in edcted"upon the union
leaders the strike stiil proceeded on F'riday the 6,h of April, 2012.

Through a press statement issued on S1ru1day the 7,h of Apr 11, 2OlZ thestriking
workers were notified to report b,ack to work by Sunday ifr. g,h of April, 2Ol]2
failing which they wou-li oe deerned to have dlserted drrv. A majoriry of rhe
enployees diC not heed the notification ieading to termination of their
employment effective Monday 9n April, ZOl2.

In a court attendance on 25n April, 2012 the Union ieaders indicated
willingness to explore an out of court settlement based on which the court
ordered that the rnaller be referred to the Ministry of Labour for purposes of
appointing a conciliator. The conciliator was appoiated pursuant to the order
and in a meeting held on 30ft April, 2OL2 parties ugr."d that al1 employees
whose services had been terminated and were willing to return be reinstated

757th Board Minutes Page 2



effective 1" May, 2012 but in the meantirlc rnanagerflent be at liberty to appiy
disciplinary measures against any employee 'n,ho was found to have carnmiti.o
any act (save from parttctpation in the strike) attracting ciisciplinaryaction.

It was also agreed that the reinstated employees would not be entitled to wagesor any other payments for the period that they were not at work. The
conciliator then directed that the parties resume negotiations chai red. by a
representative from the Federation of Kenya Employers for pu.poses'of
finalising on the disputed iterns under the Coliictive Burgu^rrg Agreement.

Negotiations were ongoing with regular updates being presented to Court.
The meeting deliberated on the maner at tengih where the following
observations were made;

' It is necessary that management keeps the Board of Directors well
informed of what transpires in the Authority to avoid instances where
there may appear to be lack of corrununication belween the Boar d. and,
management.

o fr1 informal interaction befween members of the Board and
management may be of assistance in improving corrmunication

Board Decision:

The Board of Directors therefore directed management to:

1. Proceed with the negotiations toward.s a possible out of court settiement
of the matters outstanding under the Collective Bargaining Agre.-.rt
and to report regularly on the progress;

2. Further with respect to the wages before settling on any percentage
increment higher than 9oh, management to consult.

3. Additionaliy, the Board mandated Mr. Gabriel Kivuti and Mrs.
Catherine Kuria to take leadership in proposing options for an informal
bonding session for members of the Board and senior management.

757* Board Minutes
Page 3
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The meeting was informed that the Board of Directors considered the

Transglobalbargo Center Limited special audit report in its 156'h meeting held

on Thursday, z6rn March, 2012. In the meeting, the Board of Directors took

note of the recommendations by the Audit Committee of the Board where after

it was resolved that the recommendations be adopted as resolutions of the

Board.

Management reported that subsequent to

followin ghad been done;

the 156'h Board meeting the

. Management had corununicated through external counsel to

Transglobal that the Lease and Concession agreements executed with

the Kenya Airports Authority should be reconstructed in line with the

upproruis made by the Tender Committee but no response had been

received,

. Management had also comrnunicated to Transglobal that the Consent

to chaige issued on 27'h April, 2010 shall be revoked and further that

KAA would be engage the lands office towards cancellation of I'R No.

127800/ I regrstered agarnst the JKIA title' '

. Management had communicated with the former managiag director on

the mafter of the consent to charge

. External counsel was in the process of reviewing the dtaft- land policy to

facilitate alignment with the new land laws enacted in May, 20lZ'

Members of the Board deliberated on the matter at length where it was

observed that it was important that the former managing director be formally

comrnunicated to with iegard to the consent to charge as this would not only

be good for record purposes but would also avail him the a fair chance to

resp"ond to the issue. Hii response would also faciiitate charting out of the next

course of action to be taken'

757tn Board Minutes Page 4
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Accordingly, the Board of Directors directed management to;

1. Immediately write to the former managing director on the issue of the
consent to charge and upon receipt of a response confirming that he did
not execute the consent to write to the Standard Chartered Bank Limited
informingthat the consent to charge is invalid;

2. Require Transglobal to respond on the mafter of the Lease failure to
which management should proceed with the next action in which it
should also be considered whether the process would require the
involvement of the Lands Commission undei the new land,legisiation;

3- Consider and chart out how best to deal with the press coverage of the
mat[er.

The Chairman invited Management to recap on what had so far transpired on
the matter whereupon members noted that they had discussed the manlr in the
1 5 5'h and 156'h meitings held on 2l / oz / z0lz and zg / 3 / z0l2 .

On the 155'h session, it had been resolved that the Authority ought to annul the
ong6ing procurement process for the project and thereafter restart the same

-afresh. 
Management was also mandated to prepare and forward to theMinistry of Transport a cabinet paper giving aetaits of the project and the

procurement process as well as the Board of Directors' position. Finally, the
Board also required management to prepare terrns of reference for a proposed
Board Procurement Oversight Committee.

In the subsequently held 156'h meeting, the Board of Directors was informed
by management that by a letter dated 66 March,2012 the office of the prime
Minister had communicated to KrAr,/A\ that the matter of the procurement
process for the Greenfield Terminai project had been referred to theInfrasfructure Committee of Cabinet foi guidance. As such, it was foundprudent to await the findings of the said. Committee before taking ury zu.tfr.i
action.

157th Board Minutes
Page 5
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Members cleliberated on the issue at length and made the fbllowiag comments

and observations;

. The Cabinet Committee on Infrasffucfure had rnet three trmes and on

the last occasion had resolved that the Minster of Transport and the

Attorney General should plopose away forward on the mafter.

n The opinion and fiadings of the Attorney General and the Ethics and

Anti iorruption Commission may not have substantially delved rnto the

actual proi"s and may not have considered the concerns raised by both

the Minisfry of Transport and Minisfry of Finance'

. In arriving at the decision on whethcr to proceed with the process it
shouid also be noted that the matter also substantially concerns tax

payers money.

. The Inspectorate of State Corporations had also conducted an

investigition on the maffer and presented a report to the Cabinet. In the

report it was pointed out among other issues that stakeholder

involvement would have been key to the process takrng into

consideration the size of the project as well as the fact that the same was

indeed a national Project.

. The project for the re-organisation of the JKIA terminal building was

now on course and noting the projected capaciry enhancement (by

about 9mi11ion at completion), this would serve to reduce congestion

and further ease the urgency for the Greenfield Terminal project.

. The Technical Commitee of the Board ought to give regular updates on

ongoing projects.

. There is need for the Board of Directors to conduct a performance

appraisal of itself as well as of management so as to promote a culture

of self monitoring and improvement

757c, Boerd Minutes Pa.qe 6
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'fire Board of Dir-ectors thercfore resolved as follows;

MARTIN WAMBORA
CIIAIR.MAN

i' That the Board of Directors affirms the Resolution passed in its 155,hmeeting that the procurement process for the Grlenfield Terminalproject be annulled and thereafterlt b" restarted afresh.

2. That it is proposed that a meeting be convened by the MinistryTransport at the earliest for key stakeholders including k.ryu AirportsAuthoriry, Kenya Airways, vision 2030 and Kenyi cirii AviarionAuthority for purposes of charting the way forward on-the project.

3 ' The Technical Comminee to make presentation on ongoing projects inIaAA at the next meeting of the Board.

4' The Staff Committee of the Board to consider developing an instrumentto be used in conducting the proposed self appraisai oithe Board andmanagement.

There being no other business thc meeting ended at about I.l5prn.

CONFIRMED AS A TRIIE RECORD OF THE PROCEEDINGS OF TIIEBOARD.

DATE:

JOY I\IYAGA
CORPORATION SECRETARY

DATE

757tn Board Mtnutes
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MINUTES OF THE 2{)6'T11 TITNDEIT CO
HELD ON 27.TII.IULY ZOI2IN THE I}OA

PRESE.NT

1. Eng philemon Chamwada

2. Mrs. Lucy Mbugua

,. 
,..ffir.Joy 

Nyaga

4. Mr. Henry Ogoye

5. Eng. Simon Githaiga

6. Mr. Edward Kobuthi

7, Mr. Kennedy Murambi

8. Mr. Richard Ngovi

9. Mr. Allan Muturi

Tl:t-< 7'^..1 r-t'..t.- {t-t i ()-f

N{MITTIIE MEBTINC (St,IlctAL)
III) ROOM 3RI) FI,OOR.

- Givl (P+ES){Chairman)

- GM (M& BD)

-Corporation Secreta ry

-Head of Corp. planning

- Eng. HQs

- Airport Manager (JKtA).

-Att. GM (lcT)

- Ae.GM(s.s.)

- GM (P & L) (Secretary)

AGENI)A

1. Ad judication and award

2. A.O.B

IN NO co RM NOF IN ES

The chairman called the meeting to order at g.15 am and introduced the
members to the meeting.

AWARD

/\
v,*

MINUT EN o.2: ADJUD ICATION AND



PAPER NO. 2099-

TENDERFoRTHECoNSTRUCTIoNoFtI-]EGITEENFIELDIERMINALCoMPTEXAND
AssoclATED FACILITIES- KAA/ES/JKIA/6s8/DB

The tender committee observed that the abr:ve contract had been awarded on

15th Decem ber,2OL!to M/s An Hui Construction Engineering Group Ltd (ACEG)

and M/s China Aero-Technology lnternational Engineering Corporation (CATIC) -

joint venture.

The tender committee was further informed that following the Board of Directors

resolution passed in its meeting held on 21't February,2Ol'2and 25th May,ZOLZ

respectively, the Board reaffirmed the earlier decision terminating the

procurernent process in respect to tender no I(AA/ES /)KIA/658/DB for the design

and construction of the Greenfield Terminal Complex and Associated Works'

The tender committee considered the Board of directors'resolutions and noted

the magnitude of the project and the position of the Board of Directors as

expressed rn their resolutions. The tender committee's pOsition was that the

continuation of this tender in its current form may not be tenable and as such

recommended its termination.

A.O. B

There being no other business the Chairman closed the meeting at L1'45am

Prepared BY: - Confirmed BY:-

1

MR.A N MUTUR!

SECRETARY

ENG. PHILEMON CHAMWADA

CHAIRMAN

)
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':er;ign ,:1ci constt:Ltction of the Gree,field Tenninal cornplex and A.ssocia.ied

"i'rori<s 
r-,ntil we hear froin the cabinet as inst.r-rcted.by t.tle Heacl of pLrbljc ser\..ic;.anri secreiarlr to the cabi'et ana office of the prirne lrrirrister, As pcr sei:rir,rr27(2) of'the procttrenrent and disposal acr 2005 arci the ppOA circular I\,:.2d0(j>-,i irs tJrr 
2:-t,o.r,IlEofficer'rLrst ersLrre complja,ce rvirh the ra.,,v.

-..J,#

:\s lhr a(:r-.{lLint ln rt rs rmperative that j bring soi:re cla:-i fy on sonle o.[ :irr,i:l,ii'llS iticij .J JNT cler Paper ?099 and atso br.ine io your attel:lit.rit .1i:rll)3
r-l I

ri:.re]ilI);'t-iait ts ti:at are n ot refjected in thert peper.bLrt that have maJ or rarni fi c;i tir:;:;;r.) [ !,i.r'i.].f' lJe I ;,5eriiti orrs

i i-isrler' \"jriir ier:dei' Fepei' lo..l(i?ij ru:r-r ro rjeiihei-:,rie 1,,olir- i1(jc.i1i-;r::iliiirij;.);l
r',it il'1,:: i..;i.e:lr ii,:i.,1 pi.ni,:r:1.

I

l



:-t:,':';,tl :,:l :; ai:';:;s' 1.:l''3";'{itir-r ,r :

'l-irt t-ittie l- jrir;-r-:liinleS t]i:it lrllie{-jd t}'ie piCr-'e5$ \\:lr! it'-o-Uiar J'l:r-:r-t-'i-t,r'i-'' ri

r)ia)r l)- diii-icrrlt to.;usiii-,,, il;)/ iir,rination 1o lti:'r-);\, as rcqtiii-ecl irl l;:;t iii'ir

-j5(7 ) ol rhe D,'cctrl'.lllci1t " ii
'l-itr pai-iej'i1g?,iit cciltrs(licis Lire clesir"e of thc bcard as it states

c:ttrgoi't(tali.:, tirllt litc clecrsi,,-rl of t[ie bcarrl is iCi ar'''ait the cutcOil-rc' oltl)'3

,l_.al_.iiret. fiier=[or-e. anv renuinatron coulcl be deeined as goiirg agal]l\l

''.,,Irat the ht airi resci'zer-1.

L5 A;aoilall?J -e:,trl lritc,Cu,=lIi?; '.'ttt'iai-reti ia ih': T'ef der P''r,oef I'lO'12099

ir

BLrllet poiirt -l .itates tllat bet'cre irrreption oi tlle project, tlle Bcard Iiaci'

a,j.,,isecl that tite tlesiglrr a.tlrl constrt-tt;iiCn aSilect be separateci il'om tht

fi.ancing zrspecr. This is incon'ect as seen in board lninutes tbr the 147'r'

a.ci 149,h Board ,ieetings. fhe Boarcl in tnose meetings di'ected that

tiris ploject be dorre as a clesign, builcl and finance'

T 5-: l'1..{rnistr-i, ,;1 tra*spoi t letti:r's refeir-ed [i.r in 'cul]''-t ,oint I "^,irs

sr-rbsequentiv clariiied b1' KAA (letters attacired)'

Bullet ,tr qi-roies an opir-rioir oi the Inspectorate of Litate Corporations' lt

states that in i[e absence r-rlcOI]culreltce frotn the IViinistrT on 1]re 1-'roject,

tIe.p i:he Autiroi'ity si-tor-:id consider exiting the pl'ocLIIe]'nent proce ss' 'firc

sign ed urirrr-:tes cf the satcl Boa.rd rneeting states "'l-lte lrtspector [iene'ral

State Corporatiops aci..,i:secl that if there is no concllrrence by tire N,linistrv

of Trapsporl ancl }r4ipistry oi Finance rvith regard to the prolect I(AA is

et to i-eceive atlr- IIoll-collctlrrence of the Greenlield project ii o trr :iny

iVliuistrl' of, the Govetni,'ieli of lienya' Actually the tu,o Ivlinisti'ies ltttv:

appi'oved tl-re Pi'o ect by ,iiltue oi the Boald approi'als obtained ilr r.vhi'.:tr

tlrey rvere rePt eseilt:d.

C)n poi,t.prlprLreL i. there has ncit. beeir any' Audit of thc- plocLir'si-;irjrlt

p].CCeSSolthefjr.:errt-lel.lTet.lclet.b),IrispectoratecfState(Jct1.;cratit-liis

that this Aurthoiitv is ar"'ilt-e of'

T[re ]ast LtLrliet i;oini,,:s silrted in Se','tlfol r:ot.:lnltlrticalloiis f'rl

inclr.:.Jing irtil:,':irr:i:r:rtiat''' it, ti'r-- (-labinet anil tl-ie il:-r:;''1"'".i"

,].airtr:ei 3,t:--'.1t,;':rilii,'-: l;rl liril"-tl;tlr-tr:iiii'':. il::ll.: i:; l'di r'i:''1'll'-'il

, ri, r..,a,^ / \
--r-- \' iv,l:,

,,\.,LrJ ^
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lllii(ie (l'il iilili L,r'clcLij'rl.rrtiiii i'j,is ,.\Litltolit), has ;ot r cc:ri.,,rtl a;1.,, r.ip{)ii
]'eeo il illleil ai i llg teirit i i r lt i or'r (i t' the pro cLlrtr-ment pro cess.

ln ii:tr_tr-e. ihe iender r-.onrrlitlee siroujd deliberate pay_ers that have i-ar:tual
ciociti.tteniatiorr to avoid tlte figr'ieption that decisions are ske.wed in a irai.ticrilar.
cii rer:ti,.; rr

2. T'ire Authot'ity is in receipt,:ija leiier fr.or1 the Office of the pril:e iviilistei.
datecl 6th lr,iar.ch,20l.2 statirrg ihat the Cabinet rvill rnake the clecision on the
r'''a'l' tbrivai'd. I('-AA rvas furiir.:i' instrrrctecl to not make any clecision o, the
Flrocuiei::ent jlrocess r-rntil t]:e cabinet clirects the r.va1, for.r,iarcl. ,'{.A,4 is ],,etio recei'''e tliat dii'ecti're rlu,-J thL:s it lr,ould be rieerned insuborclinate and an
;rbuse: of Office to ar:i cOirti'ltr1 tc tIiS.

-:,. The rilton:ey General, the clrieilegal a.civisorto the Go.rerrune,t as i.rell as a

Cabiriet lllen'lber, has exureS:;i1, "1u1.6 in his Iegai opinicn ilated i6,h A,ril,
2012 that rve are jn contract ,,vith Aniui Construction Engineering Group
Ltri {'or the design ry161 ssrnstntct-ion olthe Greentleld Terrrjnal. Tiris means
that,ithe T'ender Conrnritiee :rhor-rld be cleiiberating tennination ril a contract.
Fc'[ie\r,,r* a Boarcl directive t'rf 2ii'h July,20l2 to terminate this tender. I
sought fL,iher advice fi-onr the Attomey General. ,fhe 

AG,s
i'ec:oininendation is that the Authorit.y 5leplci not seek to create a paralle]
pi'ccess to that of Cabinet. This v,,ill expose the Authority to legai jjabiljties
(letters attached)

'+' l-n an earliei'opinion of i5'l'Api'iJ, ?OI2 the Artor-ney General states that
ter-ltrinatioii will expose us to financial damages and claims. 'l-hus ihe
Autjlo|iti' shotrld nt'rt attempt to ienriinate the a',varded c:qirtract. I note that
thrs ie.qal advice was not circulated as par-t oithe tencler paper nurlber. 2.099
r"'lrich tire corporatjorr seireta.i, prepared (opinion attachedJ.

irt,llo.,viitg the Boarcj resolurtion dateci ?6,r,July, 20t2,the fol.lorving da1,i, recei.,,ed
a lettet' fronr'tlte i;eaa of Publir: Sei.iice ancl Secre,u.y ,o tle CaUiner CatecJ 27u,
Jtrly, ?01?' The jieacl of Pubhc Selvice has statecl that the Boar-d ot'L)irer:rors
aitiOil to':cttrpel the l{arra-girrg Directoi- to terminate this contract is irr trercl r^slt:



'i il ,i ;:t ,ji.;i,,:,,t:ctiLll io tl,; i-';ir i11 '-'i 1111,1 irrillret ci rtecl:,-i /l-r.rI r 1 : :l-rt,ir]]ll .,..' :l ,\iii-i-

':rriri il)(j jiel.{[ Cabii,e', Ilte;lirlg rS cli]e rl (i,:-ttel' zLitacl-re'J)

r-iir,:ir ilre ti'taEi'rirL1,:1e c,f tiris l)io.ie er. ils iiatiortal itlpcrlatice. Iilt: LinrJcliyinq

i,(-citolric impact, rI:e irr-gent itqt,irrnrent of this project by our siallel-iolders, the

uLrblic iirl-et.est as 1.veil as our ntission to mal(e JKIA the ple{'erretj hub r-lf choice in

t;rrs r,:gioi:. I suggest \',r3 E):ei-cjse caltliotl.

ii i; ai:,r..,t'r1ii 1's5OoiisiLlilitl'irncjer'tlLr. Keni,a Airpoiis Ar,:tlioi'ir-y Aci Cap 395 an,'-,

ijre. Sta.te Cctporations Act Cap.lr,6, tc saf-eguard and protect the,4.uthol'ity against

i-rlapcial icss rnci lroteniial litigatio.n as ittvisageC by the Hon. Attorney Ceneral.

F,,ii.rhei', i rrote that tlie invrsiigatic,n bi'the E,thics anrJ,{irti-conrrption Conltnission

,:l;ai'.:,j rire i1'ocess ,-rf s.l1,v \\it'ottg doing and advised that the pro.iect -l;g

, ; ;, p I e- t: I r- t-r'i r: r-l u' i t ] r t t I t e 1i r i t',' .

i',ji,tle cisic6 is;rlso lrt,,r,'.le'i,tr the tr'3S;S c ood overnanc e all,-i LrrL.lce.nce qi,teii iii.ct

iny sLlpel'lor authorities have instrtrcted\i(AA await thZ Cabinet decision (the

on t'ire wav forward. Given theSUP re nle authority of the Goverlnrent o| iii;y^l
- ^,i.jni.gnitucle o!i'this Project. it is absoltrtely in old.21-1o wait another couple of w',:eks

iitr iir-: ,l'abiileL lo ,lr:irberaie as irtdicaterJ.by the Secretaryr io Lhe Cabitret. rviiicir

', -,'!t '-::i'i,lilD-'t:
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