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PREFACE

Mr. Speaker Sir,

The Joint Committee of Transport, Public Works & Housing, Finance,
Planning & Trade, and Budget on cancellation of tender for construction of
a new terminal at the Jomo Kenyatta lnternational Airport (J KIA) was
constituted during the Sitting of the House on 16th August 2Ol 2 following
unsatisfactory MinisteriaI Statement issued by the Hon. Minister for
Transport and given the strategic importance of the matter and interest of
Hon Members.

The Joint Committee was tasked to investigate the matter in detail and
recommend to the House the way forward on the tendering of the project
also known as the Creen Field Project. Key among the matters that the
Committee sought to investigate and establlsh were:
i' Why the tender awarded to a Chinese Company, Anhui Construction

Engineering Limited (ACEL) in joint venture with China Aero-
Technology lnternational Engineering Corporation (CATIC), was being
cancelled

ii' Whether or not the Minister instructed Kenya Airports Authority to
cancel the tender

iii' How much money is the Government going to lose or pay, ii it cancels
the tender at this stage

The Joint Committee is

Committees as follows:-

composed of members of the three House
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l. Hon. David Were, M.P. - Co-Chalrman
2. Hon. Chris Okemo, M.P. - Co- Chairnran
3. Hon. Elias Mbau, M.P. - Co-Chairman
4. Hon. Johnson Muthama, M.P.
5. Hon. (Prof.) Philip Kaloki, M.P.
6. Hon. Jakoyo Midiwo, MCH, M.P.
7. Hon. John Mbadi, M.P.
B. Hon. Nelson Caichuhie, M.P.
9. Hon. Ahmed Shabbir Shakeel, M.P.
10. Hon. Sammy Mwaita, M.P
11. Hon. Isaac Muoki, M.P.
12. Hon. Walter Nyambati, M.P.
13. Hon. Edwin O. Yinda, M.P.
14. Hon. Nelson Caichuhie, M.P.
15. Hon. Emilio Kathur.i, MP
16. Hon. Ababu Namwamba, M.P.
17. Hon. Omari Zonga, M.P.
18. Hon. Joseph Kiuna, M.P.
19. Hon. Ntoitha M'Mithiaru, M.P.
20. Hon. Alfred Sambu, M.P.
21. Hon. Jackson Kiptanui,MP
22. Hon. Lenny Kivuti, M.P.
23. Hon. Lucas Chepkitony, M.P.
24. Hon. Musikari Kombo, M.P.
25. Hon. Nkoidila Ole Lankas, M.P.
26. Hon. Luka Kigen, M.P.
27. Hon. Yusuf K. Chanzu, M.P. L

28. Hon. Martin Otieno Ogindo, M.P.
29. Hon. Benjamin Langat, M.P
30. Hon. Sheikh Dor Yakub, M.P.
31. Hon. Moses Lessonet, M.P.
32. Hon. Abdul Bahari, M.P.
33. Hon. John Mututho, M.P.
34. Hon. (Dr.) Wilbur Ottichilo, M.P.
35. Hon. Nemesyus Warugongo, M.P.
36. Hon. Danson Mungatana, M.P.
37. Hon. Clement Wambugu, M.P.
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38. Hon. Boaz Kaino, M.P.

39. Hon. John Mututho,M.P.
40. Hon. Dr. Robert Monda, M'P'

41. Hon. Fred KaPondi, M-P.

42. Hon. Hussein Abdikadir, M'P'
43. Hon. David Koech, M-P.

44. Hon. James Rege' M.P.

45. Hon. Aden KeYnan, M.P.

46. Hon. Mutava MusYimi, M'P'

47. Hon. Sophia Noor, M-P.

48. Hon. Thomas Mwadeghu, M'P'
49. Hon. Ekwe Ethuro, M.P-

50. Hon. Njoroge BaiYa, M.P.

51. Hon. Dr. BonnY Khalwale, M'P

52. Hon. Mithika Linturi' M.P.

53. Hon. David Ngugi, M.P.

Mr. Speaker Sir,

The Joint Committee set out to achieve its mandate by holding a series of

meetings both internal and with institutions and other Sovernment bodies

who have been or are involved in the Green Field Project procurement

process. ln total, the Committee convened eleven sittings' The Committee

was briefed by the following lnstitutions:

i. The Management of Kenya Airports Authority

ii. The Board of Kenya Airports Authority

iii. The Public Procurement Oversight Authority

iv. The Ethics and Anti Corruption Commission

v. The Hon. AttorneY Ceneral

vi. The Acting Head of Public Service and Secretary to the Cabinet

vii. The Minister for TransPort
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Mr. Speaker Sir,

The Committee had purposed to interact with more institutions but was

unable to due to logistical challenges. The Committee received a copy of the

decision made on 29'h August 2012 by the Public procurement

Administrative Review Board on the matter of the procurement of the

Creenfield Project by the Kenya Airports Authority.

This Report we are presenting to the House provides a summary of
presentations to the Joint Committee and thus the Committee observations

on the matter.

Committee Recommendations

Mr. Speaker Sir, the committee recommends that:

1. That the Kenya Airports Authority comply with the directions of the

Public Procurement Administrative Review Board and enter into formal

contract with consortium of Anhui Construction Engineering Limited

(ACEL) in joint' venture with China Aero-Technology lnternational

Engineering Corporation (CATIC) within 28 days of 29th August 2012.

2. That the Board of Directors of the Kenya Airports Authority and the

Minister for Transport obey the law and refrain from interfering with

l
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the procurement process and day to day management of the Kenya

Airports AuthoritY.

The Covernment ensures that its operations are streamlined and there is

a constant flow of information across all Ministries to avoid a situation

where policy decisions are made and rescinded due to lack of

information as well as unnecessary bureaucratic delays caused by

lengthy and complicated decision making processes.

Acknowledgement

The Joint Committee wishes to sincerely thank the Offices of the Speaker

and the Clerk of the National Assembly for the necessary support extended

to it in the execution of its mandate. cratitude also goes to the institutions

who briefed the Committee during its deliberations. The Chairpersons take

this opportunity to thank all the Members of the Committee for their

patience, sacrifice, endurance and hard work during the long sitting hours

under tight schedules which enabled us to complete the tasks within the

stipulated period.

The Committee wishes to record its appreciation for the services rendered

by the staff of the National Assembly attached to the Committee. Their

efforts made the work of the Committee and the production of this Report

possible.

Mr. Speaker,
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in 5ummary, the Comrnittee has fully appraised itseif of the matter ;rncl lras

not found any irregularity in the procurement process and therefore

recommends that the project should be implemented as tendered without

unnecessary delays. The conclusion by the Committee is congruent with the

opinions made by a number of key institutions, namely: The Attorney

Ceneral, the Ethics & Anti Corruption Commission, the Public Procurement

Oversight Authority and the Public Procurement Administrative Review

Board, among others.

Volume 'l of this report contains the rnain report of the committee while

volume 2 contains the minutes of the proceedings, papers laid and other

annexure.

Mr. Speaker,

The Committee observations and findings in this Report are based on the

submissions and evldence received by the Committee during meetings and

were agreed to unanimously by all members present during report writing.

The decisions of the Joint Committee on this Report were arrived at after

extensive deliberations and were unanimous.

It is now our pleasure, on behalf of the Joint Committee of Transport,

Public Works & Housing, Finance, Planning & Trade, and Budget, to present

and commend this report to the House.
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1.0 INTRODUCTION

Background
1.1 On l4th August, 2012, the Member for Parliament for Belgut

Constituency, Hon. Charles Keter, sought a Ministerial Statement from

the Minister in charge of Transport in relation to the ongoing tender to

construct a terminal at the Jomo Kenyatta International Airport also

known as the Creen Field Project. ln particular, the Hon Member

sought clarifications on the following:-

i. Why the tender awarded to a Chinese Company, AWI Construction

Engineering Croup, was being cancelled

ii. Whether or not the Minister instructed Kenya Airports Authority to

cancel the tender

iii. How much money is the Covernment going to lose or pay, if [t cancels

the tender at this stage

1.2 The Minister made an undertaking in the House to issue a Statement on

16th August,20l2. ln his Statement, the Minister informed the House of

Covernment's desire to develop Nairobi as the aviation hub for the

region. Affer an assessment of current facilities and the projected air

traffic in the future, it had been decided to develop a new terminal at

JKIA. The new terminal is what is being referred to as the "Creenfield

Terminal". The Minister briefed the House on the tender process which

began with an advertisement in June, 2011 and culminated in

conclusion of bid evaluation and subsequent notification of award in

December 2011. The Minister informed the House that in February

1



2OlZ, after considering the issues surrounding the process of the tender,

KAA Board noted discrepancies in the tender process and resolved that

the t(AA Management should terminate the Procurement process.

.l.3 According to the Minister, the notification of award that had been sent

out was conditional to successful negotiations and signing of a loan

agreement with the project financier and thus so far, there is no

agreernent that has been entered into between the KAA and M/s Anhui

Construction Engineering 6roup Company Limited. Since there was no

signed contract, he did not anticipate the Covernment to incur any

monetary loss as a result of the purported cancellation of the tender.

1.4 The House was however informed that the Hon. Attorney Ceneral had

advised against termination of the process after notification and

acceptance of award of contract, as the Authority would not only be

contravening the provision of Clause 327 (3) of the Request for

Proposal but also acting in bad faith, thereby undermining the integrity

and fairness of the procurement process. The House was further

inforrned that other institutions had weighed in their opinions on the

matter. The Minister for Transport however reiterated that there had

been no signed contract and that the process ought to halt until the

Cabinet provides directions on the matter.

.5 The Hon. Speaker noted that the matter was generating interest of

Members and that the given the strategic importance, the matter be

referred to a Committee of the House. The Speaker referred the matter
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for inrrestigation to the joint comrnittees on Transport, Public Works

and Housing, Budget and Finance, Planning and Trade. The joint

committee was tasked to inquire into the matter and file a report in the

House within l4 days.

2.0 SUBMISSIONS FROM PRESENTERS

2.1 The committee received submission from the following bodies:

i. KAA Management

ii. KAA Board of Directors

iii. Public Procurement Oversight Authority

iv. Ethics and Anti-Corruption Commission

v. Attorney Ceneral

vi. 'Secretary to the Cabinet

vii. Minister of Transport

viii. Public Procurement Oversight Authority (written submission)

Submisslons by the Kenya Airports Authority management

2.2 The KAA management was invited to brief the committee on the issues

surrounding the Creenfield Terminal Complex. The KAA management

was invited on two occasions, 23'd August 2012 and on 30th August

2012. The Managing Director informed the Committee as follows:-
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2.3 The current passenger terminal facilities were opened in 1978 with a

capacity to handle 2.5 mitlion Passengers per annum and no major

improvement has been carried out since, resulting in congestion and

low level of passenger service.

2.4 The ongoing expansion on the current terminal at JKIA commenced in

2006 with the aim of decongesting the airport through increasing the

capacity from 2.5 million passengers per annum to 9-3 million

passengers per annum and to improve safety and security at the airport.

The expansion plan is being implemented in six packages. However,

following completion of the master plan review, further expansion was

necessary to expand capacity for the airport to handle 17-lmillion

passenger per annum projected in the year 2O2O and subsequently

35.4rnillion in the Year 2O3O-

2.5 The Kenya Airways business development strategy in terms of new

route development, fteet acquisition, and JKIA hub development

through linking of every major African city to the rest of the World

through JKIA, were considered in the traffic forecast. Kenya Airways

plans to increase its fleet from the current 33 to 68 Passenger aircraft in

2015 and 130 in 2020. Consideration was also given to the Kenya

Airways strategy to open six new destinations every year, expand

capacity to the rapidly expanding economies of China and lndia and to

position JKIA as the leading hub airport in Africa. In addition to the

Kenya Airways hub operation, there is great interest from new

operators to JKIA.
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2.6 Construction of the New Creenfield terminal complex and associated

facilities will provide the additional long term capacity to handle

passengers and enhance operational efficiency necessary to consolidate

the position of JKIA as the prernier hub in the region.

2.7 The design footprint is modular and in line with current airport design

practices, allows for future expansion without interrupting operations of

the Terminal building during construction. The JKIA Creenfield design

foot print allows for another 12 million passengers.

2.8 The scope of the proposed development shall include the construction

of a new terminal building with floor area of about 178,000 square

meters on four Ievels conceived as a hub terminal for efficient

connectivity for transiting passengers. Among other facilities, it will have

50 international check-in positions:' 32 contact and B remote gates;

associated apron with 45 aircraft stands complete with fuel hydrant and

all associated services. lt will also include railway terminal, parking

Sarage and airport hotel. The cost estimate is USD S14million based on

tendered amount.

lmplementation of the Greenfield Terminal

2.9 On 9th March 201.l, the 147th Board of Directors meeting approved the

Creenfield Terminal Project after meeting the Minister of Transport on

the JKIA Masterplan.
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2.10)KlA Greenfield Project was tendered in accordance with the Public

Procurernent and Disposal Act and advertised on 24'h June 2011. The

closing date for the tender was 17th November 2011. The only

communication from Ministry of Transport during the 5 month

tendering period was on 3rd October,2011 when KAA received a letter

from PS Transport to proceed with the tender as a design, build and

finance.

2.1.1 Five (5) bids were submitted on the closing day, 17th November 2011.

i. Three (3) were contractors: Larsen & Toubro lndia; Sinohydro

Corporation Ltd China; Pascall + Watson architects/Anhui

Construction CrouP JV - UVChina

ii. One (l) was a bank - CitigrouP

iii. One (1) was a financial institution - Sifikile

2.12One bidder, M/s China State Construction Croup arrived late past

opening time and their bid was not open-

2.13This was a two (2) envelope bid, i.e. financial and technical proposals

were submitted in separate envelopes. Bidders were not required to

finance the works but were to identify a financier who would and if

successful sign a separate contract with KAA-

2.14The tender required bidders to submit a financial proposal in two parts,

financing proposal (loan terms) and financial proposal (amount of bid).
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Bidders were also required to prove they had a competent lead

consultant to carry out the designs, either by association or by use of

internal capacity.

2.15The bank and the financial institution were deemed incomplete bids as

they only had financing proposals.

2.l6Sinohydro Corporation Ltd failed because it did not meet mandatory

requirement to demonstrate design capacity.

2.17Two (2) bidders made it to detailed evaluation.

i. Pascall * Watson architects/Anhui Construction Croup JV - UlVChina

ii. Larsen & Toubro - lndia.

2.lBLarsen & Toubro failed to meet the pass mark. Reasons included and

not limited to: Submitted experience for design and build for past

projects for which they were only contractors.

2.19One (1) bidder made it to financial evaluation: Pascall + Watson

amount was USD 654 million. The bid was 5.21o/o lower than the

Engineers pre-bid estimate of USD 645 million. The bidder submitted

two financing options namely China Development Bank and China

Exim Bank. Both met minimum criteria set out in the RFP and

submitted favorable terms.
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2.20 The Tender Committee did a comparative analysis of the costs with

recently completed similar Airports globally. The price was found to be

comparable to average rates of the following:

i. Cairo lnternational Airport Terminal 3 - 2OO9.

ii. King Abdul Aziz, Jeddah Saudi Arabia -2011.

iii. Sofia airport, Bulgaria - 2006-

Developments Leading to the Cancellation of Tender

2.21tollowing a briefing to the PS Ministry of Transport by KAA Managing

Director and the Chairman of the Board of Directors, on l0'h January,

Transport PS issued a letter, under secret cover, requesting the

Managing Director KAA to restart the tender process. Reasons as

follows:

i. Unacceptable minimum number of acceptable technical and financial

proposals to be comPared.

ii. Bidders did not provide finance.

iii. Bidders should compete on Design and Build basis.

2.22 On 8th February,2012 KAA responded to the PS Ministry of Transport

clarifying the following:

i. After a 5-month tender submission period, only 5 Bidders submitted

Bids. Of which only 3 were complete bids.

ii. Contrary to the PS Transports Ministry of letter, Bidders were NOT

REQUIRED to finance the project. They were only required to submit

their bid with a Third Party financier's proposal. A bidcler financing

8



this project ,"vould be deemecl to be a Public Private Partnership (PPP)

and thus follow a different laid out process.

iii. Bidders DID compete on the design and Build basis alone as stipulated

in the RFP document. No other criteria were used'

iv. Louis Berger from USA has been competitively sourced by KAA and

engaged to supervise the works of the contractor'

2.23 On lOth Febru ary 2012, the P5 Ministry of Transport responded with

instructions to act on January lOth Letter

2.24 On l3th February 2012, the Minister and PS Ministry of Transport

summoned the KAA Board and management for a discussion on the

Tender. A presentation was made justifying the need to proceed with

the process. The Minister instructed the Board to cancel the award and

start the process afresh.

2.25 On l4'h February, t(AA management in consultation with the Board

wrote to the Hon. Attorney Ceneral for legal advice on cancelling the

award. KAA also wrote to the external lawyers for the same advice.

Z.26 On request from the Ministry, the Board met on 21n February, 2012

and endorsed the Minister's instruction to cancel the process. The KAA

lawyers had advised that KAA should await an authoritative opinion

from the Hon. Attorney Ceneral before moving forward. As a result,

the board decision was not unanimous and the legal advice from the

Attorney Ceneral had not been obtained at the time of this meeting.

9



2.ZZ On 22"d February, 2012 the Hon. Attorney Ceneral advised against

cancellation of the tender citing that:

i. ln opening one financial bid, the process produced an acceptable

minimum number of technical and financial proposals.

ii. lt was clear that the bidders were NOT required to finance the project

and that they were only to propose a financier (s) to KAA

iii. Terminating will undermine the integrity and fairness of the

procurement Process.

2.28 On 6th March, 2012 PS Office of the Prime Minister wrote to KAA to

withhold any action on the procurement process and prepare a Cabinet

Paper for direction.

2.2g On 7th March 2012, KAA forwarded the Cabinet Paper as directed.

2.3O On l3th March,2012 KAA management appeared before the Cabinet

Subcommittee for Infrastructure where a sub-committee of Ministers

and a Technical sub-committee was formed to look into the details of

the process of this tender.

2.31On 20th March 2012, the PS, Prime Minister office wrote to the

Attorney General requesting further analysis of Iegal implications of

terminating the procurement process.

10



2.32On2lnMarch,2Ol2,KAAreceivedaietterfromthePM'soffice
requesting for certain documents for the Technical Sub-committee' KAA

engineering delivered the documentation and appeared before the

Technical sub-committee members

2.33 0n the 16th APril 2012, the Attorney ceneral responded to PS' Prime

Minister office letter of 2oth March 2012, reiterating his

recommendationsinhisletterof22"dFebruary,2ol2.

2.34 0n 22nd May 2012 the Board of Directors held a meeting reiterating

that the tender should be cancelled'

2.35 on 14th June 2o12,the P5 MoT wrote to the Director Ceneral Public

procurement and Disposal oversight Authority (PPOA), requesting for

the DC',s investigation on any breach of procurement law on the

Creenfield Procurement Process'

2.36 On 15th June 2012, DC, PPOA wrote to KAA advising on PS requesting

and scheduling the dates for the investigation meetings'

2.37 On l8th June 2012, DG, PPOA wrote to PS MOT acknowledging

receipt of the letter and advising on likely day for completion of the

exerclse.

2.3g on 25th June 201z the Minister MOT called a meeting with Ps, MOT'

KAA,KCAAandKQonwayforwardforimplementationofthe
11



Creenfield terminal and second runway. ln the meeting KQ was

directed to engage a consultancy to review the Creenfield design and

make necessary recommendations. The Minister also advised that he

was appointing a steering committee to oversee the implementation of

the Creenfield and 2nd runway.

2.39 On lOth July, the KQ consultant, M/s Avia Solutions of UK held a kick

off meeting with KQ, KAA and KCAA.

2.4O On 26th July 2012, the KAA Board of Directors held a meeting in

which they instructed the MD to cancel the award.

2.41On 26th July 2012, the MD, KAA, wrote to the Attorney Ceneral

requesting for legal direction on cancellation and copied Secretary to

the Cabinet amongst other offices.

2.42 On 27tt July 2012, the Attorney General and Secretary to the Cabinet

responded to the MD's letter, stating that it was not appropriate for the

Board to direct MD to take action on the tender while the matter was

pending with the cabinet.

2.43 On 27th July 2012, the KAA Tender Committee held an urgent

meeting on direction of the Board of Directors to cancel the tender. The

TC recommended that the accounting officer, the MD should terminate.
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2.44 0n 31n July 2012, the MD, KAA wrote to the Tender committee

advising he was awaiting direction from the Cabinet.

2.45 On 7th August, 2012, Secretary to the cabinet wrote to KAA

requesting action plan on ground breaking for Greenfield Terminal and

2nd Runway.

2.46 On lOth August 2012, the Minister for Transport gazette the Steering

Committee and issued appointment letters'

2.47 On l3th August 2012, the PS Prime Minister office wrote a letter to

Secretary to the cabinet, stating the need for the Board to observe

cabinet directive in light of cancellation of the award-

2.4g On l6th August 2A12, PPOA concluded th3 investigations of

procurement process for the C'reenfield'

2.4g On 17th August, the Board of Directors issued a statement to the press

on the status on the Creenfield Terminal. A statement appeared in the

print media on 19th August 2012-

2.50 On 20th August 2012, the KAA MD responded to the Chairman Board

of Directors.

13



lnvestigations on the Greenfield Terminal tender

2.51 On 20,h Janu ary, 2012 afler receiving a complaint, investigative officers

from Ethics and Anti-Corruption Commission collected documents on

the Creenfield Tender from KAA offices.

2.52 On 26th January, KAA wrote to Ethics and Anti-Corruption

Commission to seek authenticity of the officer.

2.53 On 3ln January,2Ol2 Ag. CEO EACC wrote to KAA confirming the

investigation of the Creenfield tender following an alleged irregularity

in the process.

2.54 On 15th February,2012 EACC wrote to KAA clearing the tender

process and allowing KAA to proceed with the project as planned.

2.55 The Attorney General has issued two (2) legal opinions on 22"d

February 2012 and 16th August 2012 advising against cancellation of the

award

2.56 The Public Procurement Oversight Authority (PPOA) on request of P5,

Ministry of Transport conducted an investigation in August 2012. The

conclusions of the investigations are that the procurement process is in

order.

14



2.57 l'he Minister of Transport has appointed a steering committee to

oversee the redesign and re-advertisement of the Creenfield Terminal

Second runway

Submissions by the Board, Kenya Airports Authority

2.58 The board of KAA was invited to the committee on 30th August 2012

to inform the committee on their role in the Creenfield terminal

procurement process. The board informed the committee as follows:

2.59 The Board approved USD 500 million as the cost estimates for the

Creenfield terminal based on the master plan prepared by the

consultant.

2.60 According the Public Procurement and Disposal Act, 2005,

Procurement process is a preserve of the management and therefore the

Board had no business in interfering with it so long as the law was duly

followed. This was the common practice within the Kenya Airports

Authority's procurements that had been undertaken. Therefore, the

only time when the Board would be required was during the approval

stages of the project.

2.61The Kenya Airports Authority Board was kept in the dark about the

Creenfield Project by the management in the whole tendering process.

15



2.62 Though the law was duly followed during the tendering process, the

Board was uncomfortable with the outcome of the process. lt felt that it

did not produce an acceptable minimum number of acceptable

technical and financial Proposals that could be compared especially

considering that out of 12O bidders who bought tender documents;

only five submitted their bids. Furthermore, two of the five firms that

submitted their bids had incomplete documents (had no financing

proposals).

2.63 The fact that there were about three hundred enquiries throughout the

tendering was an indication to the Board that the tendering documents

were not clear to majority of the bidders.

2.64 Management acted within the law by rejecting the bidder who was

late by thirty minutes to submit the bid.

Cancellation of the tendering Process

2.65 14th November,2Oll, a letter to the Permanent Secretary, Ministry of

Transport from the Prime Minister's Office on the tender for the

development of the second terminal and runway at Jomo Kenyatta

lnternational Airport expressed concern that the project, as structured,

required mobilization of massive resources with approval by various

arms of government and therefore it required cabinet approval for it to

go forward. lt recommended that the procurement process be stopped

immediately and commencement of the mechanism of seeking cabinet

approval for the same by way of a Cabinet Memorandum.
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2.66 Mar-ragement acted in contempt of the Prime Minister's Office by

awarding the tender to Anhui Construction Engineering Croup Co. Ltd.

(ACEG), at a sum of US$65 3,782,814.57 (inclusive of lOo/o

contingencies for the works, 5o/o for employer's supervision consultant

and all taxes), on the 16th December, 2011.

2.67 19th December 2011, the Anhui Construction Engineering Croup Co.

Ltd (ACEC), in joint venture with Aero-Technology lnternational

Engineering Corporation (CATIC), accepted the award through writing.

2.68 -Ihe cost of the tender awarded (50S: rnillion) was materially

different from the initial approved cost of $SOO million by the Board.

This variation (about 3Oo/o) did not augur well with the Board and it

clearly depicted unappreciation of the complementary roles of the

Board by the Management.

2.69 ln a letter dated 10th February 2012, from the Permanent Secretary,

Ministry of Transport to the Managing Director and copied to the

Chairman of the Board, KAA instructed the KAA Management not to

commit the Airports Authority on any contractual arrangement on the

proposed Creenfield project until the issues raised by the office of the

Prime Minister and the Ministry had been resolved by the Cabinet.

2.70 ln the Boards'155th special meeting of Directors held on Tuesday 21n

February, 2012 lo deliberate on the status of the Creenfield Terminal
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project following a meeting at the Ministry of Transport on 13th

February, 2012, it was resolved that KAA annul the ongoing

procurement process and re-start the same. There was one dissent from

Director, Kibuchi Muriithi.

2.71The KAA Management ignored the board's resolution and instead

sought the Attorney Ceneral's Iegal opinion on the matter. The

Attorney Ceneral's response came on 22"d February 2012, which to the

Board's interpretation questioned the outcome of the tendering process.

2.72 The Kenya Airports Authority Board's 157th special meeting reiterated

its resolution of 155th meeting that the procurement process for the

Creenfield Terminal project be annulled and restarted. lt further

resolved to bring all the stakeholders on board before any decisions

were made.

2.73 The 206th Tender Committee special meeting held on 27th )uly 2012

resolved that the tender awarded to M/s An Hui construction

Engineering Croup Ltd (AC EC) and M/s China Aero-Technology

lnternational Engineering Corporation (CATIC) be annulled as per the

Board's resolutions of 2ln February, 2012 and 25th May, 2012.

2J4 The special Board meeting that was held on 24th August 2012 was

procedurally called for. The chairman and the Managing Director had

consulted over the phone to call for the same meeting. However, the

Managing Director did not attend that meeting. lt is in this meeting
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whentheBoardresolvedtosendtheManagingDirectorona
compulsory leave for failing to implement its resolutions and leaking

the Authorities' classified documents to the outsiders'

2.75 The Authority has since learned through an Industrial court order that

the Managing Director has been granted a stay in his duties pending

hearinganddeterminationofthematter.lthoweverdenied
withdrawing the Managing Director's emoluments save for his offices

for securitY reasons

SubmissionsbythePublicProcurementoversightAuthority
2.26 The PPOA briefed the committee on 4in September 2012' The PPOA

informed the committee as follows:-

2.72 The permanent Secretary, Ministry of Transport vide a letter dated 6th

June 2012, requested PPOA to undertake a Procurement investigation

on the tender for construction of the Greenfield Project' PPOA in turn

informed KAA of the intended investigation' which was to commence

immediatelY

2.78 The proiect was approved for commencement by the KAA Board of

Directors, during its meeting held on 9th March 201L KAA estimated the

pro)ect to cost Ksh. 68,305,o21,8gg.13 and in the budget for the

2o11/l2financialyear,KAAhadallocatedKshs.l.2Billionforthe

project.
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2.79 The procurement method used for the project was lnternational

Competitive Bidding. Bidders were required to submit. Bidders were

required to submit a technical and financial proposal through the two

envelope system.

2.8O KAA invited bidders to a pre bi meeting which was held on 19th July

2011. During the meeting, KAA clarified various questions raised by

potential bidders.

2.B1The technical bid was opened on 17th November 2011. Five firms

namely:- M/s Sifikile, M/s Larsen & Turbo Ltd, M/s Beijing Construction

Engineering Croup & Sinohydro Corporation Limited(joint venture),

M/s Anhui Construction Engineering Croup & China National Aero

Technology(joint venture) and M/s Citibank submitted their bids while

M/s China Construction Engineering State Corporation Ltd were late

and their bid rejected and returned un-opened.

2.82 The Tender Committee at its rneeting held on l5th December 2011

awarded the tender to M/s Anhui Construction Engineering Co. at a

tender sum of Kshs.64,745,354,315. Both the successful and

unsuccessful bidders were notified on 16th December 2012 and 7rh

December 2012 respectively. The Successful bidder accepted the offer

on 19th December 2011. No Contract has been signed to date.

2.83 The final draft Report of the investigations carried by PPOA was

forwarded to KAA on 29th August 2012 for comments and a response
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from KAA is expected by 7th September 2012. This will then be analyzed

and ppOA will conclude the matter and advise the Committee

accordingly.

2.g4 The current Procurement laws were operationalized in 2006. An

exercise to review the same is ongoing'

2-g5 ppOA monitors implementation of procurement laws in public entities

while the Administrative Review Board is a forum where tendering

disputes are resolved.

Observation bY PPOA

2.86 KAA ought to have adopted the Public Private Partnership

arrangement to Procure the project as financing had not been secured

at the time of commencement of the procurement process'

2.BZ The mandatory requirement in the technical proposal for a letter of

intent from a financer may have limited participation by potential

bidders who were unable to secure a financer. This may partly explain

why 110 potential bidders purchased the bid document and only 5

bidders submitted bids.

Z.gg ln the minutes of the Tender Committee that awarded the tender, the

head of procurement unit was not the Secretary as provided under

Section 26(5)(b) of the Act.
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2.89 KAA's Ceneral Manager, Procurement and Logistics appointed

members of the evaluation committee, which is contrary to Regulation

16 (3) of the PPOA Act which requires that the Accounting Officer

appoints members of the evaluation Committee.

Submissions by the Ethics and Anti-Corruption Commission
2.9O The EACC was called to brief the committee on 5th Septemeber 2012

The EACC informed the Committee as follows:-

2.91The EACC received an anonymous complaint on 17th January 2012 on

alleged irregularities in the award of tender for the construction of the

greenfield terminal worth USD 500 million. lt was alleged that there

was a conspiracy involving the Kenya Airports Authority (KAA)

Managing Director (MD) and the Permanent Secretary (PS) Ministry of

Finance to award the tender to Larson Toubro Company at USD 640

million of which the excess USD 140 million was a kick back to the KAA

MD and the P5. The conduit of the bribe was a broker by the name

Mohan.

2.92 The EACC launched an inquiry, requesting the KAA to give it a

number of documents concerning the tendering process from the time

of advertising of the tender to the point of notification of award of the

tender. These included the advertised notice date, the memo approving

commencement of procurement process, evaluation report, copy of

opening register, minutes of meeting of opening of the tender,
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notification of award, letter of acceptance and international tencier

notice.

2.g3 After scrutinizing and analyzing the documents, the EACC found out

that the tender was opened on 17th November 2011' After evaluation'

Anhui Construction Engineering Croup Co. Ltd (ACEG) in joint venture

withChinaAero-TechnologylnternationalEngineeringCorporation

(CATIC)wasawardedthetenderwithanotificationofawardbeing

issued on 16th December 201.l. The company accepted the award on

19th December 2011. Larson company which was alleged to have been

associated with the KAA MD and the Ps Ministry of Finance was

eliminated at the technical evaluation stage'

2.g4 Based on the preliminary investigation, EACC did not find any suspect

dealings in the Process and therefore advised KAA to proceed with the

tender but in Prudence'

Submissions by the AttorneY Cenerai

2.g5 The Attorney Cenerai (AC) was invited to brief the committee on 5th

September 2012 on his involvement in the creenfietd procurement

Process.TheACadequatelyinformedthecommitteeonthefollowing
developments of the creenfield terminal at JKIA:

2.96 The tender was advertised by KAA on 24th June 2011 and it was due

to close on 21st September 2011. However, it was extended twice due

to the volume of queries by bidders to 17th November 2011' 120 tender
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documents were purchased and only 5 bidders returned the documents.

2 of the 5 bidders were incomplete and disqualified. 2 of the remaining

3 bids were technically non-responsive. The remaining bidder was

technically evaluated and their financial proposal opened. The bidder

did not have capacity to finance the project and had proposed 2

financing entities. A notification of award was sent to Anhui

Construction Engineering in joint venture with China Aero-Technology

lnternational Engineering Corporation on 16th December 2011 and they

responded affirmatively on 19th December 2011.

2.97 The PS Ministry of Transport wrote to the MD KAA on lOth January

2012 to prepare a cabinet brief on the progress of the project as had

been requested earlier by the Office of the Prime Minister (OPM).

Further the PS instructed the MD to issue a new tender that would be

assessed on the basis of design, construct, cost and completion time

without the financing aspect as none of the bidders had offered to

provide finance. The financing aspect was to be left to KAA.

2.98 The KAA responded to the PS Ministry of Transport on 8th February

2012 stating that the tender process was carried out in a satisfactory

manner. The KAA also sought legal advice from the AG on the matter

on 14th February 2012 stating that the PS Ministry of Transport had

directed for the cancellation of the tendering process and repetition of it

afresh yet a letter of award had already been issued to the winning

bidder. The AC provided a legal opinion on the matter and advised the

KAA to carry out the procurement process in accordance with the law
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and not terminate the process. on 24th February 2012, KAA submitted

a cabinet brief on the development of the project to the PS Ministry of

TransPort.

2.gg The oPM informed the A6 0n 20th March 2012 that the cabinet

memo had been presented and discussed in the cabinet committee

which directed that it be handled by a sub-committee of the cabinet

committee and advice it on the tendering process for the project' the

legal implications of terminating the process and propose a way

forwardfortheproject.Aspecialcommitteewasestabtishedbythe

OPM to deal with the matter'

2.1ooThe KAA forwarded the project summary and correspondences with

various government institutions concerning the project to the oPM and

the AC on 27th March 2012'

2.101 The oPM informed the Ac of a meeting of the technical committee

and the ministers' committee to be held on 3rd April 2012' The report

of the technical committee was forwarded to the Ac by the oPM on

12th April 2012. on 16th April 2012'the Ac forwarded a legal opinion

totheoPMindicatingthattheprojectbeimplernentedastendered

since the procurement Process was carried out properly from a legal

standpoint. The oPM informed the Ac that the Minister's committee

was to be held on 2nd MaY 2012'
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2.1O2The Minister of Transport informed the AC on loth May 2012 on the

Ministry's disagreement with the legal opinions by the AC and that the

matter was before the Public Procurement Oversight Authority (PPOA)

which would form a competent basis for a more comprehensive legal

opinion. The AC responded on 24th May 2012 stating that the office

will wait for communication on the issue from the Minister for

Transport or chairman of the Cabinet Sub-Committee.

2.1O3The KAA sought directions from the AC on 26th )uly 2012 on the

cancellation of the tender in view of the legal opinion of the AC, the

directions from the OPM to halt the procurement process pending a

directive on mater from Cabinet and the clearance of the procurement

process by the EACC.

2.1O4The Secretary to the Cabinet wrote to the AG on 27th )uly 2012

informing that the resolution by the KAA board to terminate the

procurement process without the concurrence of the cabinet committee

was in bad taste and disrespectful to Cabinet. The AC responded that

since the matter was still pending in cabinet, it would be imprudent to

initiate a parallel process as it could initiate conflict and expose the

government and l(AA to legal liability. The PS OPM also concurred with

the views of the Secretary to the Cabinet and AC. The OPM was of the

view that the Ministry of Transport should strongly reprimand the KAA

board for breach of administrative protocol and the KAA rescind the

decision to cancel the award of the contract while awaiting the final

policy direction from the cabinet. The Secretary to the Cabinet
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inforrned the AC of a meeting on this matter to be held on 29th August

2012.

2.1O5The MD KAA was ordered by the board to go on compulsory leave'

The MD then wrote to the chairman, Board of Directors KAA on 24th

August 2012 on the issue of the compulsory leave' By a copy of the

letter, the MD sought legal advice from the AG. The Chairman, Board

of Directors of I(AA wrote to the Ac on the issue of compulsory leave

of the MD stating that the board was not able to work with the MD as

he persistently and consistently failed to implement the KAA board

decisions.

Submissions by the Secretary to the Cabinet

2.lo6Thedeputytothesecretarytothecabinetbriefedthecommitteeon

6th september 2012. The following were his submissions:

2.107The expansion of the Jomo Kenyatta lnternational Airport was a

Vision 2A3O Project, to accommodate the expansion of Kenya Airways

and build Nairobi as a regional hub'

2.108The cabinet sub committee on lnfrastructure' chaired by the Hon'

Chris obure, was seized of issues surrounding the Creenfield Project'

The sub Committee submitted its Report to cabinet and the matter was

referred back to it, to conclude and submit its final Report to cabinet'
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2.logProcurement decisions are not made at Cabinet level. The 5ub

Committee can only deal with policy making decisions.

Submissions by the Minister of Transport
2.110 The Minister briefed the committee on llth September 2012. The

minister detailed the following as the developments surrounding the

greenfiel project and the Ministry's involvement:

2.111 The works at the JKIA started in the first five years of the present

government's regime. lt was decided that since the present JKIA

terminal couldn't handle the increased capacity, there was need to build

a new terminal, the Creenfield terminal.

2.112 The new terminal was to be financed through PPP. The contractor was

to design, build and finance the project and payment was to be done

after completion.

2.113 The tendering process opened on 24th June 2012 and closed on l4th

November 2012

2.114 On 4th December 2012, a letter from the PS of the Office of the Prime

Minister to the Minister of Transport requested for a cabinet brief on

the project. The Minister relied the information to the KAA.

2.115 No formal communication was accorded to the Ministry until loth

January 2012 when the KAA management and KAA board Save a
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courtesy call on the Minister. 
-Ihe KAA was then requested to prepare a

cabinet brief.

2.116 From the meeting, the minister was shocked to learn that the Project

had been shifted from a design, build and finance to a design, build and

propose a financier who will the enter into negotiations with the KAA'

The minister also noted that the tendering process was not competitive

having only one final bidder to get to opening of the financial bid yet

12O bidders bought the tender document. The winning bidder had

already been notified yet the finances had not been secured'

2.117 The Minister communicated to the KAA to halt the tendering Process'

since the matter is being deliberated in cabinet, the minister insisted that

the decision of the cabinet should be reached first before any further

action is undertaken.

Submission by the Fublic Procurement Administrative Review Bcarci

2.118 The board provided the committee with a written submission. lt

detailed as follows:

2.119 The request for review was lodged on the 31't day of July, 2012

against the purported decision by the Kenya Airports Authority made

on the 26th day of July, 2012 in the matter of Tender No'

KAA/ESIJKIA/658IDB for Design and build tender for construction of

the Creenfield Passenger Terminal Complex and Associated Works at
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the Jomo Kenyatta lnternational Airport. The Applicant has raised 20

ground as the basis for the review.

2.l2}The board finds the decision by the KAA board of directors directing

the MD to terminate the tender process as having no basis. The process

had duly followed the procurement process.

2.121 The board of directors of KAA had no role to play in the procurernent

process and KAA board has to appreciate he limitations imposed on it

to act in accordance with the law. This will also apply to other

government agencies interfering with the procurement process including

the Ministry of Transport, and the Office of the Prime Minister. This is

in accordance with the Public Procurement and Disposal Act, 2005.

Therefore the directions issued by the government agencies to annul the

procurement process should be revoked.

2.122The financing contract has no findings on the matter of the financing

contract since the applicant is not party to the proposed contract.

2.123The board orders the procuring entity to sign the contract to

design/build with the applicant within twenty eight (28) days of this

decision.
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3.0 sYNTHEsIs OF THE SUBMISSIONS

Submission bY the KAA Management

3.1 After the KAA management made its submission on the issues

surrounding the creenfietd Terminal Complex on 23'd August 2012 and

on 3Oth August 2Ol2,the Committee made the following observations;

3.2 The whole process of procurement was duly followed as provided for

in the Public Procurement and Disposal Act' 2005'

3'3 The KAA Board,s decision to send the Managing Director on

Compulsory leave when it was aware that he was a chief witness in the

committees' investigation was done in bad faith and in contempt of

parliament-

3.4 The KAA's Board decision to cancel the tender on the grounds that the

outcomeofthetenderingprocesswaswrongwaSill-advised
considering that it was an open tendering system where every company

had equal oPPortunities to bid'

3.5 The KAA Management's decision to vary the cost of the tender was in

linewiththeKAA,BoardresolutionofgthMarch20ll(l47tnmeeting)

whichadoptedthemasterplanwithmodificationstherein.
Modification of the master plan to include some aspects which were not

previouslytherewouldessentiallyleadtothecorrespondingincreasein
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cost. Furthermore, the costing was informed by the bill of quantities

done by the l(AA engineers.

3.6 The fact that one hundred and ten tenderers bought the tender

documents and only five returned their bids was common in the

procurements involving massive capital outlay. Not every company that

bought tender documents was capable of doing the job.

3.7 lf the tender were to be cancelled, there is a possibility of the comPany

that worn the tender suing the KAA and winning as advised by the

Attorney Ceneral. lf this was to occur, there would be dire financial

implications.

3.8 lt is in bad faith for both the Ministry of Transport and the KAA Board

to ignore the advice of the Attorney Ceneral, the Public procurement

Oversight Advisory, and the Public Procurement Advisory Review

Board against the cancellation of the Creenfield Project Tender.

3.9 Throughout the tendering process, it is clear that stakeholders like

Kenya Airways, Kenya Roads Board, the Office of the Prime Minister

and the Ministry in charge were involved.

Submission by the l(AA Board
3.10After the KAA Board made its submission on the JKIA Expansion Plans

the Committee made the following observations;
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3.11 The Board approved USD 500 million as the cost estimates for the

Creenfield terminal based on the master plan prepared by the

consultant.

3.l2According the Public Procurement and Disposal Act, 2005, Procurement

process is a preserve of the management and therefore the Board had

no business in interfering with it so long as the law was duly followed.
'This was the common practice within the Kenya Airports Authority's

procurements that had been undertaken. Therefore, the only time when

the Board would be required was during the approval stages of the

project.

3.13The Kenya Airports Authority Board was kept in the dark about the

Creenfield Project by the management in the whole tendering process.

3.l4Though the law was duly followed during the tendering process, the

Board was uncomfortable with the outcome of the process. lt felt that it

did not produce an acceptable minimum number of acceptable

technical and financial Proposals that could be compared especially

considering that out of 120 tenderers who bought tender documents;

only five submitted their bids. Furthermore, two of the five firms that

submitted their bids had incomplete documents (had no financing

proposals).
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3.15The fact that there were about three hundred enquiries throughout the

tendering was an indication to the Board that the tendering documents

were not clear to majority of the tenderers.

3.l6Management acted within the law by rejecting the tenderer who was

late by thirty minutes to submit his bid.

3.17There was an attempt to hold on the Expansion plans as indicated

through the letter of 14th November, 2011 to the the Permanent

Secretary, Ministry of Transport from the Prime Minister's Office. This

was as a result of the tender for the development of the second

terminal and runway at Jomo Kenyatta lnternational Airport as

structured, required mobilization of massive resources with approval by

various arms of government and therefore it required cabinet approval

for it to go forward. lt was recommended that the procurement process

be held on and should commence once cabinet approval for the same

by way of a Cabinet Memorandum was approved.

3.18The Committee observed that the KAA Management acted in contempt

of the Prime Minister's Office by awarding the tender to Anhui

Construction Engineering Croup Co. Ltd. (ACEC), on the 16th

December, 2011.

3.19The Committee observed that the cost of the tender awarded ($0S:

million) was materially different from the initial approved cost of $500

million by the Board. This variation (about 3oo/o) did not augur well
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with the Board and it clearly depicted unappreciation of the

complementary roles of the Board by the Management.

3.20 ln a letter dated 10th February 2012, from the Permanent Secretary,

Ministry of Transport to the Managing Director and copied to the

Chairman of the Board, KAA instructed the KAA Management not to

commit the Airports Authority on any contractual arrangement on the

proposed Creenfield project until the issues raised by the office of the

Prime Minister and the Ministry had been resolved by the Cabinet.

3.211n the Boards'155th special meeting of Directors held on Tuesday 21n

February, 2012 to deliberate on the status of the Creenfield Terminal

project following a meeting at the Ministry of Transport on 13th

February, 2012, it was resolved that KAA annul the ongoing

procurement process and re-start the same. There was one dissent from

Director, Kibuchi Muriithi.

3.22 The Committee observed that the KAA Management ignored the

board's resolution and instead sought the Attorney General's legal

opinion on the matter. The Attorney Ceneral's response came on 22"d

February 2012, which to the Board's interpretation questioned the

outcome of the tendering process. The Attorney Ceneral in Part said

""lUhere only one or two bids are determined responsive the procuring

entity shall have the option of proceeding with the evaluation or

determining the entire tender non-responsive."
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3.23 The Kenya Airports Authority Board's 157th special meeting reiterated

its resolution of 155th meeting that the procurement process for the

Creenfield Terminal project be annulled and restarted. lt further

resolved to bring all the stakeholders on board before any decisions

were made.

3.24 The 2o6th Tender Committee special meeting held on 27th )uly 2012

resolved that the tender awarded to M/s An Hui construction

Engineering Croup Ltd (ACEC) and M/s China Aero-Technology

lnternational Engineering Corporation (CATIC) be annulled as per the

Board's resolutions of 21n February,2012 and 25th May,2012.

3.25 The special Board meeting that was held on 24th August 2012 was

procedurally called for. The chairman and the Managing Director had

consulted over the phone to call for the same meeting. However, the

Managing Director did not attend that meeting. lt is in this meeting

when the Board resolved to send the Managing Director on a

compulsory leave for failing to implement its resolutions and leaking

the Authorities' classified documents to the outsiders.

3.26 The Authority has since learned through an lndustrial court order that

the Managing Director has been granted a stay in his duties pending

hearing and determination of the matter. lt however denied

withdrawing the Managing Director's emoluments save for his offices

for security reasons.
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Submission by the Public Procuremerit Oversight Authority
The Committee observed the following:

3.27 The brief presented before the Committee was neither signed nor

dated and the PPOA was requested to sign and date the document to

make it admissible. Further, he was directed to submit a detailed report

together with the letters exchanged between his office, KAA and the PS,

Ministry of Transport and the ruling made by the Administrative

Review Board.

3.28 The Director Ceneral did not give a considered opinion on the matter

before the Committee, although the Committee had expected him to

give the way forward, being the expert in the procurement process. No

party had objected to the tendering process.

Submission'by the Ethics and Anti-Corruption Commission (EACC)

The Committee was informed as follows by the EACC:-

3.29 The EACC received an anonymous complaint on 17th January 2012

on alleged irregularities in the award of tender for the construction of

the Creenfield terminal worth USD 500 million. lt was alleged that

there was a conspiracy involving the Kenya Airports Authority (KAA)

Managing Director (MD) and the Permanent Secretary (PS) Ministry of

Finance to award the tender to Larson Toubro Company at USD 640

million of which the excess USD 140 million was a kick back to the KAA
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MD and the PS. The conduit of the bribe was a broker by the name a

Mohan.

3.30 Upon the receipt of the allegation, the EACC launched an inquiry,

requesting the KAA to give it a number of documents concerning the

tendering process from the time of advertising of the tender to the

point of notification of award of the tender. These included the

advertised notice date, the memo approving commencement of

procurement process, evaluation report, copy of opening register,

rninutes of meeting of opening of the tender, notification of award,

letter of acceptance and international tender notice.

3.3lAs a result of the possession of the necessary Documents, and after

scrutinizing and analyzing the documents, the EACC found out that the

tender was opened on 17th November 2011. After evaluation, Anhui

Construction Engineering Group Co. Ltd (ACEC) in joint venture with

China Aero-Technology lnternational Engineering Corporation (CATIC)

was awarded the tender with a notification of award being issued on

l6th December 2011. The company accepted the award on 19th

December 2011. Larson Company which was alleged to have been

associated with the KAA MD and the PS Ministry of Finance was

eliminated at the technical evaluation stage.

3.32 After the seizure of the necessary documents and commencement of

the preliminary inquiry, the EACC initiated correspondences with

relevant institutions (MD- KAA) relating to the tender to facilitate in the
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inquiry of the alleged irregularities and who in turn sought clarifications

and were satisfied with clarifications.

3.33 Based on the preliminary investigation, EACC did not find any suspect

dealings in the process and therefore advised KAA to proceed with the

tender but in prudence.

ittee Observations

3.34 After discussions the Committee sought a brief deliberation ensued on

the nature of the complaint and the EACC provided the committee with

the summary of the matter raised by the complainant. The EACC also

informed the committee that the inquiry was just a preliminary

investigation. The EACC retaliated that their job was to protect

witnesses and safeguard projects from scuttles.

Submission by the Attorney Ceneral
Bidding Process

3.35 The request for proposal was advertised in the local print media on

23'd June, 2011. 120 persons purchased the tender documents and only

5 firms' submitted proposals by the 17th November, 2011 which was the

deadline.

3.36 The firms that submitted their bids were the following:

i. Anhil construction Engineering croup co. Ltd (ACEDC) & china

national Aero-technology lnternational corporation (CATIC);
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ii. Beijing Construction Engineering Co. Ltd (BECC) & Sinhydro Corp. Ltd

joint venture;

iii. Larsen & Toubro Ltd;

iv. Citibank; and

v. SlFlKlLE.

Mode of Evaluation

3.37 The evaluation of the tender was done by following 3 steps, that is to

say preliminary, technical and financial evaluation.

3.38 Out of the five (5) firms that submitted proposals, one (1) firm

(Citibank) was disqualified as it had only submitted a financial proposal.

3.39 The four (4) firms that remained were subjected to preliminary

examination to determine those that met the minimum mandatory

requirements. Only two (2) firms (ACEC & CATIC and Larsen & Turbo)

met these requirements and thereby qualifying for the detailed technical

examination.

3.4O The qualifying score set out for the technical evaluation was 7Oo/o.

ACEC & CATIC was ranked first with a score of 85 .960/o. Thus, ACEC

& Turbo was ranked second with a score of 62.740/o. Thus ACEC &

CATIC was responsive to the technical evaluation and qualified to

undergo the financial evaluation.
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3.4lThe financial evaluation was done by comparing the pre-bid estimate

for works (which was Kshs.68,305,O21,899.13 including taxes) against

the financial proposal of ACEC & CATIC which was Kshs.

64,745,354,315.00. Although the financial bid was -5.21o/o as

compared to the pre-bid estimate, the same was within the 25o/o off the

pre-bid estimate.

3.42 Further, the bidder had submitted two (2) letters of intent/interest to

finance the project from China Development Bank Corp & China Exim

Bank respectively.

3.43 With a combined financial and technical evaluation score of 9O.98o/o,

the bidder was found to be responsive to the conditions set out in the

tender documents.

3.44 Subsequently, the Authority issued the successful bidder with a

notification of award of the tender vide a letter dated I6'h December,

2011 and the bidder accepted the award of 19th December, 2011.

The issues raised by the Permanent Secretary, Ministry of Transport
3.45 The Authority received a letter from the Permanent Secretary which

stated as follows:-

3.46 That the outcome of the bidding process did not produce an

acceptable minimum number of technical and financial proposals that

could be compared; and
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3.47 None of the bidders offered to provide finance therefore the process

should be undertaken on the basis of design and build only.

3.48 The Permanent Secretary, therefore, directed that a new tender be

issued on a design, construct, cost and completion time etc and the

financing was to be an added advantage.

The legal issues to be considered : Whether the bidding process produced an

acceptable minimum number of technical and financial proposals

3.49 The Public Procurement and Disposal Act of 2OO5 does not define

competitive bidding. What the Act does is to provide for various

methods of procurement; including open tendering, direct tendering

and restrictive tendering.

3.5O The open tendering method of procurement is deemed to be the most

competitive. The glossary of the Public Procurement $ Disposal Ceneral

Manual (PPDCM) which is issued pursuant to section 9(c) (i) of the Act,

indicates that open tendering is the preferred procurement method of

Kenya that implies opening competition to the market with any

restrictions. This can be compared to direct procurement that does not

require use of competitive bidding.
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3.51The procedures to be followed in relation to open tendering are set out

in Parts V and lV of the Act and Public Procurement and Disposal

Regulations of 2006, respectively.

3.52 lt is noteworthy that none of the provisions in the Act and the

Regulations specifies the minimum number of technical and financial

proposals to be evaluated. The requirement for competition can only

be inferred from the use terms such as, "comparison of tenders",

ranking" and "lowest evaluated price".

3.53 An attempt to set a minimum number of bids to be evaluated is made

in the PPDCM. Part (o) of section 7.2 (Open Tendering Method) states

that: "UUhere only one or two bids are determined responsive the

procuring entity shall have the option of proceeding with the

evaluation or determining the entire tender non-responsive".

3.54 The PPDMC goes on to clarify that a procuring entity can only

exercise this option if it included the same in the bidding documents.

However, it is not clear which of the two options needs to be included

in the bidding documents proceeding with the evaluation or

determining the entire tender non-responsive.

3.55 ln the instant tender, five firms submitted bids. One firm was

disqualified. The remaining four firms were subjected to a three-step

evaluation process. The first step was the preliminary evaluation and

the four firms were subjected thereto after which two firms failed to
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meet the minimum mandatory requirements. Thus, only two firms

proceeded to the second step, being technical evaluation. One firm

was found unresponsive as a result of which only one firm proceeded

to the third step- financial evaluation.

Whether the bidders offered to provide finance

3.56 We have already indicated that the eligibility criteria for the instant

tender required the bidders to:

3.57 Subrnit a letter of commitment to finance the project from a

financier(s); and source for a suitable financier(s) meeting the minimum

terms and conditions in the tender document.

3.58 ln this regard, the successful bidder submitted two letters of

intent/interest to finance the project from China Development Bank

Corp and China Exim Bank, respectively.

3.59 The fact that these two letters were submitted is sufficient proof that

the successful bidder had,sourced for the two financiers.

The directive to terminate the procurement proceedings and re-tender

3.60 There are three instanced where procurement proceedings may be

terminated:

3.61Section 36 of the Act permits a procuring entity to terminate

procurement proceedings at any time without entering into a contract.
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Where a procuring entity takes this step, the law requires it to promptly

notify all the bidders and to give reasons for such termination to any

bidder who requests for them. lt is noteworthy that this provision has

been qualified by clause 3.27.2 of the request for proposals which

restricts the right of the employer to annual the tendering process to
"any time prior to award of contract";

3.62 Section 65 of the act requires a procuring entity to notify all the

bidders that none of the bids was responsive. This notification implies

termination; and

3.63 Where only one or two bids are determined responsive and the

procuring entity has stated in the bidding documents that it shall opt to

determine the entire tender non-responsive, as per the PPDCM.

3.64 The instance in (b) does not apply in the instance case, as there was a

responsive bid which (c) is subject an express provision in the bidding

documents. The Authority can only exercise this option if it includes it

in the bidding documents.

Way Forward

3.65 ln answer to question 1, going by the minimum number of bids

indicated in the PPDGM and assuming that the Authority had included

that option in the tender documents, the Authority ought to have

exercised the option to determine the entire tender unresponsive after

the technical evaluation, as only one firm emerged responsive.
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3.66 Since the Authority proceeded to evaluate a sole financial bid, then

authority rightfully opted to exercise the second option indicated in the

PPDCM. That is to award the tender to the responsive bidder.

Therefore, it is our view that the bidding process produced an

acceptable minimum number of technical and financial proposals.

3.67 The second issue as whether the bidders offered to provide finance,

instead they only had to propose a financier(s) and we are informed

that the responsive bidder gave two letters of intent/interest to finance

the project from China Development Bank and Exim Bank of China.

3 -68 Thirdly, as regards the directive to terminate the procurement

proceedings and re-tender, the only possibility of terminating the instant

procurement proceedings is under section 36 of the Act. However,

clause 3.27.3 of the request for proposals restricts the Authority's right

to annual the tendering process to "any time prior to award of

contract".

3.69 Thus by seeking to terminate the procurement process after

notification and acceptance of award of contract, the Authority will not

only be contravening the provisions of the clause 3.27.3 of the request

for proposals but also acting in bad faith; thereby undermining the

integrity and fairness of the procurement process.
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Submission by Office of the Secretary to the Cab'inet

3.70 The Committee observed that the Representatives from the Office of

the Acting Head of Public Service were not well briefed to inform the

Committee and it would be imperative to have the Acting Head of

Public Service appear before the Committee in person.

Written Submission by the Public Procurement Administrative Review Boarci

3.71The Committee received a written submission from the Public

Procurement Administrative Review Board:

3.72 The board finds the decision by the KAA board of directors directing

the MD to terminate the tender process as having no basis. The process

had duly followed the procurement process.

3.73 The board of directors of KAA had no role to play in the procurement

process and KAA board has to appreciate he limitations imposed on it

to act in accordance with the law, This will also apply to other

Sovernment agencies interfering with the procurement process including

the Ministry of Transport, and the Office of the Prime Minister. This is

in accordance with the Public Procurement and Disposal Act, 2005.

Therefore the directions lssued by the government agencies to annul the

procurement process should be revoked.
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3.74 The financing contract has no findings on the matter of the financing

contract since the applicant is not party to the proposed contract.

3.75 The board orders the procuring entity to sign the contract to

design/build with the applicant within twenty eight (28) days of this

decision.

3.76 The Board observes that this Tender was awarded on December 16th

2011 following an evaluation process which led to the award of the

tender to the Applicant as indicated above. The Board further observes

that conclusion of the process through execution of the contract has

been delayed such that, nearly nine months since the decision by the

Procurement Entity, the project has not Commenced.

3.77 The Board further observes that the procurement process has been

widely criticized for being too bureaucratic and slow in delivering

projects, especially infrastructure projects, to Kenyans in pursuit of

Vision 2O3O.

3.78 The Board observes that very often, it is the kind of interference

evident in this matter that is responsible for the delays in procurernent

processes, yet blame is shifted to the institutions involved in the

procurement process and the law.
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3.79 lt is clear from the event set out in this case that the delay in

concluding the procurement process was precipitated by interference by

the agencies listed above and not the Board or the law itself.

Submission by the Minister for Transport
From the deliberations with the minister, the committee observed the

following:

3.80 The whole process of conception and approval of the Creenfield

Terminal project was a mess considering that the Ministry of Transport

and government waited until the time when the tender had been

awarded start approval mechanisms.

3.81The Ministry of Transport demonstrated laxity in its duties considering

that it is the Prime Minister's Office which alerted the Ministry of

transport that the Creenfield Terminal project required approval by

other relevant Covernment departments.

3.82 The Minister for transport, being a member of the Cabinet

Subcommittee on infrastructure where the Attorney Ceneral sits was

sufficiently advised on the matter.

3.83 The reasons given by the Minister for stopping the Greenfield

Terminal Project was not sufficient considering that the competent

authorities have given the project a clean bill of health.

49



4.0 COMMITTEE'S OBSERVATIONS

The Cornmittee observed the following:-

Attorney General's Advice

4.1 The Attorney Ceneral is the principal legal advisor to the Covernment

pursuant to Article 156 of the Constitution of Kenya. The advice of the

Attorney Ceneral was sought with regard to the procurement process in

question and the directives given by various bodies including the KAA

Board of Directors, the Office of the Prime Minister and the Minister for

Transport.

4.2 The Attorney Ceneral advised that the rights of the successful bidder

had already crystallized and a binding legal relationship existed between

the parties. ln the event of failure to proceed with formalization of the

relationship by way of executing a contract, the successful bidder may

sue for damages and specific performance.

4.3 The Attorney Ceneral noted that investigations by the Ethics and Anti-

Corruption Commission did not disclose any irregularity in the

procurement Process and there was therefore no reason to warrant

delay in implementing the project. The Attorney General advised that

the project should be implemented.

Public Procurement Administrative Review Board
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4.4 The Public Procurement Administrative R.eview Board is established

under the Public Procurement and Disposal Act to review complaints

from any candidate who claims to have suffered or risks suffering, loss

or damage due to breach of a duty imposed on a procuring entity by

the Public Procurement and Disposal Act.

4.5 On 29th August 2012 the Public Procurement Administrative Review

Board delivered its ruling on Application for Review No. 3g/2O12 of

3l't July 2012 in which Anhui Construction Engineering Limited (ACEL)

in joint venture with China Aero-Technology lnternational Engineering

Corporation (CATIC) had complained about the failure by the Kenya

Airports Authority to enter into contract with it following award of the

tender.

4.6 The Review Board held that by virtue of the fact that the Kenya

Airports Authority, as a procuring entity, sent a formal letter of award

to the joint venture of ACEL and CATIC and the joint venture replied

accepting the award a legal relationship was formed between the two

entities which gave rise to certain mutual rights and obligations between

them. These rights and obligations remain even as the formalization of

contract is pending. lf KAA fails to formalize the contract it shall leave

itself liable to be sued for specific performance and damages.

4.7 The Review Board observed that the Public Procurement and Disposal

Act removed from the procurement decision making process actors such

as Cabinet Ministers and board members of statutory corporations. The
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statutory removal of board members and Cabinet Ministers, according

to the Review Board, was aimed at removing interference by the said

persons in the procurement function. Responsibility for the

procurement function has been fixed on professional staff of a

procurement entity, that is, the Accounting Officer and employees of a

public entity. They are in turn accountable for their decisions to all

oversight bodies such as the Auditor-Ceneral, the Ethics and Anti-

Corruption Authority, the Director-Ceneral of the Public Procurernent

Oversight Authority and Parliament. The committee agreed with these

observations of the Review Board.

4.8 The Review Board found that there has been interference in the

procurement process in question from government agencies that are not

recognized by the Public Procurement and Disposal Act in terms of the

decision making process. This is notable from the correspondence

exchanged between the Office of the President, Office of the Prime

Minister, the Ministry of Transport, the Attorney Ceneral, the Ethics and

Anti-Corruption Authority, the Director-Ceneral of the Public

Procurement Oversight Authority and the Managing Director of the

Kenya Airports Authority. The committee agrees with the Review

Board's observations of interference by government agencies in the

process of procurement.

4.9 The Review Board directed the Kenya Airports Authority to enter into

contract with the consortium of Anhui Construction Engineering Limited
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(ACEL) in joint venture with China Aero-Technology lnternational

Engineering Corporation (CATIC) within 2B darTs of 29th August 2012.

Policy Directions

4.loThe Kenya Airports Authority is established by the Kenya Airports

Authority Act, Cap 395. The Board of Directors of the Board includes:

i. a chairman who shall be appointed by the President;

ii. the managing director;

iii. the Permanent Secretary of the Ministry for the time being

iv. Responsible for matters relating to the Authority or his

v. Representative;

vi. the Permanent Secretary to the Treasury or his

vii. Representative;

viii. the Permanent Secretary to the Ministry for the time being

ix. Responsible for Transport and Communications or his

x. Representative;

xi. not more than two person not being public officers to be

xii. appointed by the Minister by virtue of their knowledge of civil

aviation.

xiii. The committee therefore found that the Board of Directors is

representative of the relevant Ministries of Government necessary to

give KAA policy direction.

4..I1 Section 11 of the

Minister for the

Kenya Airports Authority Act provides that the

time being responsible for matters related to
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Aerodromes may give directions of a general nature to the Board

relating to the operation of the undertakings of the Authority. The

Minister may, in consultation with the Minister for Finance, approve

any individual capital work for the purposes of the Authority which the

estimated cost exceed ten million shillings.

4.12The committee observed that the Board of Directors met with the

Minister for Transport on 9th March 2011 who approved of the project.

The Minister for Transport thereafter requested for updates of the

project. This signified that the Minister for Transport had granted policy

approval of the project as required by section 11 of the Kenya Airports

Authority Act.

4.13There has been a great deal of interference with the procurement

process of this project by various government agencies. The Minister for

Transport and the Board of Directors of KAA have purported to

withdraw their policy approval of the project on the ground that they

are not satisfied with the procurement process. This is contrary to the

law and done in bad faith as Parliament, through the Public

Procurement and Disposal Act, specifically removed the Board of

Directors and Ministers from the procurement process. The role of the

Board of Directors and the Minister is at policy level while the

operations of selecting the contractor to undertake the works through

the procurement process are the responsibility of the professional staff.
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4.l4There is no dispute that the project urgently needs to proceed in orr-ler

for the economy to benefit from a more efficient and effective Jomo

Kenyatta lnternational Airport. The relevant oversight bodies have

cleared the procurement process of any irregularities.

4.l5There is the danger of legal consequences and loss of colossal sums of

money if the contract is not signed and the project proceeding. The

committee finds that there is no reason that the Kenya Airports

Authority should not proceed with the project as per the award of the

Tender Committee and the directions of the Public Procurement

Administrative Review Board, save if the High Court issues and

injunction to halt the process.

4.l6That the Cabinet sub-committee responsible for infrastructure has not

moved quickly enough to provide policy direction with regard to the

tender for construction of the new terminal at the Jomo Kenyatta

I nternational Airport.

5.0 COMMITTEE'S RECOMMEN DATIONS

5.1 That the Kenya Airports Authority should comply with the directions of

the Public Procurement Administrative Review Board and enter into

formal contract with consortium of Anhui Construction Engineering

Limited (ACEL) in joint venture with China Aero-Technology

lnternational Engineering Corporation (CATIC) within 28 days of 29th

August 2012.
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5.2 That the Board of Directors of the Kenya Airports Authority and the

Minister for Transport obey the law and refrain from interfering with

the procurement process and day to day management of the Kenya

Airport Authority.

5.3 The Covernment ensures that its operations are streamlined and there is

a constant flow of information across all Ministries to avoid situations

where policy decisions are made and rescinded due to lack of

information as well as unnecessary bureaucratic delays caused by

lengthy and complicated decision making processes.
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, MINUTES OF THE 1'' JOINT SITTINC OF THE DEPARTMENTAL COMA4ITTEES - FINAN( L,PLANNINC AND TRADE, TRANSPORT, PUBLIC WORKS & HOUSINC AND BUDC,I-'TCOMMIITEE HELD ON 23RD AUCUST 2012, IN THE CON4MITTEE ROOM, 5TH FLOOR ,CONTIN ENTAL HOUsE.

PRESENT:
Hon. David Were, M.p. - Co-Chair
Hon. Chris Okemo - Co- Chair
Hon. Elias Mbau, Mp - Co-Chair
The Hon. (Prof.) Philip Kaloki, M.p.
Hon. Jakoyo Midiwo, M6H, M.p.
Hon. John Mbadi, Mp
Hon. Nelson Caichuhie, Mp
Hon. Ahmed Shabbir Shakeel, M.p.
Hon. Lucas Chepkitony, M.p.
Hon. Sammy Mwaita, M.p
Hon. lsaac Muoki, M.p.
Hon. Walter Nyambati, M.p.
Hon. Yusuf K. Chanzu, M.p.
Hon. Edwin O. Yinda, M.p.
Hon. (Dr.) Wilbur Onichilo, M.p.
I-lon. Emilio Kathuri, Mp
Hon. Benjamin Langat, M.p
Hon. Jackson Kiptanui,Mp
Hon. Luka Kigen

AB T APO CY
l-lon. Musikari Konrbo, M.p.
Hon. Lenny Kivuti, M.p.
Hon. Ntoitha M'Mithiaru, M.p.
Hon. Nkoidila Ole Lankas, M.p.

Hon. Martin Otieno Ogindo, M.p.
Hon. Sheikh Dor Yakub, M.p.
Hon. Moses Lessonet, M.p.
Hon. Omari Zonga, M.p.
Hon, Alfred Sambu, M.p.
Hon. Abdul Bahari, M.p.
Hon. John Mututho, M.p.
Hon. Nemesyus Warugongo, M.p.
Hon. Danson Mungatana, M.p.
Hon. Clement Wambugu, M.p.
Hon. Boaz Kaino, M.p.
Hon. Joseph Kiuna, M.p.
Hon. John Mututho - Chairman, Agriculture, Livestock and cooperatives
Hon. Dr. Robert Monda - Chairrnan, Health Committee
Hon' Fred Kapondi - Chairman, Administration & National Security Committee
Hon' Hussein Abdikadir- Chairperson, Constitution lmplementation Oversight Commitlee



Hon. David Koech - Chairman, Education. Research & Technology
Hon. James Rege - Chairman, Energy, Comrnunication & lnformation Committee
Hon. Aden Keynan - chairman, Defense & Foreign Relations Committee
Hon. Mutava Musyimi - Chairman, Lands and Natural Resources
Hon. sophia Noor - chairperson, Labour and Social welfare Committee
Hon. Thomas Mwadeghu - Chairman, Local Authorities and Funds Accounts Commit[ee
Hon. Ekwe Ethuro - Chairman, CDF (CFC) Committee
Hpn. Njoroge Baiya - Acting Chairman, Justice and Legal Affairs Committee
Hon. Dr. Bonny Khalwale - Chairperson, Public Accounts Committee
Hon. Mithika Linturi - Chairman, Public Investment Committee
Hon. David Ngugi- Chairperson, Local Authorities

IN ATTEN DANCE KENYA AIRPORTS AUTHORITY

Eng. Stephen Cichuki
Eng. Philemon Chamwada
Ml. John Thumbi
Mr. Allan Muturi
Mr. Francis Ngugi
Mr. Ceorge Kamau

Mr. Fredrick Muthengi
Ms. Josephine Kusinyi

Managing Director
Ceneral Manager
General Manager, Finance
Ceneral Manager, Procurement
Project Manager
Legal Officer

Fiscal Analyst
Clerk Assistant

IN ATT DANCE KENYA NATIONAL ASSEMBLY

MIN. NO. OOl /?012: PRELIMINARY

The Joint Chairperson called the meeting to order at ll.45a.m after prayers were said. He
introduced Members present and welcomed the Managing Director, Kenya Airports
Authority and his team.

MlN. NO. 00212012: IMPLEMENTATION OF THE JO O KENYATTA I AL
AIRPORT EXPANSION PROJECT

The Managing Director invited the General Manager, lnfrastructure, to appraise the
Committee on the subject matter. The General Manager then informed the Commiltee as
follows;-

(i) The current passenger terminal facilities were opened in 1978 with a capacity to
handle 2.5 million passengers per annum and no major improvement has been
carried out since, resulting in congestion and low level of passenger service.

(ii) The ongoing expansion commenced in 2006 with the aim of decongesting the airport
through increasing the capacity from 2.5 million passengers per annum to 9.3 million
Passengers Per annum and to improve safety and security at the airport. However,
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fcllov",ing c.ompit,ilon c,f rhe:rasrei- plan review, furtlrei- expansion vJas necessary to
expand capacii.y for;he a)rporl to handle lT.lmilllon passengers per annum in the
year 2O2O ancj 35.4million in the year 2030.

(iii)The Kenya Airurays business development strategy in terms of new route development,
fleet acquisition, and JKIA hub development through linking of every major African
city to the rest of the World through JKIA, were considered in the traffic forecast.
Kenya Airways plans to increase its fleet from the current 33 to 68 passenger aircraft by20I5 and 130 by 2020. out of this planned aircraft acquisition, )0 ur" currently onorder' The airline will also increase the number of dedicated freighters from 3 aircraftin 20ll to l9 in 2016. Consideration was also given to the rcenyi Ainvays strategy toopen six new .destinations every year, expand capacity to the rapidiy .rpuiding
economies of China and lndia and to position JKIA as the leading hub airport in Africalln addition to the Kenya Airways hub operation, there is grJat interest from new
operators to JKIA.

N 3 o'l STA 5 PLEM TION JKIA EX SION

The General Manager further informed the Meeting that;

The JKIA expansion program is being implemented in six packages and the status ofimplementation is as follows:
(i) Package I - Construction of the terminal unit 4 passenger apron, the taxiways and

associated civil and electrical works to increase the nr-L"r'of aircraft parking standsfrom 23 to 37 ,for which construction commenced in October 2006 and was
completed in April 2008. The cost for this package was U5$3Smillion and was funded
from KAA's own internal resources.

(ii) Package 2 - construction of terminal unit 4, the multi-storey car park and the gradeparking which is currently on-going having commenced in September 2Ol0 and
scheduled for completion in December 2013. The output from this project is theconstruclion of a new international terminal unit with 3O check-in counter with
separation of inbound and outbound passenger. It will further enhance airport hub
development in particular to support the Kenya Airways route developmuni ,trur"gyto link every major African city to the rest of the World through JKIA within the next
five years. The estimated cost of the package is U5$ 'llO.56 

111I1ion and is Co-funded
by the World Bank and AFD.

(iii)Package 3a - Construction of arrivals hall adjacent to Terminal 4 to increase capacity tohandle arriving passengers, to commence in June 2013 and be completed by May
2014. The estimated cost is US$ 24.5 milrion funded by EIB,

(iv)Package 3b - Renovation and re-organization of terminal unit 1, 2, 3 and arrivalsbuilding including construction of new infill building to commence in August 2013 andbe completed in June 20i5.The estimated cosr is Usiog.Smillion funded by EIB.

(v) Package 4a - Rehabihtation and upgrading of aircraft pavements and upgrading of ILS
system from lCAo CAT I to CAT Il to increase capacity of runway and to impive on
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safety of operation on the runway, construction is expected 1o commence in
November 2012 and be completed in April 2015. The estimated cost is US$
55million co-funded by AFD and KAA.

(vi)Package 4b - Construclion of 16 additional aircraft stands in support of Kenya Airways
route development strategy within the next 2 years. The construction commenced in
March 2012 and will be completed in August 2013. The estimated cost is
Kshs.2.3billion funded from KAA internal resources.

(vii) Package 6- second Runway, Taxiways And Associated Facilities
This will be a parallel runway of length 5.7Km capable of handling Code F aircraft Iike
Airbus A38o. The design is in progress and works are expected toior..n.e in March
2O13 for a 24 months period. The cost estimate is U5$lsOmillion which will be funded
by COK.

MIN. NO O12: CON RUCTION OF THE NEUU CREENFI

B

C

ELD TERMINAL
COMPLEX- ACI(ACE 5

The Meeting was further informed that;

A. Construction of the New Greenfield terminal complex and associated facilities will
provide the additional long term capacity to handle passengers and enhance operational
efficienry necessaryto consolidate the position of JKIA as the premier hub in the region.

The design footprint is modular and in line with current airporl design practices, allows
for future expansion without interrupting operations of the Terminal building during
construction' The JKIA Greenfield design foot print allows for another 12 million
Passengers.

The scope of the proposed development shall include the construction of a new terminal
building with floor area of about l78,OOO square metres on four levels conceived as a
hub terminal for efficient connectivity for transiting passengers. Among other facilities, it
will have 50 international check-in positions; 32 contact and g remotl gates; associated
aPron with 45 aircraft stands complete with fuel hydrant and all associated services. lt
will also include railway terminal, parking garage and airport hotel. The cost estimate is
US$654million based on tendered amount.

On 9th March 2011, the l47th Board of Directors meeting approved the Creenfield
Terminal Project after meeting the Minister of Transport on the JKIA Masterplan.

JKIA Greenfield Project was tendered in accordance with the Public procurement and
Disposal Act and adverlised in an open process on, 24th June 20ll as well as posted
to KAA Website. Through request from some bidders, the closing date was exlended
from 21tt September 2Ol1 to 25rh October 201.l and further extended to llrh
November 2011. This allowed for more time to put together their submission. The
only communication from Ministry of Transport during the 5 month tendering period

a

a
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\^/a-s on 3rd ociobe:' 2oi I r"t'r\e rr KliA recei'.r,.c a lctter ;;-onr ps rr-anspori to pi-oceeclrvith the tencjer as a design, build and firrance.

D. Bid 5ubmission

Five bids were submitted on the crosing day, 17rh November 20r.i) Three (3) were contractors
. Larsen & Toubro _ India
' Sinohydro Corporation Ltd _ China
' pasca, + watson architects/Anhui construction croup JV _ UVchina

ii) one bidd er' M/s china State construction croup arrived late past openingtime and their bid was not open.
,ii) ('t) was a bank _ Citigroup
iv) (1) was a financial institution _ Sifikile

This was a two (2) envelope bid, i.e. financial and technical proposals were submittedin separate envelopes.

a

Bidders were not required to finance the works but were to identify a financier whowould' and if successfur, sign a separate contract with KAA.
The tender required bidders to submit a financiar proposar in two parts, financingproposal (loan terms) and financiar proposar (amount of bid).
Bidders were also required to prove they had a competent lead consultant to carryout the designs, either by association or by use of internar capacity.

E. Evaluation and award
The bank and the financial institution were deemed irconrplete bids as they only hadfinancing proposals.
sinohydro Corporation Ltd failed because it did not meet mandatory requirement todemonstrate design capacity. rtqrtuot\Jr y re

Two (2) bidders made it to detailed evaluation.
i) Pascall * Watson architects/Anhui Construction Croup JV _ UVChina.ii) Larsen & Toubro _ lndia.

Larsen & Toubro failed to meet the pass mark. Reasons included and not limited to:- submitl-ed experience for design and build for past projects for which theywere only contractors.
One (l) bidder made it to financial evaluation.

- Pascall * Watson architecfs/Anhui Construction Group JV _ UVChina.- Bidders amount was usD 654 million. Bid was 5.210/o lower than theEngineers pre_bid estimate of USD 646 million.- Bidder submitted two financing options namely china Development Bankand china Exim Bank' Both met minimum criteria set out in the RFp andsubmitted favorable terms. 
vs'r I I

o

a

a

a

a

a

a

a
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a The Tender Committee did a comparative analysis of the costs with recently

completed similar Airports globally. The price was found to be comparable to
average rates of the following;

i) Cairo lnternational Airport Terminal 3 - 2OO9.

ii) King Abdul Aziz, Jeddah Saudi Arabia - 2011.
iii) Sofia airport. Bulgaria -2006.

MIN. NO. OO5i2O12: DEVELOPMENTS LEADIN6 TO THE DIRECTIVE FOR

CANCELI-ATION OF TEN DER

ln conclusion, the Meeting was informed that:

(i) Following a briefing to the PS Ministry of Transport by KAA Managing Director and

the Chairman of the Board of Directors, on l0'h January 2012, Transport PS issued a

lelter, under secret cover, requesting the Managing Director KAA to restart the tender
process. Reasons as follows:

a. Unacceptable minimum nurnber of acceptable technical and financial proposals

to be compared.
b. Bidders did not provide finance.

c. Bidders should compete on Design and Build basis.

(ii) On 8th February, 2012 KAA responded to the PS Ministry of Transport clarifying the

following:
a. After a 5-month tender submission period, only 5 Bidders submitted Bids. Of

which only 3 were complete bids.

b. Contrary to the PS Transports Ministry's letter, Bidders were NOT REQUIRED

to finance the project. They were only required to submit their bid with a

Third Party financier's proposal. A bidder financing this project would be

deemed to be a Public Private Partnership (PPP) and thus follow a different
laid out process.

c. Bidders DID compete on the design and Build basis alone as stipulated in the

RFP document. No other criteria were used.

d. Louis Berger from USA had been competitively sourced by KAA and engaged

to supervise the works of the contractor. Louis Berger's experience include :

i. Newark lnternational Airport
ii. Atlanta lnternational Airport
iii. South Korea (lncheon) lnternational Airport
iv. Navi Mumbai International Air:port

v. lslamabad lnternational Airport
vi. Multan lnternational Airport
vii. Thailand (Suvarnabhumi) Airport
viii. Mauritius (Ramgoolam) lnternational Airport
ix. Jordan(Queen Alia) lnternational Airport
x. Jamaica (Sangstar) lnternational Airport

6



xi. \urie:r,a:n (Lt" \lang) International ii;r-p,;ri

(iii;on l0'h February 2012, ihe PS /r4inistry of Transpoft responcied with instruction.s to act
on January 1A'm 2012 Letrer.

(iv)On l3th February 2012, the Ministerand P5 Ministry of Transport summoned the KAA
Board and manaSement for a discussion on the Tender. A presentation was made
just.ifying the need to proceed with the process. The Minister instructed the Board to
cancel the award and start the process afresh.

(v) On i4th February, KAA management in consultation with the Board wrote to the
Hon' Attorney C,eneral for legal advice on cancelling the award. KAA also wrote to
the external lawyers for the same advice.

(vi)On request from the Ministry, the Board met on 2lr Febru ary, 2012 and endorsed the
Ministers instruction to cancel the process. The KAA lawyers had advised that KAA
should await an authoritative opinion from the Hon. Attorney Ceneral before moving
forward. As a result, the board decision was not unanimous and the legal advice from
the Attorney Ceneral had not been obtained at the time of this meeting. The Board
considered two options:

a' Option 1 -Proceed with the project as tendered since expert opinion does not
indicate any findings that were in contravention of the procuremeni
regulations. This would ensure tirnely implementation of the project.

b' Option 2- Annul the ongoing procurement process and invite new tenders for
the project. However, it was noted that this would result in delays in
implementation and possible legal action by the bidder who had already been
notified of the award in the on-going tender process.

(vii) on 22'd February,2012 the Hon. Altorney General advised against cancellation of
the tender citing that:

a' ln opening one financial bid, the process produced an acceptable minimur.
number of technical and financial proposals.

b' lt was clear that the bidders were NOT required to finance the project anci
that they were onry to propose a financier (s) to KAA

c' Terminating will undermine the integrity and fairness of the procurementprocess. :

(viii) on 6th March, 2012 PS office of the Prime Minister wrote to KAA to withhold any
action on the Procurement process and prepare a Cabinet paper for direction.

(ix)On 7th March 2012. KAA forwarded the Cabinet paper as directed
(x) On l3th March,2012 KAA management appeared before the Cabinet subcommiltee for

lnfrastructure where a sub-committee of Ministers and a Technical sub-comritt".t*u,
formed to look into the details of the process of this tender.

(xi)on 20th March 2012, the PS, Prime Minister's office wrote to the Attorney 6eneral
requesting further analysis of legal implications of terminating the procurement process.
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(xii) On 2ln March, 2012, KAA received a letter from the PM's office requesting for cert'ain

documents for the Technical 5ub-committee. KAA engineers delivered the

documentation and appeared before the Technical sub-committee members.

(xiii) On l6th April 2012. the Attorney Ceneral responded to PS, Prime Minister's Office

letter of 20th March 2012, reiterating his recommendations in his lelter of 22"d February.

2012.
(xiv) On 22"d May 2012 the KAA Board of Directors held a meeting reiterating that the

tender should be cancelled.
(xv) On 14th June 2012, the PS Ministry of Transport wrote to the Director Ceneral Public

Procurement and Disposal Oversight Authority (PPOA), requesting for the DC's

investigation on any breach of procurement law on the Creenfield procurement

process.

(xvi) On I5th J une 2Ol 2, DC, PPOA wrote to KAA advising on PS's request and at the same

_ 
time requested for scheduling the dates for the investigation meetings.

(xvii) On lSth June 2012, DC, PPOA wrote to PS Ministry of Transport acknowledging

receipt of the letcer and advising on the likely day for completion of the exercise.

(xviii) On 25,h June 2012, the Minister Ministry of Transport called a meeting with PS,

Ministry of Transport. KAA, KCAA and KQ on way fonarard for implementation of the

Creenfield terminal and second runway. ln the meeting KQ was direcled to engage a

consultancy to review the Creenfield design and make necessary recommendations. The

Minister also advised that he was appointing a steering committee to oversee the

implementation of the Creenfield and 2nd runway.
(xix) On 10'h July 2012, the KQ consultant, M/s Avia Solutions of UK held a kick off

meeting with KQ, KAA and KCAA.

(xx) On 26'h July 2012, the KAA Board of Directors held a meeting in which they

instructed the MD to cancel the award.
(xxi) On 26th )uly 2012, the MD, KAA, wrote to the Attorney General requesting for legal

direction on cancellation and copied Secretary to the Cabinet amongst other offices.

(xxii) On 27,^ )uly 2012, the Attorney Ceneral and Secretary to the Cabinet responded to
the MD's letter, stating that it was not appropriate for the Board to dired' MD to take

action on the tendei'while the matt-er was pending with the cabinet
(xxiii) On 27th July 2012, the KAA Tender Committee held an urgent meeting on direction

of the Board of Directors to cancel the tender. The Tender Committee recommended that

the accounting officer, the MD should terminate.
(xxiv) On 3ln July 2012, the MD, KAA wrote to the Tender Commitlee advising he was

awaiting direction from the Cabinet.
(xxv) On 7th August, 2012,Secretary to the Cabinet wrote to KAA requesting action plan on

ground breaking for Creenfield Terminal and 2nd Runway.
(xxvi) On lOth August 2012, the Minister for Transport gazetfed the Steering Committee and

issued appointment lelters.
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'(x>r'"ii) On l3fh August 2ol'2, iire PS Pilme \riinis'ier's Oifjce..,r'cie a letter to Secretanr io inc
Cabinet' stating the need for the Board to obsei-ve Cablnei directive in light of
cancellation of the award.

'(xxviii) on l6'h August 2012, PPOA concluded the investigations of procurement process for
the Creenfield Terminal project

(xxix) on lTth August, the Board of Directors issued a statemeni to the press on the status on
the creenfield Terminal' A statement appeared in the print media on lgth August 2012.(xxx) On 20th August 2012. the KAA MD responded to the Chairman Board of Directors

M N oNs

The Meeting was informed that after receiving an order from the Ministry of Transport- to
cancel the tencier, the following developments have since taken place;

(i) on 20th January,2012 afl.er receiving a complaint, investigative officers from Ethics
and Anti-Corruption Commission collected documents on the Greenfietd Tender fronr
KAA offices.

(ii) on 26th January, KAA wrote to Ethics and Anti-Corruption commission to seek
authenticity of the offlcer.

(iii)on 3in January, 2012 Ag. CEo EACC wrote to l(AA confirming the investigation of the
Creenfield Terminal tender following an alleged irregularity in the process.

(iv)on l5th February,2012 EACC wrote to KAA clearing the tender process and allowing
KAA to.proceed with the project as planned.

(v) The Attorney ceneral has issued two (2) legal opinions on 22nd February 2oi2 and
16th August2ol2 advising against canceilation of the award.

(vi)The Public Procurement oversight Authority (PPoA) on request of p5, Ministry ofTransport conducted an investigation in August 2012. The conclusions of the
investigations are that the procurement process is in order

(vii) The Minister for Transport has appointed a steerlng committee to oversee the
redesign and re-adverlisement of the Creenfield Terminal Second runway

MIN. No. o0 7 / 2012: DELIBERA oNs

V
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Afler a brief deliberation on the cancellation of the tender for construction of the new
airport terminal at JKIA, the Meeting resolved to recall the Managing Director and his team

, after Members have had a chance to peruse the documents presented before the Committee.

MIN. NO- OO8/ 2012: ADJOURNMENT

There being no other business, the ioint Chair adjourned the meeting at half past one o
'clock.

SICINATURE:........
(Co-Chairman AVI Were, M.P.)

emo,ECH, M-P.)

DArE 141lt+

.n
L ,13 )op-SICINATURE:.....

(Co-Chairma
...DATE

n

SIGINATURE
(Co-Chairman (Hon as Mbau, M.P.)

DArE *lml*=
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MINUTES OF THE 2ND JOINT 5ITTINC OF THE DEPARTMENTAL COMMITTEE5 _

FINANCE, PIANNINC AND TRADE, TRANSPORT, PUBLIC WOR}$ & HOUSINC AND

BUDGET COMMITTEE HELD ON WEDNESDAY 29TH AUCUST 2012, IN THE

COMMITTEE ROOM 2ND FLOOR, CONTINENTAL HOUSE at'll:30 A-M.

PREsENT:

Hon. David Were, M.P. - Co-Chair
Hon. Chris Okemo - Co- Chair
Hon. Johnson Muthama. M.P.
Hon. (Prof.) Philip Kaloki, M.P.
Hon. Jakoyo Midiwo, MGH, M.P.
Hon. John Mbadi, MP
Hon. Nelson Caichuhie, MP
Hon. Ahmed Shabbir Shakeel, M.P.
Hon. Sammy Mwaita, M.P
Hon. lsaac Muoki, M.P.
Hon. Walter Nyambati, M.P.
Hon. Edwin O. Yinda, M.P.
Hon. Nelson Caichuhie, M.P.
Hon. Emilio Kathuri, MP
Hon. Ababu Namwarnba, M.P.
Hon. Omari Zonga, M.P.
Hon. Joseph Kiuna, M.P.
Hon. Ntoitha M'Mithiaru, M.P.
Hon. Alfred Sambu, M.P.
Hon. Jackson Kiptanui,MP
Hon. Lenny Kivuti, M.P.

ABSENT WITH APOLOGY
Hon. Elias Mbau, MP - Co-Chair
Hon. Lucas Chepkitony, M.P.
Hon. Musikari Kombo, M.P.
Hon. Nkoidila Ole Lankas, M.P.
Hon. Luka Kigen, M.P.
Hon. Yusuf K. Chanzu, M.P.
Hon. Martin Otieno Ogindo, M.P
Hon. Benjamin Langat, M.P
Hon. Sheikh Dor Yakub, M.P.
Hon. Moses Lessonet, M.P.
Hon. Abdul Bahari, M.P.
Hon. John Mututho, M.P.
Hon. (Dr.) Wilbur Ottichilo, M.P.
Hon. Nemesyus Warugongo, M.P
Hon. Danson Mungatana, M.P.
Hon. Clement Wambugu, M.P.



Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Boaz Kaino, M.P.
John Mututho,M.P.
Dr. Robert Monda, M.P.
Fred Kapondi, M.P.
Hussein Abdikadir, M.P.
David Koech, M.P.
James Rege, M.P.
Aden Keynan, M.P.
Mutava Musyimi, M.P.
Sophia Noor, M.P.
Thomas Mwadeghu, M.P
Ekwe Ethuro, M.P.
Njoroge Baiya, M.P.
Dr. Bonny Khalwale, M.P
Mithika Linturi, M.P.
David Ngugi, M.P.

IN ATTENDANCE

Mr. Fredrick Muthengi
Ms. Josephine Kusinyi
Mr. Evans Oanda
Ms. Rose Mudibo
Ms. Lucy Makara
Mr. Benjamin Ng'imor
Mr. Cilbert l(irui

KENYA NATIONAL ASSEMBLY

Fiscal Analyst
Clerk Assistant
CIerk Assistant
Public Relations Officer
Fiscal Analyst
Fiscal Analyst
Fiscal Analyst

MIN.NO. 009/2012: PRELIMINARY

The meeting started with a word of prayer at 1l:40 am

MlN.NO. 010/2012: IMPLEMENTATION OF THE JOMO KENYATTA
AI RT EXP

The Committee deliberated on the matter and resolved as follows:

A. Seek an extension of two weeks from the speaker to enable it conclude its work. The
Chairman of Transport Commitlee undertook to raise the matter with the speaker.

B. The Secretariat was asked to summarize the report that was tabled by the Kenya
Airports Authority when it appeared befoie the Committee to enable Members to
easily and quickly grasp all the salient issues within the report.

C. lnvite the following stakeholders to its rneetings to shed t,gn, on the matter:



il.

tv.

vl.

vll

VIII

The Management of the Kenya Airports Authority to appear on Thursday 3oth
August, 2012 at 10:30 am.
The Board of Kenya Airports Authoriry to appear on Thursday, 30'h August,
2012 at 3:30 pm.
The Public Procurement oversight Authority to appear on Tuesday 4th August.
2012 at ll:00 am
The Attorney General to appear on Tuesday 4th September, '12:30 Pm
The PS in the Prime Minister's office to appear on Tuesday 4th September,
3:30 Pm
The P5, Secretary to the cabinet and Acting Head of Public Service, to appear
on Tuesday 4th September, 4:30 Pm
The Ethics and Anti Corruption Commission to appear on Wednesday 5,n

September,2012 at 1l:00 am
The Minister for Transport and His Permanent Secretary to appear on
Wednesday 5th September, 2012 at 3:30 pm

MlN. NO. o11/ 2012: ADJOURNMENT

There being no other business, the Joint Chairman adjourned the meeting at twenty
minutes past twelve o 'clock.

..DArE.. !Ll ILq
SICINATURE:......

(Co-Chairman avid Were, M.P.)

SIC,INATURE:.......
(Co-Chairman C mo,EGH, M.P.)

SIGINATU RE:.... .

(Co-Chairman (Hon.EI Mbau, M.P.)

DATE ,lr ).> 1'z-I

DATE.



MINUTES OF THE 3RD JOINT SITTINC OF THE DEPARTMENTAL COMMITTEES _

FINANCE, PLANNING AND TRADE, TRANSPORT, PUBLIC WORKs & HOUSINC AND

BUDCET COMMITTEE HELD ON THURSDAY 3OTH AUGUST 2O]2, IN THE COMMITTEE

ROOM, 5rH FLOOR, CONTINENTAL HOUSE AT 1O:30 A.M.

PRESENT

Hon. David Were. M.P. - Co-Chair
Hon. Chris Okemo - Co- Chair
Hon. Elias Mbau. MP - Co-Chair
Hon. Jakoyo Midiwo. MCH. M.P.
Hon. John Mbadi. MP
Hon. Nelson Gaichuhie, MP
Hon. lsaac Muoki, M.P.
Hon. Walter Nyambati, M.P.
Hon. Edwin O. Yinda, M.P.
Hon. Nelson Gaichuhie, M.P.
Hon. Emilio Kathuri, MP

Hon. Lucas Chepkitony, M.P.
Hon. Clement Wambugu, M.P.
Hon. Omari Zonga, M.P.

Hon. Yusuf K. Chanzu. M.P.
Hon. Moses Lessonet. M.P.
Hon. Joseph Kiuna. M.P.

Hon. Dr. Robert Monda, M.P.
Hon. Musikari Kombo, M.P.
Hon. Ntoitha M'Mithiaru, M.P.
Hon. Sophia Noor, M.P.

Hon. David Ngugi, M.P.
Hon. Jackson Kiptanui,MP
Hon. Lenny Kivuti, M.P.

ABSENT WITH APOLOGY
Hon. Nkoidila OIe Lankas, M.P.
Hon. Alfred Sambu, M.P.

Hon. Sammy Mwaita, M.P
Hon. Ahmed Shabbir Shakeel, M.P
Hon. Johnson Muthama, M.P.
Hon. (Prof.) Philip Katoki, M.P.
Hon. Luka Kigen. M.P.
Hon. Ababu Namwamba, M.P.
Hon, Martin Otieno Ogindo, M.P
Hon. Benjamin Langat, M.P
Hon. Sheikh Dor Yakub, M.P.
Hon. Abdul Bahari, M.P.



Hon. John Mututho, M.P.
Hon. (Dr.) Wilbur Ottichilo, M.P.
Hon. Nemesyus Warugongo, M.P.
Hon. Danson Mungatana, M.P.
Hon. Boaz Kaino, M.P.
Hon. John Mututho,M.P.
Hon. Fred Kapondi, M.P.
Hon. Hussein Abdikadir, M.P.
Hon. David Koech, M.P.
Hon. James Rege, M.P.
Hon. Aden Keynan, M.P.
Hon. Mutava Musyimi, M.P.
Hon. Thomas Mwadeghu, M.P.
Hon. Ekwe Ethuro, M.P.
Hon. Njoroge Baiya, M.P.
Hon. Dr. Bonny Khalwale, M.P.
Hon. Mithika Linturi, M.P.

IN ATTENDANCE
Eng. Stephen Gichuki
Eng. Philemon Chamwoda -

Mr. John Thumbi
Mr. Allan Muturi
Mr Ceorge Kamau
Mr. Francis Ngigi
Mr. Jonah Biwott

Mrs. Florence Abonyo
Ms. Josephine Kusinyi
Mr. Fredrick Muthengi
Mr. Evans Oanda
Ms. Rose Mudibo
Mr. Benjamin Ng'imor
Mr. Cilbert Kirui

Clerk Assistant
Clerk Assistant
Fiscal Analyst
Clerk Assistant
Public Relations Offi cer
Fiscal Analyst
Fiscal Analyst

KENYA AIRPORTS AUTHORIry
Managing Director, KAA
General Manager, Projects and Engineering services
Ceneral Manager, Finance
Ceneral Manager, Procurement
Legal Officer
Projects Manager
Procurement Assistant

CE - KENYA NATIONAL ASSEMBLY

MIN NO. 01 )/) 012: PRELIMINARY

The Co-Chairman brought the meeting to order at i0:30 am after which players were
said. He then introduced Members present and welcomed the managing director, Kenya
Airporls Authority, and his team to appraise the Committee on the implementation
status of the Greenfield project at the Jomo Kenyatta lnternational Airport.



NirlN.NO.0'13 Cl2: MEETINC Wll'Ll l-l-iE MANACEMEN'I- OF Tl-tE KENYA AIRPORTS
TY N THE IMP N

KENYATTA IN-TERNATIONAL AIRPORT EXPAN5ION PROJECT

The Cornmilfee was informed as follows

Tenderin g Drocess

The Kenya Airports Authorily Board had approved the JKIA Master Plan by the
Consultant to design/build Creenfeild passenger Terminal complex and the
associated works at the Jomo Kenyatta lnternational Airport in its l47th Board
meeting of 9,hmarch 2011 at a cost of $SOO million subject to modifications in line
with the Board Members' observations. The Board therefore directed the
management to immediately commence the process of implementation.

Considering that $SOO mittion stated before and during tendering was abroad
level estimates based on the master Plan concept, the KAA engineers did a bilt of
quantities factoring in the modifications (upgraded utilities that were not in the
master plan) proposed by the Board as part of the tendering process and arrived
at a value af 5646 million. These upgraded utilities included:

a. Main supply upgrade for 65KV double line from a distance of up to 6KM,
power station with switch yard and step down transformer and associated
switchgear;

b. Air traffic control systems related to building interface with control tower;
c. New supply line for fuel hydrant from KPC fuel rank complete with all

accessories;

d. Enhancement of water supply by an independent source, storage and
dist'ribution system;

e. Water harvesting infrastructure; and
f . Water recycling systems

IV

The tender document stated that the bidders would submit a technical and
financial proposal. The proposed financier would be expected to negotiate with
the authority and enter into a separate financing agreement with the authority for
the financing. Under the Loans Cuarantee Act, the KAA is mandated to seek
parliament approval in getting the loans. However, this was not the case with the
Creenfield project since KAA would secure financing through assignment of its

receivables as per the KAA Act. The prospecLive tenderers were duly informed of
this fact.
The procuring process was conducted within the timelines prescribed under the
procurement [aw. The bids were invited on 25th June 2011 and they were
submitted in November 20.l1. The process of open tendering was therefore duly
followed considering that a five months period was provided. Upon closure of
submission of bids, China State Corporation was late by 30 minutes and therefore
did not submit its bid.

F
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vlt
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Thereafter the evaluation process was undertaken in accordance with section
l6(5)(b) of the Public Procurement and Disposal Act 2005 which stipulates that
after opening the bids, the evaluation process should be concluded within 30
days. The bids were opened on'l7th November 2O1'l and award made gn l5th
December 2011 which was within the allowed time. The contractor accepted the
award on i9th December 2011.
Throughout the procurement process, all the stakeholders were involved. For
instance, the Kenya Airutays was on board from inception to an extent of even
submitting an addendum after the master plan had been developed. The Minister
for Transport and his PS were presented with a master plan on 5'h November
2010. Through a letter in September 2011 the Ministry of Transport advised KAA
to proceed with the tender as it was. The KAA did a presentation of the project to
the Cabinet Sub-Commitlee on infrastructure on l3rh March 2012.

Attempted Cancellation of the tender

On l4th November 20.I1, the Ministry of Transport received a letter from the office
of the Prime Minister expressing concern that the Greenfield project was too big
to commit the taxpayers' money before cabinet approval. lt recommended
stoppage of the tendering process pending cabinet approval.

Upon receipt of the communication from the Prime Minister's Office, the KAA
managernent visited the office of the Prime Minister and made a detailed
presentation of the Project to the Prime Minister. While agreeing that the project
should 80 on, the Prime Minister advised the KAA management to prepare a
cabinet memo for the same project; which the KAA duly did and submitted to the
Cabinet through the Ministry of Transport (7,n march 2012). However, the
outcome of this cabinet memo is yet to be disclosed.

On l3th February 2012, the Minister and PS Ministry of Transport summoned the
KAA Board and management for a discussion on the tender. A presentation w.as
made justifying the need to proceed with the process. The Minister inst-ructed the
Board to cancel the award and start the process afresh.
On l4th February, KAA management in consultation with the Board wrote to the
Hon. Attorney General for legal advice on cancelling the award. KAA also wrote
to the external lawyers for the same advice.

On requestfrom the Ministry, the Board met on 2ln February,2012 and endorsed
the Ministers instruction to cancel the process. The KAA lawyers had advised that
KAA should await an authoritative opinion from the Hon. Attorney Ceneral
before moving forward. As a result, the Board's decision was not unanimous and
the legal advice from the Hon. Aftorney Ceneral had not been obtained at the
time of this meeting. The KAA was to later meet on 22"d May 2012 and 26th July

x.
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2012 vrhere they instructed the I'/ranaging Director to cancel the render against the

Hon. Attorney Ceneral's advice. 
-Ihis decision was advised against by the Attorney

general and the Secretary to the Cabinet on 27'h July 2012 pending discussion

ln his earlier advice of 22"d February 2012, the Hon. Attorney Ceneral had

advised against cancellation of the tender citing that:

a. ln opening one financial bid, the process produced an acceptable minimum

number of technical and financial proposals.

b. lt was clEar that the bidders were NOT required to finance the project and

that they were only to ProPose financier (s) to KAA

c. Terminating will undermine the integrity and fairness of the procurement

proces5.

The Public Procurement Advisory Board, Public Procurement Appeals Review

Board and the Ethics and Anticorruption Commission have since investigated the

tendering process and given it a clean bill of health.

Managing Director sent on compulsory leave

xll

xlll

xlv

xvi

XV

On 24r^ August 2012, the KAA Board held a special Board meeting in absence of
the managing director (without consultation with the Managing director) where it
resolved to send him on a compulsory leave and thereafter appointed an acting

Managing Director. The meeting was held a day after the KAA management was

appearing before the Committee to give evidence on the matter. The Board has

since instructed closure of the Managing Director's office including that of his

secretaries.
The reasons given for sending the Managing Director on comPulsory leave was

due to his failure to implement Board decisions and his lack of appreciation of the

complementally roles of the Board.
The Managing Director has since gone to the industrial coutl and obtained a court

order dated 27th August 2012 staying the KAA Board's decision pending hearing

and determination of the application.

MIN.NO O14/2O12: COMMITTEE BSERVATIONS

The Committee noted the following:
1. The whole process of procurement was duly followed as provided for in the

Pubtic Procurement and Disposal Act, 2005.

2. The l(AA Board's decision to send the Managing Director on Compulsory leave

when it was aware that he was a chief witness in the Committees' investigation

was done in bad faith and in contemPt of parliament.



3. The KAA's Board decision to cancel the tender on the grounds that the outcome
of the tendering process was wrong was ill-advised considering that it was an
oPen tendering system where every company had equal opportunities to bid.

4. The KAA Management's decision to vary the cost of the tender was in Iine with
the KAA' Board resolution of 9th March 20ll ('l47th meeting) which adopted the
master plan with modifications therein. Modification of the master plan to include
some aspects which were not previously there would essentially lead to the
corresponding increase in cost. Furthermore, the costing was informed by the bill
of quantities done by the KAA engineers.

5. lt is in bad faith for both the Ministry of Transport and the KAA Board to ignore
the advice of the Attorney Ceneral, the Public procurement Oversight Advisory,
and the Public Procurement Advisory Review Board against the canceliation of the
Creenfield Project Tender.

6. Throughout the tendering process, it is clear that stakeholders like Kenya Airways,
Kenya Roads Board, the Office of the Prime Minister and the Ministry in charge
were involved.

MIN. NO. Ols/ 2012: ADJOURNMENT

There being no other business, the Joint Chairman adjourned the meeti ng at thirt"y
minutes past one o 'cloc

t),1 5 [, 'SIGINATURE:.........
(Co-Chairman (

SIGINATU RE:. .. . .

(Co-Chairma

SIGINATURE:

... ... DATE.

I... DATE. /L 2o[>
n on

AV id re, M.P.)

, M.P.)

(Co-Chairman (Hon. E as Mbau, M.P.)
DATE... ..
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MINUTES OF THE 4'IH JOINT 5
-TTINC OF TIiE DEPARTA4ENTAL COMMI TTEEsFINANCE, PLANNINC AND TRA DE, TRANSPORT, PUBLlC WORKDS AND HOUsINCAND BUDCET COMMITTEE HELD ON THURSDAY 3OTH AUCUST 2012 IN COMMITTEEROOM, 5n'i FLOOR, CONTINEN TAL HOU5E AT 4.OO PM.

PRESENT

Hon. David Were, M.p. Co-Chair
Hon. Chris Okemo, M.p. Co-Chair
Hon. Edwin Yindan, M.p.
Hon. Ntoitha M'mithiaru, M.p.
Hon. (Profl Philip Kaloki, M.p.
Hon. Lucas Chepkitony, M.p.
Hon. Ahmed Shakeel Shabbir, M.p.
Hoh. lsaac Muoki, M.p.
Hon. David Ngugi. M.p.
Hon. Joseph Kiuna, M.p.
Hon. Nelson Gaichuhie, M.p.
Hon. Emilio Kathuri, M.p.
Hon. Jakoyo Midiwo, M.p.
Hon. Omar Zonga, M.p.
Hon. Clement Wambugu, M.p.
Hon. Yusuf Chanzu, M. p.

Hon. (Dr.) Wilbur Otr-ichilo, M.p.

ABS A Y
Hon. Elias Mbau, M.p. Co-Chair
Hon. John Mbadi, M.p.
Hon. Walter Nyambati, M.p.
Hon. Benjamin Langat, M.p.
Hon. Jackson Kiptanui, M.p.
Hon. Luka Kigen, M.p.
Hon. Musikari Kombo, M,p.
Hon. Lenny Kivuti, M.p.
Hon. Nkoidila OIe Lankas, M.p.
Hon. Martin Otieno Ogindo, M.p.
Hon. Sheikh Dor yakub, M.p.
Hon. Alfred Sambu. M.p.
Hon. Abdul Bahari, M.p.
Hon. John Mututho, M.p.
Hon. Nesmesyus Warugongo, M.p.
Hon. Danson Mungatana, M.p.
Hon. Boaz Kaino, M.p.
Hon' John Mututho, M.p. - chairman, Agricurture, Livestock and CooperativesHon. (Dr.) Robert' Monda, M.p. - chairman, Hearth committee
Hon. Fred Kapondi, M.p. - chairman, Administration & National security
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Hon. Hussein Abdikadir, M.P. - Chairman, Constitution lmplementation Oversight
Committee
Hon. David Koech M.P. - Chairman. Education, Research & Technology
Hon. James Rege, M.P. - Chairman, Energy, Communication & Information
Hon. Aden Keynan, M.P. - Chairman, Defense & Foreign Relations Committee
Hon. Mutava Musyimi, M.P. - Chairman, Lands and Natural Resources
Hon. Sophia Noor, M.P. - Chairperson, Labour and Social Welfare Committee
Hon. Thomas Mwadeghu, M.P. - Chairman, Local Authorities and Funds Accounts
Hon. Ekwe Ethuro, M.P. - Chairman, CDF (CFC) Committee
Hon. Njoroge Baiya, M.P. - Acting Chairman, Justice and Legal Affairs Commiltee
Hon. (Dr.) Bonny Khalwale, M.P. - Chairman, Public Account Commiltee
Hon. Mithika Linturi, M.P. - Chairman. Public lnvestments Committee

IN -AITENDANCE BOARD. KENYA AI RPORTS AUTHORITY
Hon. Martin Wambora
Mr. Kulow Maalim Hassan
Mr. Viaor Arika
Mrs. Catherine Kuria
Mr. lsaac N. Kamau

IN ATTENDANCE
Ms. Josephine Kusinyi
Mr. Evans Oanda
Ms. Rose Mudibo
Mr. Benjamin Ng'imor

Chairman
Director, Kenya Airports Authority

Legal Counsel, Kenya Airports Authority

KENYA NATIONAL ASSEMBLY
- Clerk Assistant
- Clerk Assistant
- Public Relations Officei'
- Fiscal Analyst

MIN. NO.OI512012: PRELIMINARY
The meeting was called to order at 4.30 p.m. followed by a word of prayer. The joint
Chairperson introduced the Members of the Committee and welcomed the Board of Kenya
Airports Authority. The Chairperson proceeded to brief the Board that the agenda of the
meeting was on the Jomo Kenyatta lnternational Expansion Project, which had been
referred to the Committee by the Speaker on the 16th of August 2012. The Board was
further informed that the Committee had met the management of Kenya Airports Authority
twice and needed to hear from the Board.

MlN. NO.017/2o12: BRIEFING BY THE BOARD ON THE JOMO
KENYATTA INTERNATIONAL AIRPORT EXPANSION PROJECT

The Committee was informed as follows:-

Functions of the Board
Section 15 (1) of the State Corporation Act, Cap 446 provides that a Board shall be
responsible for the proper management of the affairs of a state corporation and shall be
accountable for the rnoneys, the financial business and the management of a state
corporation.
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Section lO (D of the Kenya Airports Authority Act, Cap. 395 Provides that in exercising its

duty, the Managing Director may be given directions by the Board.

Section lO(c) of the Kenya Airports Authority Act, Cap. 395 Provides that the Board may

approve any individual capital work for the purpose of the Authority, not included within

the programme of works approved by the Minister, of which the estimated cost does not

exceed ten million shillings or such other sum as the Minister, from time to time, by order

determine;

The ten erins orocess of the Greenfiel d Terminal

The Board approved USD 500 million as the cost estimates for the Greenfield terminal based

on the master plan prepared by the consultant'

According the public procurement and Disposal Act, 2005, Procurement process is a preserve

of the management and therefore the Board had no business in interfering with it so long as

the law was duly followed. This was the common practice within the Kenya Airport's

Authority's procurements that had been undertaken. Therefore, the only time when the

Board would be required was during the appioval stages of the project-

The Kenya Airports Authority Board was kept in the dark about the Greenfield Project by

the management in the whole tendering process'

Though the law was duly followed during the tendering process, the Board was

uncomfortable with the outcome of the process. lt felt that it did not produce an acceptable

minimum number of acceptable technical and financial Proposals that could be compared

especially considering thai out of l20 tenderers who bought tender documents; only five

submitted their bids. Furthermore, two of the five firms that submitted their bids had

incomplete documents (had no financing proposals)'

The fact that there were about three hundred enquiries throughout the tendering was an

indication to the Board that the tendering documents were not clear to majority of the

tenderers.

Management acted within the law by rejecting the tenderer who was late by thirly minutes

to submit his bid.

Attempted Cancellation of the tendering

i4th November, 2011, a letter to the Permanent Secretary, Ministry of Transport from the

prime Minister's Office on the tender for the development of the second terminal and

runway at Jomo Kenyatta lnternational Airport'expressed concern that the project, as

structured, required mobilization of massive resources with approval by various arms of

government and therefore it required cabinet approval for it to go forward' lt
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recommended that the procurement Process be stopped immediately and commencement of
the mechanism of seeking cabinet approval for the same by way of a Cabinet Memorandum.

Management acted in contempt of the Prime Minister's Office by awarding the tender to
Anhui Construction Engineering Croup Co. Ltd. (ACEG), at a sum of US$6E3,782,g14.57
(inclusive of lOo/o cdntingencies for the works, 5o/o for employer's supervision consultant and
all taxes), on the l6th December, 2Oli.

l9'h December 201.l, the Anhui Construction Engineering Croup Co. Ltd (ACEG), in joint
venture with Aero-Technology lnternational Engineering Corporation (CATIC), accepted the
award through writing.

The cost of the tender awarded ($0S: million) was materially different from the initial
approved cost of $5OO million by the Board. This variation (about 30olo) did not augur well
with the Board and it clearly depicted unappreciation of the complementary roles oithe
Board by the Management.

ln a letterdated lOth February 2012, from the Permanent Secretary, Ministry of Transportto
the Managing Director and copied to the Chairman of the Board, KAA instructed the KAA
Management not to commit the Airports Authority on any contractual arrangement on the
proposed Creenfield project until the issues raised by the office of the Prime Minister and the
Ministry had been resolved by the Cabinet.

ln the Boards' 155th special meeting of Directors held on Tuesday 21u February, 2012to
deliberate on the status of the Greenfield Terminal project following a meeting at the
Ministry of Transport on 13th February,2012, it was resolved that KAA annul the ongoing
procurement process and re-start the same. There was one dissent from Director, Kibuchi
Muriithi.

The KAA Management ignored the board's resolution and instead sought the Attorney
General's legal opinion on the matter. The Attorney General's response came on 22"d
February 2012, which to the Board's interpretation questioned the out come of the
tendering Process. The Attorney 6enei'al in Part said ""Where only one or two bids are
determined responsive the procuring entity shall have the option of proceeding with the
evaluation or determining the entire tender non-responsive."

The Kenya Airports Authority Board's 157th special meeting reiterated its resolution of 'l55rh

meeting that the Procurement process for the Creenfield Terminal project be annulled and
restarted. lt further resolved to bring all the stakeholders on board before any decisions were
made.

The 206th Tender Committee special meeting held on 27rh )uly 2012 resolved that the tender
awarded to M/s An Hui construction Engineering Group Ltd (ACEG) and M/s China Aero-
Technology lnternational Engineering Corporation (CATIC) be annulled as per the Board's
resolutions of 21n February, 2012 and 25th May, 2012.
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The special Board meeting that was held on 24'h August 2012 was procedur-ally called for.
The chairman and the Managing Director had consulted over the phone to call for the same

meeting. However, the Managing Director did not attend that meeting. lt is in this meeting
when the Board resolved to send the Managing Director on a compulsory leave for failing
to implement its resolutions and leaking the Authorities' classified documenis to the
outsiders.

The Authority has since learned through an lndustrial court order that the Managing Director
has been granted a stay in his duties pending hearing and determination of the matter. lt
however denied withdrawing the Managing Director's emoluments save for his offices for
security reasons.

MIN. NO . 018/2012 COMMITTEE OBSERVATION s

The Committee observed the following:

l. The whole process of procurement was duly followed as provided for in the Public

Procurement and Disposal Act, 2005.
2- Though Procurement process is a preserve of the Management, it vras erroneous for

the Board to submit that it did not single that was happening during the procurement
process.

3. The KAA Board's decision to send the Managing Director on Compulsory leave when
it was aware that he was a chief witness in the Committees' investigation was done in

bad faith and in contempt of parliament.
4. The KAA's Board decision to cancel the tender on the grounds that the outcome of

the tendering process was wrong was ill-advised considering that it was an open
tendei'ing system where every comPany had equal opportunities to bid.

5. The KAA Management's decision to vary the cost of the tender was in Iine with the
KAA Board's resolution of 9'h March 2011 (147th meeting) which provided for
adoption of the master plan with modifications therein. With modification of the
master plan to include some aspects which were not previously there would
essentially lead to the corresponding increase in cost. Furthermore, the costing was
informed. by the KAA engineers' bill of quantities.

6. The fact that one hundred and twenty tenderers bought the tender documents and
only five returned their bids was common in the procurements involving massive

capital outlay. Not every company that bought tender documents was capable of
doing the job.

7. lf the tender were to be cancelled, there is a possibility of the company that worn the
tender suing the KAA and winning as advised by the Attorney 6eneral. lf this was to
occur, there would be dire financial implications.
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8. The Board's interpretation of the legal opinion of the Afrorney was selectively and
narrowly done by leaving out its conclusion that stated "Thus seeking to terminate
the procurement process after notification and acceptance of award of contract, the
Authority will not only be contravening the provisions of clause 3.27-3 of the request
for proposals but also acting in bad faith; thereby undermining the integrity and
fairness of the procurement process."

9. ltwas in bad faith for both the Ministry of Transport and the KAA Board to ignore
the advice of the Attorney Ceneral, the Public procurement Oversight Advisory, and
the Public Procurement Advisory Review Board against the cancellation of the
Creenfield Project Tender.

MlN. NO. O19/ 2012: ADJOURNMENT

There being no other business, the Joint Chairman adjourned the meeting at two minutes
past six o 'clock.

SICINATURE:...
(Co-Chairrnan (Hon. 'Were, M.P.)

... DATE. ] TId l1l/-

.. DATE...

t

SIGINATURE:....,
(Co-Chairman (H M.P.)

Mbau, M.P.)

n ns

SIC,INATURE:...
(Co-Chairman (Hon. Eli

DATE
D7 "42r 2-/

I
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MINUTES OF TFIE 5TH JOINT.SITTINC OF THE DEPARTMENTAL COMMITTEES

FINANCE, PLANNING AND TRADE, TRANSPORT' PUBLIC \UORKDS AND HOUSING

AND BUDGET COMMITTEE HELD ON TUESDAY 4TH SEPTEMBER2Ol2 IN COMMITTEE

ROOM, 5TH FLOOR, CON TINENTAL HOUSE AT 11.3O AM.

PRESENT

Hon. David Were, M.P. Co-Chair

Hon. Chris Okemo. M.P. Co-Chair

Hon. Elias Mbau, M.P. Co-Chair

Hon. Edwin Yinda, M.P.

Hon. Ntoitha M'mithiaru, M.P'

Hon. Lucas ChePkitonY, M-P'

Hon. Ahmed Shakeel Shabbir, M.P

Hon. lsaac Muoki, M'P'

Hon. David Ngugi, M.P'

Hon. Joseph Kiuna, M.P'

Hon. Nelson Gaichuhie, M-P.

Hon. Emilio Kathuri, M.P'

Hon. Yusuf Chanzu, M.P'

Hon. John Mbadi, M.P.

Hon. Jackson KiPtanui, M.P.

Hon. Alfred Sambu, M.P.

Hon. Lenny Kivuti, M.P,

Hon. Musikari Kombo' M.P.

Hon. Danson Mungatana, M.P.

Hon. Moses Lessonet, M.P.

Hon. James Rege, M.P, - chairman, Energy, communication & lnformation
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ABSENT WITH APOLOGY

Hon. (Profl Philip Kaloki, M.P.

Hon. Jakoyo Midiwo, M.P.

Hon. Omar Zonga, M.P.

Hon. Clement Wambugu, M.P.

Hon. (Dr.) Wilbur Ottichilo, M.P.

Hon. Walter Nyambati, M.P.

Hon. Benjamin Langat, M.P.

Hon. Jackson Kiptanui, M.P.

Hon. Luka Kigen, M.P.

Hon. Nkoidila Ole Lankas, M.P.

Hon. Martin Otieno Ogindo, M.P.

Hon. Sheikh Dor Yakub, M.P.

Hon. Abdul Bahari, M.P.

Ho!.John Mututho, M.P.

Hon. Nesmesyus Warugongo, M.P.

Hon. Boaz Kaino, M.P.

Hon. John Mututho, M.P. - Chairman, Agriculture, Livestock and Cooperatives

Hon. (Dr.) Robert Monda, M.P. - Chairman, Health Committee

Hon. Fred Kapondi, M.P. - Chairman, Administration & National Security

Hon. Hussein Abdikadir, M.P. - Chairman, Constitution Implementation Oversight
Committee

Hon. David Koech M.P. - Chairman, Education, Research & Technology

Hon. Aden Keynan, M.P. - Chairman, Defense & Foreign Relations Committee

Hon. Mutava Musyimi, M.P. - Chairman, Lands and Natural Resources

Hon. Sophia Noor, M.P. - Chairperson, Labour and Social Welfare Committee

Hon' Thomas Mwadeghu, M.P. - Chairman, Local Authorities and Funds Accounts
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l-lon. Ekwe Eiliuro. M.P. - Chairrnan, CDF (CFC) Cornmitiee

Hon. Njoroge Baiya, M.P. - Acting Chairman, Justice and Legal Affairs Committee

Hon. (Dr.) Bonny Khalwale, M.P. - Chairman, Public Account Committee

Hon. Mithika Linturi, M.P. - Chairman, Public lnvestments Committee

IN ATTENDANCE

Mr. Maurice Juma

Mr. Peter Ndung'u -

Mr. Robert Kanyi

Mrs. Jane Njoroge

IN ATTENDANCE

Ms. Josephine Kusinyi

Mr. Evans Oanda

Mr. Fredrick Muthengi

Mr. Benjamin Ng'imor

MIN. NO o20/2012:

RITY P A

Director General

Manager, Compliance

Capacity Building

General Manager, Technical Services

KENYA NATIONAL ASSEMBLY

- Clerk Assistant

- Clerk Assistant

- Fiscal Analyst

- Fiscal Analyst

PRELIMINARY

The meeting was called to order at 11.30 a.m. followed by a word of prayer. The joint
Chairperson introduced the Members of the Committee and welcomed the Director
6eneral, PPOA and his team.

I lN. NO.02112012: BRIEFING BY THE DIRECTOR GEN ERAL, PPOA. ON THE
GREENFEILD PROJECT

The Committee was informed as follows:-

i. The Permanent Secretary, Ministry of Transport vide a letter dated 6th June 2012,
requested PPOA to undertake a procurement investigation on the tender for
construcfion of the Greenfield Project. PPOA in turn informed KAA of the intended
investigation, which was to commence immediately.

ii. Approval of the Project; The project was approved for commencement by the KAA
Board of Directors, during its meeting held on 9th March 2011. KAA estimated the
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IV

VI

vil.

VIII

IX

project to cost l<rh. 68,305,021.899.13 and in the budget for the 2011/12 financial
year, l(AA had allocated lths. 1.2 Billion for the projed.

The procurement method used for the project was lnternational Competitive Bidding.
Bidders were required to submit bids containing both a technical and a financial
proposal through the two envelope system.

Pre Bid Meeting; KAA invited bidders to a pre bid meeting which was held on 'l9th

July 2011. During the meeting, KAA clarified various questions raised by potential
bidders.

Tender Opening; The technical bid was opened on l7'h November 2011. Five firms
namely:- M/s Sifikile, M/s Larsen & Turbo Ltd, M/s Beijing Construction Engineering

Croup & Sinohydro Corporation Limitedffoint venture), M/s Anhui Construction
Engineering Croup & China National Aero Technology[ioint venture) and M/s
Citibank submitted their bids while M/s China Construction Engineering State

Corporation Ltd were late and their bid rejected and returned un-opened.

The Tender Committee at its meeting held on l5th December 2Oll awarded the
tender to M/s Anhui Construction Engineering Co. at a tender sum of Kshs.

54,745,354,315. Both the successful and unsuccessful bidders were notified on l6th

December 2012 and 7th December 2012 respectively. The Successful bidder accepted
the offeron lgth December 2011. No Contract has been signed to date.

The final draft Report of the investigations carried by PPOA WAS FORWARDED TO
KAA on 29th August 2Ol2 for comments and a response from KAA is expected by /tn
September 2012. This will then be analyzed and PPOA will conclude the malter and
advise the Committee accordingly.

The current Procurement laws were operationalized in 2006. An exercise to review
the same is ongoing.

PPOA monitors implementation of procurement laws in public entities while the
Administrative Review Board is a forum where tendering disputes are resolved.

MrN. NO. 02212012 PPOA'S OBSERVATIONS

The Committee was further informed as follows:-

lt

KAA ought to have adopted the Public Private Partnership arrangement to procure
the project as financing had not been secured at the time of commencement of the
procurement process.

The mandatory requirement in the technical proposal for a letter of intent from a

financer may have limited participation by potential bidders who were unable to
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lll.

secure a flrrancer' This malr partly explaii-r rtrhir l1O pcte:rtial bicidc;-s i;urchaseci ilre

bid document and only 5 bidders submitted bids'

ln the minutes of the Tender Comr-nittee that awarded the tender' the head of

;;;r;.;;ni unit was not the Secretary as provided uncjer Section 26(5)(b) of the

IV

Act.

KAA's (eneral Manager. Procurement and Logistics appointed members of the

evaluation committee, *hi.h is contrary to Regulation l6 (3) of the PPOA Act which

requires that tl-re Accounting officer appoints members of the evaluation committee'

MIN. N o.023 12 E ATIO

DATE.

/2
..DATE

. . .. DATE..... ..

ITfiJI'

The Committee observed the follovuing:

II

lll.

MIN o. o24/ 2012: ADJOURNM ENT

There being

minutes past one o '

SICINATURE:.......
(Co-Chairma David Were, M.P.)

SIGINATU RE:...

(Co-Chai Okemo, M.P.)

SIGINATURE

The brief presented before the Committee was neither signed nor dated and the

Director Ceneral was requested to sign and date the document to make it admissible

Further, he was directed to submit a detailed report together with the lelters

exchanged between his office, KAA and the P5, Ministry of Transport and the ruling

made by the Administraiive Review Board'

The Director General did not give a considered opinion on the malter before the

Commiltee, although the commircee had expected him to give the way forward'

being the expert in the Procurement process'

No party had objected to the tendering process'

l.

no other busin e Joint chairman adjourned the meeting at twenty seven

2o1Z

'Z--Di L-

(Co-Chairman (H Elias Mbau, M.P.)
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vtNurrs oF THE 6rp, JoINT 5lTTlNC Or'- -i-il: DEFAR.-Ih/iEli'i',r'i- co'\/r,r',11-l-Ti:85

FINANCE, PLANNII.]G & TRADE; -TRANSpOR.'t-. F"JBL)C \XiORK*( & i-lol)slNC A)!D

BUDC,ET COMMITTEE HELD ON WENESDAY 5TH sEPTEMBER 2Oi2, IN -Ii iT CO}VIM TEE

ROOM,5TH FLOOR, CONTINENTAL HOUSE AT l1:00 AM'

PRESENT:

Hon. David Were, M.P. - Co-Chair

Hon. Chris Okemo, M.P. - Co- Chair

Hon. (Prof.) PhiliP Kaloki, M.P.

Hon. Danson Mungatana, M-P.

Hon. David Ngugi, M.P.
Hon. Nelson 6aichuhie' M.P.

Hon. Ahrned Shabbir Shakeel' M.P.

Hon. John Mbadi, M.P.
Hon. Sofia Abdi Noor, M.P'
Hon. lsaac Muoki, M.P'
Hon. Walter Nyambati, M'P'
Hon. Yusuf K. Chanzu, M.P.

H-on. Edwin O. Yinda, M.P.

Hon. Alfred Sambu, M.P.
Hon. Emilio Kathuri, M.P.
Hon. Boaz Keino, M.P.
Hon. Jackson Kiptanui, M.P'
Hon. Clement Wambugu' M.P.

Hon. Moses Lessonet, M.P.
Hon. Mithiaru Ngeitha, M.P.

Hon. joseph Kiuna, M.P.

ABSENT WITH APOLOCY
Hon. Lucas ChepkitonY, M.P.

Hon. iakoyo Midiwo, M.P'
Hon. Omar Zonga, M.P.
Hon. (Dr.) Wilbur Ottichilo, M.P.

Hon. Elias Mbau, M.P.
Hon. Benjamin Langat, M,P.

Hon. Luka Kigen, M.P.
Hon. Musikari Kombo, M.P.

Hon. Lenny Kivuti, M.P.
Hon. Nkoidita Ole Lankas, M.P.
Hon. Martin Otieno Ogindo, M.P.

Hon. Sheikh Dor Yakub, M.P.

Hon. Abdul Bahari, M.P.
Hon. John Mututho, M.P.
Hon. Nesmesyus Warugongo, M.P.
Hon. John Mututho, M.p. 

-- 
Chairman, Agriculture, Livestock and Cooperatives

Hon. (Dr.) Robert Monda, M.P. - Chairman, Heatth committee

Hon. Fred Kapondi, M.P. - Chairman, Administration & National Security
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llon. Hussein Abdikadir, M.P. Chairman, Constitution lmplementation
Committee
I--lon. David Koech M.P. - chairman, Education, Research & Technology
Hon. James Rege, M.P. - chairman, Energy, Communication & Information
Hon. Aden Keynan, M.P. - Chairman, Defense & Foreign Relations Committee
Hon. Mutava Musyimi, M.P. - chairman, Lands and Natural Resources
Hon. Thomas Mwadeghu, M.P. - Chairman, Local Authorities and Funds Accounts
Hon. Ekwe Ethuro, M.P. - Chairman, CDF (CFC) Committee
Hon. Njoroge Baiya, M.P. - Acting Chairman, Justice and Legal Affairs Committee
Hon. (Dr.) Bonny Khalwale, M.P. - chairman, Public Account Committee
Hon. Mithika Linturi, M.P. - chairman, Public lnvestments Committee

INATTEN DAN C E ICS AND ANTI CO COMMISSION CC

Oversight

Kennedy Masita
Humphrey Maiva
Joseph Owino

IN ATTENDANCE ATTORN EY G

Proff. Cithu Muigai, ECH, MP
Miss Chesoni

IN

coordi nator of investigations
EACC Staff
EACC Staff

ERAL'S OFFICE

Attorney General
Parliamentary Assistant of AC

DANCE KENYA NATIONAL ASSEMBLY

Mr. Fredrick Muthengi
Mr. Cilbert Kirui
Mr. Benjamin Ng'imor

- Fiscal Analyst
- Fiscal Analyst
- Fiscal Analyst

IN. N 2: PRELIMINARY

The Joint Chairperson called the meeting to order at ll.4Oa.m after prayers were said. He
introduced Members present and welcomed the Ethics and Anti-Corruption Commission
(EACC) team.

MIN. NO. 25/2012: MEETING WITH ETHICS AND ANTI- CORRUPTION COMMISSION

i.)

The EACC informed the Committee as follows:-

The EACC received an anonymous complaint on 17th January 2012 on alleged
irregularities in the award of tender for the construc[ion of the Creenfield Terminal
worth USD 5O0 million. lt was alleged that there was a conspiracy involving the
Kenya Airports Authority (KAA) Managing Director (MD) and the Perrnanent
Secretary (PS) Ministry of Finance to award the tender to Larson Toubro Company at
USD 640 million of which the excess USD 

.l40 million ra,ras to be shared betrveen the
IGA MD and the P5. The conduit of the bribe was a broker by the name Mohan.

a
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ii.) -ihe EACC launched an inquiry by requetting the KJI.A to gir.'e;: a nun-,ber cf
documents concerning the tendering process from the rime of adr.,etiisinS of the

tender to the point of notification of award of the tender. These included the

advertised notice date, the memo approving commencement of procurentent Process,
evaluation report, copy of opening register, minutes of meeting of opening of the
tender, notification of award, lelter of acceptance and international tender notice.

iii.) After scrutinizing and analyzing the documents, the EACC found out that the tender
was opened on l7,h November 201.l. After evaluation, Anhui Construction

Engineering Croup Co. Ltd (ACEC) in joint venture with China Aero-Technology
lnternational Engineering Corporation (CATIC) was awarded the tender with a

notification of award being issued on j6'h December 2011. The comPany accepted the
award on 19'h December 20.l'1. Larson Company which was alleged to have been

associated with the KAA MD and the PS Ministry of Finance was eliminated at the
technical evaluation stage.

iv.) Based on the preliminary investigation, EACC did not find any suspect dealings in the
process and therefore advised KAA to proceed with the tender but in prudence.

MlN. NO. 27/ 2012: MEETING WITH THE AfiORNEY CENERAL OVER THE

GREEN FEILD TERMINAL PROJECT

The Committee was informed as follows:

i.) The tenderwas advertised by KAA on24rh June 201.l and itwas due to close on 2lst
September 20.l1. However, it was extended twice due to the volume of queries by

bidders to 'l7th November 2011. 12O tender documents were purchased and only 5

bidders returned the documents. 2 of the 5 bidders were incomplete and disqualified.
2 of the remaining 3 bids were technically non-responsive. The remaining bidder was

technically evaluated and their financial proposal opened. The bidder did not have

capacity to finance the project and had proposed 2 financing entities. A notification
of award was sent to Anhui Construclion Engineering in joint venture with China
Aero-Technology lnternational Engineering Corporatlon on ]6th December 2011 and
they responded affirmatively on 19th December 2011.

ii.) The PS Ministry of Transport wrote to the MD KAA on l0th January 2012 directing
him to to prepare a cabinet brief on the progress of the project as had been requested
earlier by the Office of the Prime Minister (OPM). Further the PS instructed the MD
to issue a new tender that would be assessed on the basis of design, construct, cost

and completion frme without the financing aspect as none of the bidders had offered
to provide finance. The financing aspect was to be left to KAA.

iii.) The KAA responded tothe PS Ministry of Transport on 8th February 20.l2 stating that
the tender process was carried out in a satisfactory manner. The KAA also sought legal

advice from the Attorney General on the matter on l4th February 2012 stating that
the PS, Ministry of Transport had directed for the cancellation of the tendering
process and ordered a repetition of it yet a letter of award had already been issued to
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iv-)

thewinningbidder.TheAttorneyCeneralProrlidecialegalopiniononthemalter
and advised the KAA to carry out the procurement process in accordance with the

lavr and not terminate the process. On 24'h February 2012, KAA submitted a cabinet

brief on the development of the projecl to the P5, Ministry of Transport.

On 2O,h March 2012, the Office of the Prime Minister informed the Attorney Ceneral

that the cabinet memo had been presented and discussed in the Cabinet Committee

which directed that it be handled by a sub-committee on infrastructure which was

required to advise on the matter in so far as tendering Process: the legal implications

of terminating the process and propose a way forward for the project. A special

committee was established by the OPM to deal with the mafter.

The KAA forwarded the project summary and corresPondences with various

government institutions concerning the project to the Office of the Prime Minister

and the Attorney General on 27'h March 2012.

The Office of the prime Minister informed the Attorney General of a meeting of the

technical committee and the ministers' committee to be held on 3'd APril 2012. The

reporl of the technical committee was forwarded to the Attorney Ceneral by the

Office of the Prime Minister on l2'h April 2012. On l6'h April 2012, the Attorney

General forwarded a legal opinion to the Office of the Prime Minister indicating that

the project be implernented as tendered since the procurement Process was carried

out properly from a legal standpoint. The Office of the Prime Minister informed the

Attorney General that the Minister's committee vuas to be held on 2nd May 2O12.

On l0th May 2012, the Minister for Transpotl informed the Attorney Ceneral on the

Ministry's disagreement with the legal opinions by the Atlorney Ceneral and that the

matter was before the Public Procurement Oversight Authority (PPOA) which would

form a competent basis for a more comprehensive legal opinion. The Attorney

Ceneral responded on 24lh May 2012 stating that the office will wait for
communication on the issue from the Minister for Transport or chairman of the

Cabi net 5ub-Committee.

On 26rh )uly 2012, the KAA sought directions from the Attorney Ceneral on the

cancellation of the tender in view of the legal opinion of the Attorney Ceneral, the

directions from the Office of the Prime Minister to halt the procurement process

pending a directive on mater from Cabinet and the clearance of the procurement

process by the EACC.

On 27th July 2012, the Secretary to the Cabinet wrote to the Attorney Ceneral

informing that the resolution by the KAA board to terminate the procurement process

without the concurrence of the cabinet committee was in bad taste and disrespectful

to Cabinet. The AG responded that since the matter was still pending in cabinet, it

would be imprudent to initiate a parallel Process as it could initiate conflict and

expose the government and KAA to legal liability. The PS Office of the Prime Minister

also concurred with the views of the Secretary to the Cabinet and Attorney Ceneral.

The Office of the prime Minister was of the view that the Ministry of Transport

should strongly reprimand the KAA board for breach'of administrative protocol and

the KAA rescind the decision to cancel the award of the contract while awaiting the
4

v.)

VI )

vii.)

viii.)

ix.)



x.)

xi.)

xii.)

'l,r ;.i r.^li-.r .ii-,.-r i;:'Li L:r*'iri '/ irrieLtlon from the c-abinet The Secretary to the Cabirrei ii-rjornred the ACc'i a rreeri.rs on ilris ma*er to be herd on 29th Augu st 2012.

The ivlD KAA was ordered by the board to go on compulsory leave. 'l-he MD thenvrrote to the chairman' Board of Direcl'ors KdA on 24th August 2012 onthe issue ofthe compulsory leave. By a copy of the letter, the MD sought legal advice from theAttorney General. The chairman, Boara or oireatrs of KAA *rJt. to the Atrorneyceneral on the issue of compulsory leave of the MD stating that the board was notable to work with the MD as he persistently and consistently failed to implement theKAA board decisions.

The Attorney General indicated it was prudent for to await a cabinet decision since itwas seized of the rnatter and was just about to conclude it. He However cautionedthat cancellation of the tender would lead to in.rease of cost since the process willhave to be undertaken afresh and there might be legal liability to the gor.rn,-nunt and

The Attorney General further indicated that the Ministry of rransporr did not furnishthe office of the Attorney ceneral with any other document which would show anyflouting of regulations by the KAA on the matters concerning the procurement of thetender.

MIN NO. 2 B/ 2012: CO E OBS ATI s

The Committee noted the following:

1' The Attorney General had objectively art'iculated all the issues raised according to thelaw to the relevant government institutions as mandated by law. Therefore if anycovernment institution ignored his legal advice must have acted in contempt of law.

2' The composition of the KAA board of directors did not have regional balance.

MIN. N o 29/ 2012: ADJO URNM ENT

There being no other business, the Joint Chair a djourned the meeting at l.OO pm.

SIGINATURE:.
DATE t )-l 0q lz

[Co-Chai David \0Uere, M.p.)

SIGINATURE:..,
(Co-Chai

SI6INATURE:

.... DATE... .. (?ln 2ytz
on. emo, M.P.)

5

(Co-Ch airman (Hon. Elias Mbau, M.p.)
... .... DATE {,r l?y?



MINUTES OF THE 7IH JOINT sITTINC OF T}-lE DEPARTMENTAL COMMITTEE5

FINANCE, PIANNING AND TRADE' TRANSPORT, PUBLIC UUORKDS AND HOUSINC

AND BUDCET COMMITTEE HELD ON THURSDAY 6TH SEPTEMBER 2012 IN

COMMITTEE ROOM, 5TH FLOOR, CONTINENTAL HOUSE AT 3.30 PM

PRESEN

Hon. David Were, M.P. Co-Chair
Hon. Chris Okemo, M.P. Co-Chair

Hon. Elias Mbau, M.P. Co-Chair
Hon. Edwin Yinda, M.P.

Hon. Nelson Caichuhie, M.P.
Hon. Emilio Kathuri, M.P.

Hon. Yusuf Chanzu, M.P.

Hon. Ntoitha M'mithiaru. M.P'

Hon. Boaz Kaino, M.P.
Hon. Joseph Kiuna, M.P.

Hon. David Ngugi, M'P'
Hon. Omar Zonga, M.P.

Hon. (Prof) PhiliP Kaloki, M.P.

Hon. Clement Wambugu, M.P.

WI o
Hon. John Mbadi, M.P.
Hon. Jackson KiPtanui, M.P.

Hon. Lucas ChepkitonY, M.P.

Hon. Ahmed Shakeel Shabbir, M'P.
Hon. lsaac Muoki, M.P'
Hon. Alfred Sambu, M'P.
Hon. Lenny Kivuti, M'P'
Hon. Moses Lessonet, M.P'
Hon. Walter NYambati, M.P.

Hon. Musikari Kombo, M'P.
Hon. Danson Mungatana, M-P'

Hon. Jakoyo Midiwo, M.P.

Hon. (Dr.) Wilbur Oltichilo, M.P.

l-,{on. Benjamin Langat, M.P.
Hon. Jackson KiPtanui, M.P.

Hon. Luka Kigen, M.P.

Hon. Nkoidila Ole Lankas, M'P.

Hon. Martin Otieno Ogindo, M.P.

Hon. Sheikh Dor Yakub, M.P.

Hon, Abdul Bahari, M.P.

Hon. John Mututho, M.P.

Hon. Nesmesyus Warugongo, M'P.
Hon. John Mututho, rrrt.p. 

-- 
chairman. Agriculture, Livestock and cooperatives



Hon. (Dr.) Robert Monda, M.P. - Chairman, Health Committee
Hon. Fred Kapondi, M.P. - Chairman, Administration & National Security
Hon. Hussein Abdikadir, M.P. - Chairman, Constitution lmplementation Oversight
Committee
Hon. David Koech M.P. - Chairman, Education, Research & Technology
Hon. Aden Keynan, M.P. - Chairman. Defense & Foreign Relations Committee
Hon. Mutava Musyimi, M.P. - Chairman, Lands and Natural Resources
Hon. Sophia Noor, M.P. - Chairperson, Labour and Social Welfare Committee
Hon. Thomas Mwadeghu, M.P. - Chairman, Local Authorities and Funds Accounts
Hon. Ekwe Ethuro, M.P. - Chairman, CDF (CFC) Committee
Hon. Njoroge Baiya, M.P. - Acting Chairman, Justice and Legal Affairs Committee
Hon. (Dr.) Bonny Khalwale, M.P. - Chairman, Public Account Committee
Hon. Mithika Linturi, M.P. - Chairman, Public lnvestments Committee
Hon. James Rege, M.P. - Chairman, Energy, Communication & lnformation

IN ATTENDANCE OFFICE OF THE PRESIDENT

Sam.Mwala
Mr. Kihara

IN ATTEN DANCE

Ms. Josephine Kusinyi

Mr. Evans Oanda

Mr. Fredrick Muthengi

Mr. Benjamin Ng'imor

MrN. NO. 30 /2012:

Princi pal Administrative Secreta ry
Parliamentary Liason Offi cer

KENYA NATIONAL ASSEMB LY

Clerk Assistant

Clerk Assistant

Fiscal Analyst

Fiscal Analyst

PRELIMINARY

The meeting was called to order at 4.OO p.m. followed by a word of prayer. The joint
Chairperson introduced the Members of the Commiltee and welcomed representatives
from the office of the Acting Head of Public Service, who conveyed the Permanent
Secretary's apologies.

MtN. NO.3t /2012: FROM THE FFIC F

NG HEAD OF P BLIC SERVICE AND SECRET Y

The Committee was informed as follows:-

The expansion of the Jomo Kenyatta lnternational Airport was a Vision 2030
flagship Project meant to accommodate the expansion of Kenya Airways and
build Nairobi as a regional hub. Therefore this project has to be accelerated if
Jomo Kenyatta International Airport was to achieve her status as a regional hub.



t. Currentil,, iI,e Cabinet 5ub Commifiee on lnj'rastrr..,clui'e, chaireC by tire |-lon. Chris

Obure, was seized of issues surrounding tlre Creenfleld Project. -t he 5ub

Committee is in tlre firral stages of concluding'the matter and soon rather than

later the Cabinet will give poliry guidelines on the same. Therefore as at now' the

office of the secretary to the Cabinet had no policy guidelines to report on the

matter.

Though Procurement process as mentioned was mentioned as one of the factors

that tiave derailed the process of implementation of the Creenfield Project, it is

the Office of the Secretary to the Cabinet's view that Procurement process is a

preserve of other competent authorities and no the Cabinet. Cabinet can only

issue policy directions.

llt.

MIN. NO. 3 COMMITTEE OB SERV ATIONS

The Committee observed that the Representatives from the Office of the Acting Head of
public Service were not well briefed to inform the Committee and it would be

imperative to have the Acting Head of Public Service appear before the Committee in

person.

MtN. NO.33 ANY OTHER BUSINESS

The Committee rescheduled its meetings as indicated below and noted that it was

important to conclude its investigations as soon as possible so as to table its reporl by

Wednesday i2tn September 2012.

i. 1Oth September 2012 at 2:3O p.m meet with the Administrative Review Board

ii. llth September at 11:30 am meet with the Cabinet Sub Commiltee on

lnfrastructure

iii. 11th September at 3:30 pm meet with the Minister for Transport

MIN. NO 34 / 2012: ADJOU R.NMENT

There being no other business, the Joint Chairman adjourned the meeting at six o 'clock.
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MINUTES OF THE S,H JOINT SITTINC OF T}.iE DFPAR]MENT AL COMN4JTIEES
FINANCE, PLANNINC AND TRADE, TRANSPORT, PUBLIC \)UORKDs AND HOI]5INCAND BUDCET COMMITTEE HELD ON WEDNESDAY ]JTH 5EPTEMBER 2012 I}.]
COMMITTEE ROOM, 5TH FLOO R, CONTINENTAL HOUSE AT 3.30 PM

PRESENT

Hon. David Were, M.p. Co-Chair
Hon. Chris Okemo, M.p. Co-Chair
Hon. Elias Mbau; M.p. Co-Chair
Hon. Emilio Kathuri, M.p.
Hon. Yusuf Chanzu, M.p.
Hon. Ntoitha M'mithiaru, M.p.
Hon. David Ngugi, M.p.
Hon. Omar Zonga, M.p.
Hon. (Prof) Philip Kaloki, M.p.
Hon. Jackson Kiptanui, M.p.
_Hon. Lucas Chepkitony, M.p.
Hon. Alfred Sambu, M.p.
Hon. Lenny Kivuti, M.p.
Hon. Musikari Kombo, M.p.
Hon. Jakoyo Midiwo, M,p.
Hon. Benjamin Langat, M.p.
Hon. Moses Lessonet, M.p.
Hon. Sheikh Dor yakub, M.p.
Hon. (Dr.) Robert Monda, M.p. - Chairman, Health committee
Hon' Aden Keynan' M.P. - Chairman, Defense & Foreign Relations Committee
Hon. Ekwe Ethuro, M.p. - Chairman, CDF (CFC) Committee

ABSENT WITH APOLOCY
Hon. John Mbadi, M.p.
Hon: Nelson Caichuhie, M.p.
Hon. joseph Kiuna, M.p.
Hon. Clement Wambugu, M.p.
Hon. Boaz Kaino, M.p.
Hon. Edwin Yinda, M.p.
Hon. Ahmed Shakeel Shabbir, M.p
Hon. lsaac Muoki, M.p.
Hon. Walter Nyambati, M.p.
Hon. Danson Mungatana, M.p.
Hon. (Dr.) Wilbur Otichilo, M.p.
Hon. Luka Kigen, M.p.
Hon. Nkoidila OIe Lankas, M.p.
Hon. Martin Otieno Ogindo, M.p.
Hon. Abdul Bahari, M.p.
Hon. John Mututho, M.p.



Hon. Nesmesyus Warugongo, M.P.
Hon. John Mututho, M.P. - Chairman, Agriculture, Livestock and Cooperatives
Hon. Fred Kapondi, M.P. - Chairman, Administration & National security
Hon. Hussein Abdikadir, M.P. - Chairman, Constitution Implementation Oversight
Committee
Hon.'David Koech M.P. - chairman, Education, Research & Technology
Hon. Mutava Musyimi, M.P. - chairman, Lands and Natural Resourcei
Hon. Sophia Noor, M.P. - Chairperson, Labour and Social Welfare Committee
Hon. Thomas Mwadeghu, M.P. - Chairman, Local Authorities and Funds Accounts
Hon. Njoroge Baiya, M.P. - Acting Chairman, Justice and Legal Affairs Committee
Hon. (Dr.) Bonny Khalwale, M.P. - Chairman, Public Account committee
Hon. Mithika Linturi, M.P. - Chairman, Public lnvestments Committee
Hon. James Rege, M.P. - chairman, Energy, Communication & lnformation

IN ATTENDANCE MINISTRY OF TRANSPORT

Hon. Amos Kimunya, ECH, MP
Hon. Ali Hassan Joho, M.P.
Dr. Cyrus Njiru, CBS
Esther Koimet
Cabriel Ogut
Cabriel Kioko

TTEND C

Mr. Evans Oanda
Mr. Fredrick Muthengi
Mr. Benjamin Ng'imor
Ms. Rose Mudibo
Mr. Gilbert Kirui
Mr. Martin Mugambi

Minister
Assistant Minister
Permanent Secretary
Member, Creenfield steering Committee
Member, Creenfield steering Cornmillee
Member, Creenfield steering Committee

KENYA NATIONAL AS5EMBLY

CIerk Assistant
Fiscal Analyst
Fiscal Analyst

Public Relations Offi cer
Fiscal Analyst
Parliamentary lntern

MIN. NO 35 /2012 PRELIMINARY

The meeting was called to order at 4.lO p.m. followed by a word of prayer. The joint
Chairperson apologized to the Minister and His team for the delayed start of the meeting
and introduced the Members of the Committee present. He then asked the Minister to
appraise the Committee on the status of the Greenfield project right from conception
stage to the current stage.

MIN NO.35 /2012: MEETI NG WITH THE MI ISTER FOR SPORT

The Committee was informed as follows:-

i. The Greenfield Terminal Project was part of the expansion programme in the
Jomo Kenyatta lnternational Airport meant to accommodate the expansion of



Kenya Airv,'ays and builcj Nairobi as a rcgional hub. The Creenfieicj Terrr,ln"l is
one of the flagship
programme.

projects in the r-ou.try's Vision 2o3o deveropment

The Creenfieid projecl was conceived with the understanding that the aspect of
financing was to be done through the Pubiic Private Partnership arrangement. The
KAA was therefore urged to go ahead and advertise for tender.

Advertisenrent for the tender was done on 24th June 2Ol'l and bids were closed on
i 7'h November. 2012.

On l4th November 2011, the Minister received a letter from the Office of the
Prime Minister raising concerns on the Creenfield Terminal project. It indicated
that the project' as conceived, required massive mobilization of resources and
therefore required approval of other relevant government deparl-ments before
implementation. lt therefore directed the process be stopped immediately and
that the KAA should prepare the cabinet rnemo for consideration. The Minister for
Transport conveyed the same information to the KAA as directed by.the office of
the Prime Minister.

on lOth January 2012, the Chairman and the managing Director of KAA met with
the Permanent Secretary in .the Ministry of Transport to brief him about the
Creenfield projecl' lt is here that it was disclosed that only 5 out of l2o tenderers
who bought tender documents had submitted their bids. Furthermore, it was
disclosed that only one bidder was responsive as far as financing was concerned.
The Ministry of Transport further learned that the tender had already been
awarded and the winning bidder had accepted the award contrary to the prime
Minister's directive. The Ministry therefore felt that the process did not yield the
acceptable minimum bidders to be evaluated.

on lOth February 2012, the Minist.er for Transport wrote to the KAA Managing
Direclor directing him not to cornmit KAA in any contractual obligations in so far
as the Creenfield project was concerned until atl the issues raised Ly the office of
the Prime Minister had been resolved.

The Cabinet memo has since been prepared and presented to the Cabinet Sub-
Committee on infrastructure for consideration. 5ince the Cabinet has. not
pronounced itself on the matter, the Minister has no concrete poliry decision to
inform the Committee.

On gelling invitation to aPpear before the Committee over the Greenfield
Terminal Project, the Minister for Transport sought for advice from the prime

lt.

IV

VI

vil

vill.
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Minister on the matter who advised hirn to tell the Committee to wait for cabinet

direction on the matler.

Contrary to the reports that the Minister for Transport had cancelled the tender,
the Minister maintained that he only conveyed the directive of the Office of the
Prime Minister seeking Cabinet directive on the matter.

Though tendering process is a preserve of the tendering entity, contractual
obligation in the Creenfield Terminal Project was to involve more than one
government department. Therefore all of them had to be brought on board
before the tender was awarded.

Contrary to the allegation that the Minister had ignored the Atlorney Ceneral's
advice on the malter, the Minister indicated that he had not sought for the
Altorney 6eneral's advice and therefore he had not been given any advice to
ignore-

The Minister has since appointed a steering Committee to oversee the
implementation of the Jomo Kenyatta Airport Expansion Programme.

XIII The Kenya Airports Authority Acl provides that any budget beyond Ksh. l0
million must be approved by the Minister for Transport. 5o far KAA has not
presented any budget on the Creenfield Terminal Project to the Minister for
approval.

xlv Throughout the tendering process, the Minister for Transport was not aware of
what was happening and only came to learn the outcorne on lOth of January
2012.

MlN. NO.37 /2012: COMM ITTEE OBSERVATI ON 5

'1. The whole process of conception and approval of the Greenfield Terminal project
was a mess considering that the Ministry of Transport and government waited
until the time when the tender had been awarded start approval mechanisms.

2. The Ministry of Transport demonstrated laxity in its duties considering that it is

the Prime Minister's Office which alerted the Ministry of transport that the
Creenfield Terminal project required approval by other relevant Government
departments.

3. The Minister for transport, being a member of the Cabinet Subcommittee on
infrastructure vuhere the Attorney Ceneral sits v,ras sufFiciently'advised on the

matter.



4' The reasons given by the Minister for stopping the Creenfield Terminal project
was not sufficient considering that the competent authorities have given the
project a clean bill of health.

MIN. N o38 /2 012 ANY OTHER BUSINESS

The committee rgsolved to meet in the following day (12th September, 2012) at.ll: o0
am to adopt its report ready for tabling in the same afternoon. lt further resolved to
lobby the House Business Committee to place it for debate on Thursday 13h September,
2012.

MIN. NO. 39l 2012: A UR.N ENT

There being no other business, the Joint Chair adjourned the meeting at 6.35 pm.

SICINATURE:...
(Co-Chai rman on. David DUere, M.P.)

SIGINATURE:...
(Co-Chairman kemo, M.P.)

SIGINATURE:...
(Co-Chairman . Elias Mbau, M.P.)
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b 2l lz_... ...... DATE...



MINUTES OF THE 9TH JOINT SITTING OF THE DEPARTMENTAL COMMITTEE5

FINANCE, PLANNING AND TRADE' TRANSPORT, PUBLIC WORKDS AND HOUSINC

AND BUDGET COMMITTEE HELD ON WEDNESDAY, ]2TH SEPTEMBER 2012 IN THE

OLD CHAMBER, MAIN PARLIAMENT BUILDING AT Il.OO AM.

PRESENT
Hon. David Were, M.P. Co-Chair

Hon. Chris Okemo, M.P. Co-Chair

Hon. Elias Mbau' M.P. Co-Chair

Hon. Emilio Kathuri, M.P.
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Hon. Ntoitha M'mithiaru, M'P'
Hon. Omar Zonga, M'P.
Hon. (Prof) PhiliP Kaloki, M'P'
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Hon. JosePh Kiuna, M'P.
Hon. David Ngugi, M.P'
Hon. Benjamin Langat' M.F'
Hon. Lucas ChePkitonY, M.P'

Hon. Clement Wambugu, M'P'
Hon. LennY Kivuti, M.P.

Hon. Edwin Yinda, M'P.
Hon. Ahmed Shakeel Shabbir' M'P

Hon. lsaac Muoki, M.P'
Hon. Walter NYambati, M'P'

Hon. Danson Mungatana, M'P'
Hon. (Dr.) Wilbur Ottichilo, M'P'
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Hon. Nesmesyus Warugongo, M.P.
Hon. Alex Mwiru, M.P.
Hon. John Mututho, M.P. - Chairman, Agriculture, Livestock and Cooperatives
Hon. Fred Kapondi, M.P. - Chairman, Administration & National Security
Hon. Hussein Abdikadir, M.P. - Chairman, Constitution lmplementation Oversight
Committee
Hon. (Dr.) Robert Monda, M.P. - Chairman, Health Committee
Hon. Aden Keynan, M.P. - Chairman, Defense & Foreign Relations Committee
Hon. Ekwe Ethuro, M.P. - Chairman, CDF (CFC) Committee
Hon. Mutava Musyimi, M.P. - Chairman, Lands and Natural Resources
Hon. Sophia Noor, M.P. - Chairperson, Labour and Social Welfare Committee
Hon. Thomas Mwadeghu, M.P. - Chairman, Local Authorities and Funds Accounts
Hon. (Dr.) Bonny Khalwale, M.P. - Chairman, Public Account Committee
Hon. Mithika Linturi, M.P. - Chairman. Public lnvestments Committee
Hon. James Rege, M.P. - Chairman, Energy, Communication & lnformation

IN ATTEN DANCE KENYA NATIONAL ASSEMB LY
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Mr. Fredrick Muthengi
Mr. Benjamin Ng'imor
Ms. Rose Mudibo
Mr. Cilbert Kirui
Mr. Martin Mugambi

Clerk Assistant
Fiscal Analyst
Fiscal Analyst

Public Relations Officer
Fiscal Analyst
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MrN. NO. 40 /2012: PRELIMINARY

The meeting was called to order at 12:25 p.m. followed by a word of prayer

MtN.NO. 41/2012: CONFIRMATION OF MINUTES

Minutes of the Ist sitting held on Thursday 23'd August,2012 were confirmed by the
Members present as a true recording after being proposed by the Hon. (Prof) Philip
Kaloki, M.P.and seconded by the Hon. Jackson Kiptanui, M.P.

Minutes of the 2'd sitting held on Wednesday 29'n August, 2012 were confirmed by the
Members present as, a true recording after being proposed by the Hon. (Prof) Philip
Kaloki, M.P.and seconded by the Hon. Ntoitha M'mithiaru, M.P.

Minutes of the 3'd silting held on Thursday 30th August,2012 were confirmed by the
Members present as a true recording after being proposed by Hon. Moses Lessonet, M.P.
and seconded by the Hon. Ntoitha M'mithiaru, M.P.



Minutes c-rf the4'h sitting heirj on Thursday 30,h August,2012 were confirmed by the
Ivlembers present as a true r-ecording after being prlposed try Hon. (prof) philip Kaloki,
/r4.P.and seconded by the Hon. Ntoitha M'mithiaru, M.p.

Minutes of the 5th sitting held on Tuesday 4th September,2Ol2were confirmed by the
Members present as a true recording after being proposed by Hon. Ntoitha M'mithiaru,
M.P.and seconded by the Hon. Emilio Kathuri,-M.p.

Minutes of the 6th sitting held on Wednesday 5th September, 2012 wereconfirmed by the
Members present as a true recording after being proposed by Hon. Alfred Sambu, M.p.
and seconded by the Hon. Boaz Kaino, M.p.

Minutes of the 7ih sitting held on Thursday 6th September, 2Ol2 were confirmed by the
Members present as a true recording after being proposed by Hon. Alfred Sambu, M.p.
and seconded by the Hon. Ntoitha M'mithiaru, M.p.

Minutes of the B'h sitting held on Thursday 6rh Septernber, 2o12were confirmed by the
Members present as a true recording after being proposed by l-lon. Emilio Kathuri. M.p.
and seconded by the Hon. Jackson Kiptanui, M.p.

MIN. NO.42/2 2: MA RS ARAS rN6

1' Under the Minutes of the 8th sitting held on L lth September, Zot2,
the Hon. John Mbadi, M.P. attencled the meeting while the Hon. yusuf
channt, M.p. did not attennd. The sarne meeting took piace on a
T\resday and not Wednesday as recorded.

2- under Min.No.36l2oLz, in (iv and v), it was the permanent Secretary
in the Ministry of Transport that recieved the letters and not the Minister
for Transport.

3. under Min.No.B7/zo],2, in (1); the whole paragraph should me
amended to read "The whole process of conception and approval of the
creenfield Terminal project was not well coordinated considering that the
Ministry of Transport and the government waited until the time when the tender
had been awarded to start approval mechanisms."

4. under Min.No.2z l2oL2, in (xi), the word .,for" 
should be deleted.

5. under the Minutes of the 4th sitting held on Both August, 2oL2, theHon. Sammy Mwaita, M.p. shouid be captured under absent with
apologr.

6' Under Min.No. LBl2ot2, in (2), the words "single that" should be replaced
with the words "know what".



7. Under Min.No.tgl2OL2, in l7l, the word "worn" should be replaced with
the word "\ruon".

8. Under Min.No. Lg l2OL2, in (7), the word "Advisory" should be replaced with
the word "Authority".

MIN.NO. 43/2012: ADOPTION OF THE REPORT

The Committee unanimously adopted the report witJ: the following
amendments:

1. Under the Committee recommendation (1) in page 48, "unless irjuncted
by the High cout' should be deleted.

2. Under committee observations in page 48 (v), the last sentence "saue if
the High Court issues an injuction to halt tLrc process" should be deleted.

The Secretariat was urged to prepa-re the report for tabling in the same
afternoon.

MlN. NO. 44l 2012: ADJOURNMENT

There being no other business, the Joint Chair adjourned the meeting at 1.40 pm

SIGINATURE:..... DATE
I

I q' IL
(Co-Chairma d Were, M-P.)

DArE /+k )ptLSIGINATURE

(Co-Chairman is Okemo, M.P.)

st6r
(Co-Chairman Elias Mbau, M.P.)

DATE
?-D/L


