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F]XECUI'IVE SUMMAIIY

'l his rcport is in rcgard kr an inquiry into allcgcd unlhir tradc practiccs by lirrcign invcstors iu thc

country. spccilically {ilcusing on (lhina Squarc l{ctail ('on.rpany. 'l hc lbcus on (lhina Squarc camc

as a rcsult ol'cornplaints liom thc local tratlcrs conccrning China Scluarc rctail ('ompany. lhc local

tradcrs in thc Nairobi nrarkcts including Nyamakima, Gikonrba and Kamukunli held a strike

accusing China Scluarc of undcrcutting them. and sought the Governmcnt's protcction.

In rcsponsc to thc huc and cry by thc lradcrs, thc l)cpartnrcntal (]omnritlcc on'l'radc, Industry and

Ooopcrativcs invitcd (lhina Squarc managcmcnt togcthor with thc Ministry ol"l radc, Industry and

('oopcrativcs to rcspond to various issucs, rcgarding lirrcign invcstmcnts rcgulations in thc country

and thc plight ol' thc local tradcrs.

'lhc ('onrnrittcc bcgan rts invcstigations by dcvcloping its opr:rational guidclincs. and schcdulc ol

activitics. 'l hc ('onrmitlcc hcld ntcctings with scvcral individuals l'ror.n various in\tituti()rls,

including the local tradcrs, rcccivcd inlbrrnation lrom thc Ministry ol'lnvcstmcnt. 'l'radc and Industry

and (lhina Squarc Linritcd.

'l'hc Committcc madc thc filllowing kcy findings and obscrvationsl

o 'l hcrc r.r'as no cvidcncc submittcd b)' thc Ministry ol' Invcstmcnl, 'l'radc and lndustry that

showcd tl.rc cngagcn.tcnts with both local tradcrs and rcprcscntalivcs ol'thc Chincsc llusincss

Comnrunitl,. as u,cll as. thc Chincsc llnrbassy to discuss and agrcc on n.rodalitics to cnsurc

that thc inlcrcsts tll'both local and l'urcign invcstors arc protcctcd. 1o balancc both dontcstic

ancl lirrcign dircct invcstnlcrlt.

Although thc Kcnya Invcstnlont I\rlicy 2019 providcs thc lianrcwork li)r prontotion.

Iacilitation and protcction ol'both dorncstic and lirrcign invcslr.ncnls in Kcrrya, thc cxistcncc

of thc (iounty Invcstmcnt policy 20ltl in addition to thc Konya Invcstmcnl policy 2019. may

conl'usc invcstors. il' thcrc is no coordination liantcu'ork lirr dcvclopnrcnt and

irn plcrttcntal.ion t'l'thc nolie ics.

'lhcrc is nccd lirr Kcnya to dcvclop and adopt a coordination liamcwork lilr dcvclopmcnt

and inrplctncnlation ol'policics and lcgislation lhal pr()nrotcs. Iacilitatcs and or rcgulzrtcs

ir.lvcstmcnts at both National and County Lcvcls. 'l hc (iap in la'uv is that rcgislration of
3



lbrcign invcstors undcr thc lnvcstmcnt l)romotion Act is not mandatory. Sincc Scction 3(l)

providcs that aforeign inveslor who inlends to invesl in Kenya may apply to the authority

for an investment certilicale.

'I'hc Committcc madc thc following kcy rccommcndations;

. 'l'hc Cabinct Sccrctary in chargc of the Ministry of' lnvcstmcnl, 'l'radc and lndustry in

coordinarion with Council of (iovcmors within 60 days of thc adoption of this ltcport t<r

<lcvclop anri adopt a coordination lramcwork lor dcvclopmcnt and implcmcnlation ol'

investmcnl policics that mirror the two lcvcls of (lovcmmcnt'

I)arliamcnt in cxcrcising its lcgislativc authority to rcvicw thc provisions of Scction 3(l ) ol'

thc lnvcstmcnt Promolion Act that providcs./i.rr m antlalory requiremenl .fbr o lbreiSn inveslor

to apply.fur an investmenl cerlificute lo ensure complionce wirh lhe requirements sel oul

under Seclion 1(2) ofthe afttremenlioned Acl.

a

l'hc National lnvcstmcnl Council 1o prcparc annual rcport on invcstmcnt proposals lilcd by

{brcign invcstors and submit t() thc Cabinct Sccrctary in chargc ol'[nvcstmcnt, 'l'radc and

Industry.

'l'hc Cabinct Sccrotary rcsponsiblc for Invcstmcnl, 'l radc and lndustry in consultation with

thc rclcvant invcstmcnt stakcholdcrs to rcvicw various invcstmcnt policy framcwork and

regulation with thc aim olcoming up with an amicablc rcgulatory and policy framc that is

liicndly to both tbrcign and looal tradcrs

'l'hc Committcc unanimously adopted its rcport at a sitting hcld in Committcc l{oom 21, 5th lloor of

Ilungc 'l'owcrs on 'I'hursday 29rh F'ebruary, 2024 at 10.00 a.m.
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CHAI IIPT],RSON'S FOITEWOII.T)

'I his rcport documcnts rnattcrs ol' allcgcd unfair tradc practiccs by lbrcign invcstors in Kcnya,

spccilically focusing on China Squarc l{ctail Company. 'l'hc locus on China Squarc camc as a rcsull

ol'complaints lrom thc local tradcrs conccrning (lhina Squarc I(ctail Company. I'hc local lradcrs in

thc Nairobi cnvirons including Nyamakinra. Gikomba and Kamukunji, held a strike accusing China

Square of undercutting thcm and sought the Government's protection.

'l'hc I)cpartrncntal Commiltcc on 'l radc. Industry and Coopcrativcs is cstablishcd pursuant 1o

Standirlg Ordcr 216 ol thc National Asscmbly standing ordcr and is Mandatcd l<t inler alia,

Invcstigatc, inquirc into, and rcport on all mattcrs rclating to thc mandatc, managemcnt,

activitibs, administration, opcrations and cstimatcs of the assigncd Ministrics and

dcpartpcnts; and study thc programmcs and thc policy objcctivcs of Ministrics and

Dcpartlncnts and cffcctivcncss of thc implcme ntation.

In addition. Arliclcs 95(l) ol'thc Clonstitution of Kcnya calls lor thc IIousc to dclihcratc on and

rcsolvc issucs of conccrn of thc pcoplc.

In this rcgard. thc Committcc hcld a total ol thrcc (3) mcctings with thc Ministry of Invcstmcnt,

'l'radc and Industry, thc Chicfllxccutivc Olllcor ol'tho Anti-Countcrlcit Authority. rcprcscntalivc(s)

ol'Chind Squarc (Jnicity Mall and local lradcrs lrom Nyamakima, (iikomba and Kamukunji.

I wish tti cxprcss my apprcciation to thc I lonourablc Mcmbcrs olthc Committcc and thc Committcc

Sccrctariat who madc uscful contributions towards thc prcparation and production olthis rcport.

On bchalf ol-thc I)cpartmcntal Committcc on'l'radc, industry and Coopcrativcs, and pursuanl to thc

provision$ ol'Slanding Ordcr 199(6), it is my plcasant privilcgc and honour to prcscnt lo lhis [ousc
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PART ONE

I.O PREFACE

l.l llstahlishmcnt and Mandatc of thc Committcc

l. 'l hc I)cpartmcntal Committcc on 'lradc, Industry and Ooopcrativcs is onc ol'thc l)cpartmcntal

Committccs ol' thc National Asscmbly cstablishcd undcr Standing Ordcr 2l 6, whosc mandatc

pursu4nl to thc Standing Ordcr 2l 6 (5) is as follows;

u. To invesligate, inquire inlo, and reporl on all malters relaling lo lhe mandate,

manogement, activilies, administralion, operalions and estimales of the assigned

min istries o n d deparlme nl s,'

h. 'l'o :,;tudy thc prograntme and ltolicy obiec'lit,cs of'Ministries and l)eparlmcnls dnd the

effbctivnass of lhc intpla ncnlul ion:

on a quarlerly basis, monitor and report on the implementalion ofthe natbnal budget

in rcspect o/ its mandule:

t. 'l o study and revicv, all legislalion referred to it:

d. 'l'o study, ussess und analyse lhe relati,e success of lhe minislries and dcpartments

us mcasured by the results ohtained us compared u,ilh lheir sluted obicctives:

e. 'l'o investigale und inquire inlo all matters relaling Io lhe a.tsigned Minislrie.s and

l)epartments as thcy may deem necessary, and may be referretl to lhem by lhe Ibu"'e:

f. 'l'o vet und reporl on ull appoinlmenls v,here lhe Constilulion or any law requires lhe

National Assembly lo opprove, excepl lhose under Stunding Order 201 (Commillee

on lppoinlnrcnl:;),

(fit)'l'o examine lrculies, ugracmenls and utnvanlions;

g. 'l'o make rcprtrls und recommendalions lo lhe Iksu,se as otien as possiblc, including

re co mmc ndul ion o I proposed le gislot h n :

h. (Delcrecl)

i. 'l'o conside r reports of ()ommissions arul lndcpendenl OlJices :; bmilted to lhe Ihu.re

purstranl lo lhe prtn'isktns of ,,lrticle 251 ofthe ('onslilulion; und

9



j. To examine any questions raised by Members on a mattet vrithin its mandate.

2. In accordance with the Second Schedule of thc Standing Orders, thc Committce is mandatcd to

consider, 'l'rade, including securities exchange, consumcr protection, pricing policies, commerce'

industrialization including special economic zones, enterprise promotion and devclopment including

Micro, small &and; medium enterprise (MSMFls), and small and medium enterprise (SMEs),

intellectual property, industrial standards, anti-countcrfcit and cooperativcs devclopmcnt.

3. In executing its mandate, the Committee oversees the Ministry of Investment, Trade and Industry

and thc Ministry of Cooperatives and Micro, Medium and Small Iintcrprises (MSMEs).

l-l
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1.2 Cbmmittcc Mcmbcrship

4. 'l hc l)opartmcntal Committcc on 'l'radc, lndustry and Coopcrativcs was constilutcd by thc l lousc

on'l'htrrsday, 27'h Octobcr, 2022. and compriscs thc lbllowing Mcmbcrs;

Chairperson
I lon. Jamcs Mwangi Gakuya. MP

I imbakasi North Constitucncy
UI)A l'artv

Vicc-Chairpcrson
I lon. Kitany Jcbct Mariannc. MI)

Aldai Constitucncy
Ul)A l'arty

I lon, I)r. Oundo Wilbcrlorcc Ojiambo, MI'
I;unyula Constitucncy

()l)M l,artv

f lon. Adagala l]catricc Kahai, MP
Vihiga Constitucncy

ANC l'artv

Itron. (iilhinji I{obc( (iichimu, MI,
Gichugu Constilucnoy

UDA I'arE

I lon. Kamcnc Joycc. MI'
Machakos Constitucncy

Wl)M Part

Ilon. Mwalyo Joshua Mbithi, MI'
Masinga Constitucncy
Indcncndcnt Mcmbcr

I lqn. Wanaina Ankrny Njorogc, MI)
Kicni (lonslitucncv

Ul)A l'arty

Ilon. Oluoch Anthony, MI)
Matharc Constitucncy

o I)M Partv

I Ion. (iuyo Adhc Wario, MP
North I lorr Constilucncy

KANU I'arty

I lon. Korir Adams Kipsanai, M[)
Kciyo North Constitucncy

UDA I'arty

I [on. Maina Mwago Amos, MI)
Starchc

,ll'I'arfv

I lon. Sakimba Parashina Samwcl. M[)
Kajiado South Constitucncy

()I)M Partv

I lon. Waithaka John Machua
Kiambu Constitucncy

Ul)A Partv
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1.3 Committcc Secrctariat

5. The Committee is facilitated by the following staff;

Ms. Rose Mudibo, OGW

Senior Clerk AssistanUHead of Sccretariat

Mr. Ellam Osabwa Omuhinda
Clcrk Assistant III

Ms. Everlyn Kerubo
Clerk Assistant III

Ms. Loice Olesia
Fiscal Analyst III

Mr. Daniel Psirmoi
Media Relations Olfrcer

Ms.Peris Kaburi
Scrjeant At Arms

Ms. Dore<n Karani
Scnior Legal Counscl

Mr.Arkan Ali Mumin
Rescerch Oflicer III

Ms. Pricillah Saidi

Research Oflicer III
Mr. Gcorge Benjamin
Hansard Reporter III

Mr. Cosmas AkhonYa

Audio Rccording OIIiccr
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PARTTWO

2.0 IINTRODUCTION

6. China Squarc is a rctail compemy which commcnccd opcrations in Kcnya on 29th lantary '2023.
'l'hc Cbmpany dcals in basic consumor goodsftrouschold itcms and hardwarc, furniturc clc. imporlcd

fronl Chinu,'l'urkcy, olher parts ofthc world, as wcll as salc ollocally manufacturcd brands.

7. 'l'hc gcncsis ol'this inquiry is lrom complainls by local tradcrs. who fclt that China Squarc was

cngagod in undcrcutting trading, and as such, crcating unl-air compctition in thc Kcnyan markct.

'l his pdscd a risk of lbrcign invcslmcnts lhrcatcning local tradcrs to closc shop as a rcsull of unlair

tradc ppacticcs.

8.'l'hc pommittcc on'l'radc, lndustry and Coopcrativcs invitcd China Squarc on l4th March,2023,

togcthcf with thc Ministry oI Invcslmcnls, 'I radc and Industry, to rcspond to issucs rcgarding forcign

invcstnfcnts rcgulations in thc country, and thc ptight ol thc local tradcrs.

2.1 'l'cr7ns of llcfcrcnce

10. 'l'he Committcc dcvclopcd and was guidcd by thc lbllowing tcrms ol'rcfcrcncc in conducting

thc inquiry;

(a) 1l'o cstablish whcthcr thcrc was indccd unlair tradc practicc by lbrcign invcslors as allcgcd

by local tradcrs;

(b) ]'o proposc urgcnt mcasuros 1o bc undc(akcn by thc rclcvant stakcholdcrs to addrcss thc

$light and conccrns ol' local tradcrs;

(c) 'f o detcrminc whcthcr thcrc cxislcd lcgal documcntation on thc proposcd buy-out/transler ol'

thc lcasc hcld by China Squarc including the proposcd implcmcnlation stralcgy; and

(d) 'l'o cxaminc rcgulatory, lcgislativc and poticy framcwork govcming lbrcign invcstmcnt in

Kcnya, and proposc ncccssary amcndmcnts or cnactmcnl of laws to govcm the samc.

13



I'ART TTIRF]E

3.0 SUI}MISSIONS

I l. '[ hc Committcc hcld mcctings with various instilulions and (iovcrnmcnt I)cpartmcnts including

thc Ministry of Invcstments. 'l'radc and Induslry, thc Statc I)cpartmcnt lor Invcstmcnt [)romotion,

(ihina Squarc Limitcd, Anti-countcrfcit Authority and local lradcrs.

3.1 Submissions by thc Ministry of Invcstmcnts, 'I'radc and Industry

'l hc Statc I)cpartmcnt lbr Invcslmcnt l)romotion submittcd that;

12. [t was not privy to any documcntation on thc proposcd buy-out/transl'cr ol' thc lcasc hcld by

China Squarc Lirnitcd, and that il was also not awarc ol'any proposod implcmcnlalion stratcgy.

13. On thc issuc conccrning thc rcgulatory, lcgislalivc and policy lramcwork govorning invcstmcnt

by non-Kcnyans. Konyan Citizcns and implcmcnlation, thc State I)cpartmcnl submittcd as lirllowsl

a. l'olicy framcwork for invcstmcnts; 'l hc main law govcrning national invcstmcnt policy in

Kcnya is thc Kcnya lnvcstmcnt I'olicy 2019. I1 providcs thc lramcwork lbr promotion and

lacilitation and protcction of both domcstic and forcign invcstmcnts in Kcnya. 'l'hcrc arc

various scctoral policics dcvclopcd, implcrncnlcd and policcd by rcspcctivc Ministrics.

I)cpartmcnts and Agcncics in accordancc rvith thcir scctoral mandatcs. lhc rcspcctivc

County (iovcrnmcnls also havc varinus policics in placc to govcrn invcstmcnt in thcir

rcspcclivo countics. 'l hc cxistcncc of many inslitutions dcaling with invcstmcnl pronr()l.ion

and lacilitation continucs to conlusc invcstors. I'his challcngc has bccn rccognizcd in thc

Kcnya Invcstmcnt l)olicy 2019 undcr Scction 3.3 (l) ncccssitating thc cstablishmcnt ol'this

Slatc I)cpartmcnt to strcngthcn thc coordinalion mcchanism.

b. l{cgulatory and lcgislativc framcwork for invcstmcntsl thc Invcstmcnt l)romolion Act (as

r:nactcd in 2004 and amcndcd in subscqucnt ycars), cstablishcs thc National Invcstmcnt

Council (NIC) and thc Kcnya lnvcstmcnl Authority (Kcnlnvost). as organs cll'(iovcrnmcnt

chargcd with thc rcsponsibility ol' promoting and lacilitating domcstic and lbrcign

invcstmcnls in Kcnya. IIowcvcr, thcrc cxists scvcral picccs ol'lcgislation that govcrn and or

l4



rcgulats invcstulcnts at National and ('ounty [,cvcls, but no ovcrarching singlc piccc ol'

lcgislation to govcrn or rcgulatc all invcstmcnls in Kcnya. (lounty (ittvcrnmcnts havc also

cnactcd thcir own lcgislation to govcm and or rcgulatc invcstmcnts in thcir rcspcclivc

count I cs

15.'l'hc cxislcncc o1'scvcral policics and picccs ol'lcgislations by dillcrcnt rcgulators is thc

practicc worldwidc in countrics with similar govcrnancc and cconomic structurcs as Kcnya.

Iftrwcvcr. whal crcatcs thc dill'crcncc in rcspcclivc counlrics. is how wcll thcy coordinatc thc

proccss of dcvclopmcnl and inrplcmcntation ol'such policics and Icgislation.

l6- 'l hc Statc I)cpa(nrcnt rccognizcd thc nccd lbr Kcnya to dcvclop and adopt a coordination

Iiarrcwork lirr dcvcloprncnt and implcmcntalion ol' policics and lcgislation that promotc,

Iacilitatc and or rcgulatc invcstmcnts at both Natkrnal and County [.cvcls. [n this rcgard, thc

Slatc l)cpartnlcnt has iniliatcd tho proccss ol'cstablishing a National Invcstmcnt l)rtlmotion

(,'oordination Irranrcwork (NIl'('ll). drarving mcmbcrship liom various Nalional (lovcrnrncnt

Statc I)cpartmcnts. thc('ouncil ol'(iovcrnorsandrcspcctivcOounty(iovcrnmcnts.'l hc Statc

l)cpartmcnt indicatcd that it had writtcn lo thc partics inviting participation and nominatir)n

ol' rcprcscntativcs to a'l cchnical Committcc to dcvcltlp thc ctxrrdination liamcwork.

17. [.]nclcr tltc Invcstmont l)rotnotion Act. Ibrcign invcsturs arc rcquircd to invcst at lcast IJSI).

100,000. to acquirc an Invcstmcnl Ccrtilrcatc, which cntitlcs thcm to 3 Class (i and 3 (llass

I) wsrk pcrmits, and 7l liccnscs as dctailcd in thc sccond schcdulc 1tl thc nct. I lowcvcr, thc

Cap in thc law is that rcgislration ol'lbrcign invcstors undcr thc n ct is not mandalory.

Itl.'l'hc Kcnya Invcstrncnt l)olicy 2019. in rcgard to Scclor l{cstrictions. providcs that. 10 cl]surc

invcstmcnl proposals arc consistcnt with Kcnya's national intcrcst, lhc Govcmrncnl may

rcvicrv major lorcign and domcslic invcstmcnt proposals on a casc-by-casc basis, through

thc National Invostmcnt Council, which can makc linal rcconrmcndations to thc (iovcrnmcnt

on thosc proposals. 'lhc rcvicw systcm allows thc (iovcrnmcnt to considcr conlmunity

conccrns around l'orcign owncrship ol'certain asscts afl'ccting national intcrcsl.

19. 'l hc lirllorving policy mcasurcs apply with rcspcct to scclor rcstrictionsi

15



a. Ilcstriclcd,t,lcgativc List; Kcnlnvcst shall publish a list of rcstrictcd scctors on its

wcbsitc and on any promolional matcrials which comprchcnsivcly layout Kcnya's

national invcstmcnt policy. 'l'his list shall bc gcncratcd by thc NI(l in its pcriodic

rcvicws ol'thc invcstmcnt climatc. 'l hc list shall bc approvcd by thc Cabinct and or

l)arliamcnt.

b. Itcvicw; In cvcry thrcc ycars, thc NIC will updatc and publish thc Iist on scnsilivc

and rcstrictcd scctors.

c. I)xcmptions; I)arliamcnt may Srant cxcmptions liom this policy upon

rccommcndation olthc NIC lbr invcslors sccking to makc significant invcstmcnls in

priority scckrrs, or if thc NIC dccms such invcstmcnt arc ncccssary lirr national

inlcrcst. Clurrcnl invcslmcnts that would olhorwisc bc rcstriclcd undcr this policy

shall bc grandlathcrcd as ol'thc cnactmcnt of thc policy, cxccpt in instanccs whcrc

such invcstors wish lo cxpand thcir invcstmcnt allcr policy cnaclmcnl.

20. Iiconomic libcralization brought about by thc Structural ndjustmcnl programmcs (SAI's)

implcmcntcd in thc 1990s, succcssivc administrations in Kcnya havc rcduccd or climinatcd

rcstriclions on invcslmcnls in various cconomic scctors. Currcntly, Kcnya's invcstmcnt

cnvironmcnt is almost tully libcralizcd. |orcign invcstors can own unto 10070 cquity, cxccpt

in ccrtain scctors, such as lnsurancc, 'l'clccommunications and Mining. With rcspcct to

owncrship ol-land, lbrcign invcslors arc not allowcd ficchold intcrcsts. but can lcasc up ttl a

maximum ol'99 ycars (rcncwablc).

21.'l'hc Statc I)cpartmcnl through Kcnlnvcst has dcvclopcd a draft ncgalivc list ol'cconomtc

scct6rs and activitics to bc rcscrvcd lor local invcstors and is awaiting public participation,

bc{brc bcing submitted to thc NIC and Cabinct lbr approval. Similarly, othcr prolcctivc

mcasurcs would bc considcrcd undcr thc ongoing rcvicw ol'thc Invcstmcnt l)romotion Act.

22. On thc issuc of thc mcasurcs taken by thc Ministry to addrcss thc plight and conccms ol'local

tradcrs, thc Statc I)cpartmcnt submittcd thatl
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a. 'l hc Stalc I)cpartmcnt is currcnlly rcvicwing rcgula(ions on lbrcign

invcstnlcnts. u'ith a vicw to cnsurc that lilrcign invcstmcnts arc nol only

lawlul, but bcncllcial to thc National I)cvclopmcnt Goals.

b. 'l'hc Statc I)cpartrncnl is coordinating dcvclopmcnt and implcrncntation of

National and (iounty IJusincss Climatc l{clbrm Action l)lan. 1o addrcss thc

issucs raiscd in rclation to 'l'ax Administration and I'lnlbrccmcnl ol'Quality

Inspcctions and Anti-Countcrl'cit Mcasuros.

c. 'l hc Statc l)cpartmcnt has bccn part ol'cngagcmcnts with both local tradcrs

and rcprcscntativcs ol'thc Chincsc llusincss Cornmunity. as wcll as thc

(lhincsc I'.rnbassy. to discuss and agrcc on modalitics to cnsurc that thc

intcrcsts ol'both local and lilrcign invcstors arc protcctcd. to balancc both

tlorncslic and lirrcign dircct in\cstntcnt.

23. On thc issuc olany lcgislativc or policy gaps idcntificd. thc S1a1c l)cpartmcnl submitlcd as

lirllows:

a. I'olicy framcwork for invcstmcnts; 'l hcrc is liagrncntalion and multiplicity ol-

invcstmcnl policics at lhc National and County Lcvcls in Kcnya. Lack ol'coordinalion

in policy dcvclopmcnt, implcmcntation and cnlirrcr:mcnt by rcspcctivc Ministrics,

I)cpartmcnts and Agcncics, as wcll as (iounty (iovcrnmcnts crcatcs challcngcs and

loopholcs that may bc cxploitcd by lbrcign invcslors to thc dctrimcnt ol'local invcstors.

b. llcgulatory and lcgislativc framcwork firr invcstmcnlsl 'l hcrc is lack ol'mandatrlry

rcgistration ol'lirrcign dirccl invcstmcnts at Kcnlnvcst Ibr monitoring, tracking and

providing allcrcarc scrviccs lirr optimization ol'1hc invcstmcnt with rcgard to Kcnya's

dcvclopmcntal goals.

24.'l hc Statc l)cpartmcnt has initiatcd thc rcvicw and rcvision ol'thc Invcstmcnl l)romotion Act

20041 thc Spccial I..con0ntic Zoncs Act 2015; and, thc lixport l)roccssing Zoncs Act 1990.

'l hc State l)cpartrncnt is also dcvcloping thc Ilusincss Laws (amcndmcnt) No. 3 ol'Act 2023,

to addrcss lcgislativc gaps in thc busincss and invcstmcnt climatc. 'l'hc l)rali

[]ills/Arncndmcnt l]ills will bc subjcctcd to public parlicipation bclbrc thcy can bc submittcd

Iirr lcgislativc action.
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3.2 Submissions by Anti-Countcrfcit Authority

'l'hc Authority submittcd thatl

25.An inlcllcclual propcrty rights complaint was rcccivcd by thc Authority on l5'h lrcbruary, 2023,

I'rom Smithmo Company Limited, thc proprictor of 'l'radcmark numbcr 84023 - l"indcr'lirols. as pcr

Scction 33( 1) ol'thc Anli-Countcrl'cit nc1, No.l3 o12008.

26. 'l hc complainl allcgcd suspccted 'l'radcmark inliingcmcnt by China Squarc Limitcd, locatcd

along'l'hika I{oad. In rcsponsc, l'lnforccmcnt Inspcctors fiom Anti-Counlcrl'cit Aulhority (n(ln )

conductcd an inspcction at China Squarc Mall insidc IJNICI't Y. along'l'hika lload on Icbruary l6tl',

2023. I)uring thc inspcclion, thc inspcctors idontificd and scizcd various brandcd tools, suspcclcd

to bc inliinging tradcmark numbcr [i4023. Subscqucntly, thcy procccdcd to conduct I'urthcr

invcstigations inlo thc aulhcnticity of thc scizcd goods.

27. I)uring thc coursc of thc invcstigalions, thc Authority rcccivcd communication liom thc

complainant. Smithmo Company Limitcd, indicating that thc gurds had bccn manulacturcd by

"YIWIJ IrINI)l.llt IMPOT{'I'& liXPOItl' (IOMI'ANY' and wcre thcrclorc gcnuinc. As a rcsult.

thcy withdrcw thcir complainl against China Squarc Limitcd.

28. I'hc Anti-Countcrl'cit Authority (ACA) conlirmcd through documcntation providr:d by China

Squarc Limitcd, that thc said manufacturcr in China is thc lcgitimal.c intcrnational brand owncr o['

thc "Findcr" tradcmark (Wll'O tradcmark ccrtilicatc numbcr 1424132). Additionally, thc

manulacturcr appointcd China Squarc l,imitcd as an authorizcd dcalcr ofthc goods.

29. LJpon vcrilication ol'thc documcnts and thc Ibrmal withdrawal ol'thc complaint by thc II'llC

complainanl. thc Authority rclcascd thc scizcd goods hcld in silu via ACA rclcasc lirrm l4 Scrial

Numbcr 1430, datcd 6tl' March, 2023.
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3.3 Srlbmissions by China Squarc

China squarc Ltd. Company, through its dircctors appcarcd bcforc thc Commitlcc and submittcd as

follouls;

30. 'l hat rhcy ctid not rcccive any lbrmal ol1'cr rcgarding a buy out or lransfcrs, and arc thcrcforc not

awarc ol any proposcd implcmcnlation stratcgy. 'l'hcy rcspondcd that, thcy havc a valid leasc

agrccr cnt with thc propc(y owncr, and thcy arc opcrating thcir busincss in accordancc with all

applicdblc laws and rcgulations.

31. 'l'hat as a fi:rcign owncd busincss, lhc Company responded that thcy had satisficd thc

rcquircmcnls ol'scction 4 of thc Invcstmcnt Promotion Act No. 6 ol 2004, that rcquircs lorcign

husincsscs lo inter uliu hclp in:.

a. Crcation of cmploymcnt lor Kcnyans;

b. Acquisition ol ncw skills or lcchnology lor Kcnyans;

c. Conlribution to 1ax rcvcnucs or othcr (iovcrnmcnt rcvcnucs;

d. l'ransfcr oftcchnology 1o Kcnya;

c. An incrcasc in lilrcign cxchangc, cithcr through cxports or import substitution;

I. lJtilization ol'domcstic raw matcrials, supplics and scrviccs;

g. Adoption ol'valuc addition in the proccssing ol' ktcal, natural and agricultural

rcsourccs; and

h. LJtilization, promotion, dcvclopmcnt and implcmcntation of inlormation and

communication tcchnology.

32. China Squarc Ltd. submittcd that thcy obtaincd all ncccssary pcrmits and ccrtillcatcs rcquircd

to opcratb thcir busincss in Kcnya, and bclicvc that forcign invcstmcnt can bc a positivc force lor

cconomic groMh and job crcation in Kcnya.

33. gn thc issuc conccrning thc rcgulatory, lcgislativc and policy framcwork in placc to protcct thc

inlcrcsts oflocal invcstors, China Squarc submittcd that thcy bclicvc that fair compctition and a lcvcl

playing fipl<l for all busincsscs regardlcss of thcir country of origin, is thc bcst way to protcct thc

intcrcsts df all invcstors. 'l hcy statcd that thcy havc no intontion of hurling local busincsscs, and
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bclicvc that thcir busincss modcl can complcmcnl and cnhancc thc ollcrings of othcr rctailcrs in

Kcnya.

34. 'l'hc Company also statcd that, thc cxisting lcgal framcwork providcs for ways in which a forcign

busincss can bc rcgistercd and opcratcd in Kcnya. 'l'hosc provisions in thcmsclvcs spcak to thc facl

that lbrcign busincsses arc wclcomcd, and thal thcir prcsencc docs no1 in any way thrcatcn thc

intcrcsts of other tradcrs.

35. On thc issuc olany legislativc and policy gaps idcnlificd in thc alorcmcntioncd arcas, as wcll as

proposcd intcrvcntion mcasurcs, thcy statcd thati thcy bclicvc that thc currcnt rcgulatory lramcwork

in Kcnya is gcncrally sufficicnt to govcm any forcign invcstmcnt.

36. [n rcsponsc to thc allcgations ofdcaling in counlcrlcit goods, China Squarc submiltcd that; thc

allcgation was broughl about by Smithmo Company Limilcd, logging a complaint with thc Anti-

Countcrfeit Authority. 'l'he Authorily thcn confiscatcd thc goods, did a thorough inspcction and

confirmcd that thc said allcgations wcre lalsc and had no basis. 'l'hc goods wcrc subscqucntly

rctumcd to thcir storcs.

37.'l'hc company confirmcd that they dcal with authcntic and gcnuinc goods, and that in fact, thcir

goods pass through all the rcquircd lcsts bclorc rcaching thcir slorcs.

38. Conccming thc busincss modcl, China Squarc rcspondcd that thcy focus on offcring a widc rangc

of quality products al alTordablc prices lo Kcnyan consumcrs. 'l'hcir producls arc sourccd liom

various supplicrs, including local manufacturcrs, and bclicvc that thcir prcsence in thc markct can

help stimulale competition and innovation. 'l'hcy also bclicvc that thcir investmcnl in Kcnya has

crcatcd jobs and gcncratcd tax rcvcnuc for the Country.
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39.'l'[c company statcd that thcir activitics arc in linc with thc 2019 Kcnya Invcstmcnt Policy's

(KII)) corc principlcs ol'openncss, transparcncy, inclusivity, sustainablc dcvclopmcnt, cctlnomic

divcrsification, domcstic cmpowcrmcnt, intcgration, and invcstor ccntcrcdncss.

40. gri thc issuc ofconccrns about thcir busincss harming local tradcrs, thc Company submittcd that

whcrc&s somc tradcrs may l-ccl thrcatencd by thcir prcscncc, thcy bclicvc that thcy can cocxist with

olhcr dusincsscs and ofltr consumcrs additional choiccs and valuc. 'l'hcy said that thcy do not intend

1o drirrc anyonc out ofbusincss. and bclicvc that hcalthy compctition bcncfits all stakcholdcrs.

41.'lhc Company furthcr indicatcd that although somc tradcrs may ltcl that thcy arc undcrpricing

commodilics, thc company's pricing accords a rcasonablc protit margin, cvcn aflcr paying all thc

rcquisito taxcs. '['hcy said that thcy arc llrm bclicvcs in making li[c affordablc to Kcnyan citizcns,

and that calls fbr rcasonablcncss in making dccisions as to pricing.

42. On thc issuc about thc sal'cty and wcll-bcing ol thcir cmployccs and customcrs, China Squarc

Ltd. suimittcd thal thcy havc invcslcd in sccurity mcasurcs, including hiring additional sccurity

porsonncl and installing CC'l'V camcras in thcir storcs. 'l'hcy havc also implcmcntcd hcalth and

sal'cty protocols 10 cnsurc thc wcll-bcing ol thcir cmployccs and customcrs, including providing

pcrsonal prolcctivc cquipmcnt and adhcring to all applicablc COVII)- I 9 guidclincs.

43. On tho issuc concorning thcir contribulion and giving back to socicly, thcy submittcd thal, thcir

compan| has 154 dircct cmployccs, 150 ol'thcsc arc Kcnyan, many ofthcm in scnior position, and

only 4 atc Chincsc. Sincc thcy sourcc thc bulk ofthcir products locally, thcrc arc also scvcral local

companips and individuals bcncliting lrom thcir busincss. 'l'hcy also atlachcd a list ol-41 local

supplicrJ to communicatc thc cxlcnt ol'thcir commitmcnt to work with thc local community.

44.'l'hc {ompany also statcd thal thcy arc dcdicatcd to improving thc livcs ofordinary Kcnyans in

thcir locrls on basic cvcry day-usc commodity.

27



45. In addition, thc company statcd thal thcy bclicvc in bcing rcsponsiblc corporatc citizcns, and

havc alrcady cngagcd in somc charilablc activi(ics including donating products to local

organizations. 't hcy lurthcr plan to continuc sccking oul ways to sr.lpport thc contmunily and givc

back to socicty, which includcs ongoing philanthropic initiativcs and partncring with Iocal

()rganizati()ns to makc a positivc impact.

46. China Squarc also submitlcd that Articlc 40 ( I ) ol'thc Constitution ofKcnya, 2010, providcs that

sub.icct to Aaiclc 65, cvcry pcrson has thc right, cilhcr individually or in association wilh olhcrs, to

acquircandown propcrty ol'any dcscription. and in any part ol' Kcnya. I lcncc, thcy arc a lcgal cntity

that is supposcd to bc protcctcd in cqual strcngth with local businosscs.

47. In light ol'thc lirrcgoing, i1 was thc Company's praycr thal thcir busincss having bccn lcgally

rcgistcrcd in compliancc with cvcry lcgal rcquircmcnt hc considcrod valid, and hcncc ripc Iirr thc

lull protcction ol'1hc Law.

3.4 Submission by thc Association of Small-Scalc 'l'radcrs

'l'hc local tradcrs appcarcd bclbrc tho Comrniltcc, and wcrc rcprcscntcd by thcir Chairpcrson rvho

submittcd as [bllows:

4tl. China Squarc Mall has bccn cngaging in trading and comnrcrcial activilics thal thrcatcn thc

survival ol'thc busincsscs o['thc Association's Mcmbcrs, and that thc prolil'cration ol'Chinesc

hawkcrs, shopkccpcrs, rctail tradcrs. small and mcdium sizcd wholcsalcrs and distributors has

advcrscly all'cctcd thc Mcmbcrs. '[ hc Association notcs thal China Squarc has bccn buying dircctly

Iiom thc manulacturcs lrom China. hcncc sclling goods at a vcry chcap pricc. 'l'hc local tradcrs

howcvcr arc not allowcd by thc Chincsc manulacturcrs to buy goods dircctly liom thcm. 'l his has

rcsultcd to unlair pracliccs, sincc thc local tradcrs arc not ablc to scll thc goods at thc samc priccs

with China Squaro mall. 'l hc Association is apprchcnsivc that unlcss this displaccmcnt of Kcnyan

tradcrs and small-sizcd cntrcprcncurs is addrcsscd immcdialcly. thcrc is a high likclihood that social,

political and cconomic lcnsions will crup1.
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49. 'l hc Association is conccrncd that various organs and ol'llcials of thc Kcnyan Statc havc bccn

promoting, aiding and abctting thc inllux ol'Chincsc nationals into Kcnya, and that thc cstablishmcnt

ol'cconontic activitics throatcns thc survival ol ils mcnrbcrs' busincsscs, and thc Iivcliho<tds ol'ttvcr

two milliur Kcnyans and ovcr six million dcpcndcnls.

50. (iivcn that thc l)coplc's llcpublic ol'China (l'l{C) is thc world's sccond largcst cconorny, thcrc

can bc no .iustilication why it is cncouraging and lacilitating thc takc-ovcr by ils nationals ol'cvcry

cconontic activity lrorn thc Mcrnbcrs ol'1hc Association, and othor indigcnous tradcrs, ontrcprcncurs

and owncrs ofcapital and attcndanl displaccmcnl from gainful cconomic activity. 'l'hc Ohairpcrson

avcrrcd that thc China-Kcnya intcrnational tradc, which in 2022 was valucd at tJSI) 3.71 Ilillion

(491.1'1 llillion Shillings) ol'goods importcd by Kcnya liom (lhina and tJSI) 23il Million (31.22

llillion Shillings) ol' Kcnyan cxports 10 China, should rcsult into somc tangiblc bcnclits Iirr

indigcnous Kcnyan tradcrs' mcmbcrs of tho Association.

51. l)uc to thc substantial cllirrts and contribution ol'thc n ssocialion's Mcmbcrs and othcr Kcnyan

tradcrs. thc volumc and valuc ol'tradc bctwccn China and Kcnya has incrcascd cxponcntially ovcr

thc lasl two dccadcs. Spccilically. bctwccn thc ycar 2000 and 2020, thc tradc bctwccn China and

Kcnya incrcascd liom 106 million l)ollars in 2000, to 3.5 billion I)ollars in 2020. 't his incrcascd

tradc was mt(ually bcnclicial as lhc Chincsc rnanul'acturcrs and tradcrs dorninatcd thc sclurco ol'

goods in China, whilst Kcnyan irnporlcrs and lradors dominatcd the rctailcnd in thc Kcnyan Markct.

52. In totality. Kcn)'a cxporls to (lhina lar lcss than it irnports liom (lhina. As a casc in point in

2022 Kcn1,a's cxports to ('lrina wcrc valucd at LJSI) 23i (31.22 billion Shillings). whilst inrportcd

goods valucd at [JSI) 3.71 llillion (491.14 billion Shillings). lhcrclorc, thcrc is a tradc dclicit ol

4tl5.0tl billion Shillings in Iavor ol'China.

53. .l 
hc Association contcnds that in vicw ol'thc cnormous tradc dclicit hclwccn Kcnya and (ihina,

thc only way that Kcnyans can gain l'rom intcrnational trado with China is by cnsuring that as many

ol'its citizcns as possiblc gct involvcd and bcncllt liom impo(ation ol'goods liom (lhina. 't hc

Association l-urthcr contcnds that on account of various rcasons, Kcnyan tradcrs, including its

rncmbcrs havc bccn on thc losing cnd in this rcgard. ovcr thc last ycars.
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54. 'l hc (lhairman ol'thc Associalion inlirrmcd thc Committcc on thc causcs/rcasons lirr thc

challcngcs lacing mcmbcrs of thc Association; hc pointcd out thc li)llowing causcs/rcasons:

a) [ailurc by thc Kcnyan (iovcmmcnl and ils organs to prolcct local busincssmcn and

tradcrs through cnlorccmcnl of thc rclcvanl provisions ol'lhc (lonstitulion:

lly virtuc ol'Articlc 4 ol'tho ('onstitution. Kcnya is a sovcrcign l{cpublic. lirundcd on the national

valucs and principlcs ol'govcrnancc rcl'crrcd to in Articlc 10. 'l hcsc valucs and principlcs includc

social govcrnancc and sustainablc dcvclopmcnt. 'l'hc Association contcnds that as a sovcrcign

Iicpublic. lhc Kcnyan (iovcmmcnt is rcquircd to protcct cconomic intcrcsts ol'its citlzcns.

particularly whcn such intcrcsls arc in conllict with thosc o1'lbrcign nationals. Irurlhcrmorc, thc

Association is convinccd thal social justicc and sustainablc dcvclopmcnt in Kurya can only bc

illusory unlcss thc Kcnyan (iovcnmcnt and its organs urgcntly stcm thc rapid cconomic

displaccmcnt and takc-ovcr ol'cconomic opportunilics by thc (ihincsc in scctors hithcrto

dorninatcd by Kcnyan citizcns.

'l hc provisions ol'Arliclcs l2(l) and lti ol'thc Conslitution imposc an obligation on ltarliamcnt

to crrsurc. intcr-uliu.thal all lcgislations. rcgulalions and policics in thc econonric scctor providc

lirr and sccurc thc intorcsts o1'Kcnyan citizcns. LJnlirrtunatcly, I)arliament has not livcd up trr

this sacrcd obligation ol'rcspccting, promoting and protccting thc rights, privilcgcs and bcncllts

ol' Kcnyan citizcnship lbr thc pcoplc ol' Kcnya.

l)cspitc thc Iact that Articlc 2l ol'thc Constitution imposcs a duty on thc Slatc and all its organs

to takc lcgislalivc, policy and othcr mcasurcs to achicvc. protcct. promotc and sccurc thc

rcalization ol'lhc social and cconomic rights cnshrincd in Articlc 43. thc Association avcrs that

this duty has not bccn honorcd by thc Kcnyan (iovcrnmcnt and its organs and agcncics.

'l'hc Irlmigration l)cpartmcnt has cilhcr bccn corruplcd or compromiscd to alklw a stcady'inllux

ol'Chincsc nationals who arc cngaging in low-cnd cconomic activitics likc hawking. rctail tradc.

wholcsalc tradc and distribution ol goods manulacturcd in China and othcr Asian countrics in
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sqclors that lall within thc scopc of mioro and small-scalc trading, which should bc rcscrved for

Kbnyan citizcns.

Sqction 4(l)(d) olthc Invcstmcnt Promotion Act providcs, intcr-alia, that an applicanl shall bc

crititlcd to an invcslmcnt ccrtillcatc if thc invcstmcnt and thc activily rclatcd to thc invcslmcnt

arc lawlul and bcncficial 10 Kcnya. Ily virtuc of Seclion 4(2) in dctcrmining whethcr an

inycstmcnt and thc activity rclatcd 10 thc invcstmcnt arc bcncficial to Kcnya, thc Authority shall

cohsidcr thc cxtcnt to which thc invcstmcnt or activity will conlributc 1o thc lollowing mandatory

conditions:

l.

ii.

iii.

Crcation of cmploymcnt lor Kcnyans.

Acquisition of ncw skills or tcchnology lor Kcnyans.

Contribution to tax rcvcnuc or thc othcr (lovcmmcnt rcvcnucs

55. Notwithstanding thc abovc critcria, thc lnvcslmcnl Promotion Authority has bccn unlawfully

issuing invcstmcnt ccrlificatcs to ('hincsc lradcrs and cconomic migrants to cngagc in cconomic

activitics that not only undcrminc sustainablc dcvclopmcnl in Kcnya and prcjudiccs its citizcns, but

is also in contravcntion ol'conditions sct out in Scction 4 ofthc Invcstmcnl l)romotion Act.

56. 'l'hc Chairman statcd that, thc association bclicvcs that China Squarc Mall has not bccn lawlully

issucd 1i,ith an invcstmcnl ccrtificatc by thc Authorily, inler-a!io. on thc [ollowing grounds;

a. China Squarc Mall cxists to cnablc Chincsc Companics to producc products and scll

dircclly in Kcnya 10 cscapc thc cconomic ncccssity of having to set up faclorics in

Kcnva.

b. 'l'hc invcstmcnt and rclatcd activitics canicd out by China Squarc Mall arc not

bcncficial to Kcnya, bccausc thcy cnablc dominancc oIChincsc tradcrs al the cxpcnsc

ol'Kcnyan tradcrs, and thcy do not satisly thc mandatory conditions sct ou1 in Scction

a(2)(a), (b) and (c), lc1 alonc thc othcr conditions.

c. 'l ho Chincsc tradcrs' activitics arc in contravcntion ol' Scction 4(l)(c) ol thc

lnvcstmcnt l)romotion Act. in that thc busincsscs arc not worth at lcast onc hundrcd

thousand tJnitcd Statcs ol'Amcrica dollars' or thc cquivalcnt in any currcncy.
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57. 'l hc Chainnan pointcd out thc lailurc hy thc Ministry ol'Invcstmcnt, 'l radc and Industry ttr

implcmcnt thc National 'l radc I'olicy publishcd in May, 2017, and thc Scssional l)apcr No. 5 ol'2020

on Kcnya Micro and Small I,)ntcrpriscs I)olicy lbr I)romoting Micro and Small cnlcrpriscs lbr Wcalth

and linrploymcnt Crcation publishcd in Scptcmbcr. 2020. llc indicatcd that thcrc arc thrcc mujor

ways in which thc Ministry of lnvcstmcnl, 'l radc and Industry has lailcd in its implcmcntation rolci

a. 'l'hc Vision, Mission and Objcctivcs ol'tho National '['radc l)olicy is to./itcilitate

Kcnya's transfbrmalion inlo a competilivc export led econony, enhunca regiottttl

integrolion und u'iden purtit'ipution in both domestic und inlernulionul tradc. 'l ha

'li'ttdc l'olicy mission u,ill bc achievcd through thc./bllowing broad ob.jectitcs: -

i. 'l'he pursuit of more open, compalilirc und exytrl-oriented polic'ics lhat ure

tttmpul i hl e v' i l h l ha (' ounl ry' :; Nul ional dcvc l opma nl o bi e c'l iva s :

ii. 'l'hc creulion of'un enuhling cnvironment./ir lrude and invaslmanl lo lhrita: untl

iii. 'l'he promolion of Oounties as cenlres of lrudc und int'eslmenl.

58. 'l hc Chairpcrson inlbrmcd thc (lommittcc that undoubtcdly, onc ol'thc objcctivcs o1'thc

National 'l'radc l)olicy is 1o pnrmotc domcstic tradc and invcstmcnt guidcd intcr-alia, by thc principlc

o[ "mitigating any advcrso cllccts of pracliccs by thc counlry" trading partncrs by invoking and

implcmcnting tradc dcltnsc mcasurcs as and whcn appropriatc..." IJnlbrtunatcly, thc Ministry has

cithcr ignorcd or l-ailcd lo support Kcnyan tradcrs in cnsuring that Kcnyan citizcns rcap maximum

bcncllts lrom domostic markcl and promotc thc socio-cconomic bcnclit ol'tradcrs and thcir Iamilics,

parlicularly in rclation to thc tradc bctwccn (lhina and Kcnya and thc impact o1-Chincsc nationals in

Kcnya's domcstic tradc and markct.

59. 'l'hc Chairman statcd that thc Ministry is yct to implcmcnl this Scssional I)apcr, at lcast in tcrms

ol'protccling thc intcrcsts of Kcnyan tradcrs laoing unlair compctition by lorcigncrs.

60. '[ hc Ohairpcrson inlbrmcd thc (]ommi11cc that thc Association bclicvcs that it is complclcly

untcnablc lirr thc Kcnyan Govcmmcnt through agcncics of National (;ovcrnmcnt or County

(iovcmmcnls, to liccnce lbrcign invcstors to opcn up busincsscs that fall within thc scopc of thc

MSlls scctor. 'l'o bc surc thc Scssional l)apcr dclincs micro and small cnlcrpriscs as lirllowsl
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Micro enlerprise meatns a busines's aclivily whose annuol lurnover is belou' Kshs I

Million and meets ony of the following crilerio:

1) limploys less lhan l0 people; or

ii) Ilas lolal assels as shall bc determined Jiom lime to time by the Cobinet

Secretory (Responsible ./br maltcrs relating to MSli.)

b. Small enterprise meuns u business aclivity v'hose annual lurnover ranges helween

Kshs I mitlion and Kshs 5 million and meets any of the .following crileria:

i. limploys behtcen l0 50 people:

ii. Ilas total assels as shall be delermined from time to time by the Cabinel Secrelary

(Respofisible .for matler.\' relaling to MSlis)

61. llc lurthcr pointcd out that thc Associalion is awarc that majority ol Chincsc bustncsses

wrcaking havoc to thc busincss o1'Kcnyan citizcns lall within thc scopc of thc MSlls scctor.

62. 'l hc Chairman submittcd that County Govcmmcnts, particularly Nairobi City County

(iovcmmcnt, has bccn lacilitating thc unlawful busincsscs ol Chincsc nationals, by giving thcm

singlc busincsscs pcrmits and othcr liccnccs to cngagc in rctail and wholcsalc 1radc, and othcr small

busincssps that thc Constitution, lcgislativc laws and rcgulations, plus thc policics mcntioncd abovc

cnvisagd should bc donc cxclusively by Kenyan citizcns.

63. 'l'h4 Chairman rcqucstcd thc Commiltcc on bchalf of thc Associalion to cnsurc thc lollowing

laws, po cics and mcasurcs arc cnlbrccd, amcndcd, improvcd or takcn in ordcr to rcsolvc thc

highlightbd challcngcs;

a. 'l hc Kcnya Citizcnship and Immigration Act.

b. 'l'$c Citizcns and l'brcign Nationals Managcmcnt Scrviccs Ac1 (No. 3 I of 201 I )

c. 'l 
$c County (iovcrnmcnts Act, 201 I .

d. 'l'lic Invcstmcnt Promolion Act, (No.6 of 2004).

c. 'l'(c liorcign Invcslmcnls l)rotoclion Act, Cap 5l 8.
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l'. 'l'hc Compctition Act (No. I 2 ol 2010).

g. 'l'hc Micro and Small I'inlcrpriscs Act (No. 55 ol20l2).

64. 'l'hc Chairpcrson l'urthcr addcd that givcn thc l'act that thc Kcnyan (iovcrnmcnl is rcquircd to

takc lcgislativc, policy and othcr mcasurcs to achicvc thc progrcssivc rcalization ol'cconomic and

social rights guarantccd undcr Articlc 43 ol'thc Constilution, lhc (labincl Sccrctary rcsponsiblc lirr

Invcstmcnts, l'radc and Industry should cnsurc that local businosscs and tradcrs arc prolcctcd by

cnlbrcing thc policics mcntioncd abovc.

65. 'l hc Chairman submittcd thal thc Kcnya Chincsc Chambcrs olCommcrcc (KCCC), should bc

ordcrcd by I)arliamcnt to stop lacilitating thc influx olChincsc cntrcprcncurs into Kcnya 10 engagc

in small busincss in activilics likc hawking, shop-kccping, running ol'small rcstauranls. wholcsalc

and distribution scclors that Iall within thc scopc ol'micro and srnall busincsscs, that should bc

rcscrvcd for Kenyan citizcns.

66. 'l hc Chairman lold thc Commitlcc that in ordcr to prcvcnt lurthcr cntrcnchmcnl or cstablishmcnt

ol'Chincsc Ilusincsscs in cconomic llclds that should bc rcscrvcd lbr citizcns of Kcnya, thc Oounty

(iovcrnmcnt of Nairobi City, should bo rcslraincd lrom issuing singlc businoss pcrmits and othcr

liccnscs 1o Chincsc nationals. 'l'hc rcscrvation ol'spccilicd cconomic ficlds as cxclusivc to citizcns

o1'Kcnya is thc only practical way to cnsurc that Kcnya citizcnship accrucs somc bcncllts and

privilcgcs availablc to tradcrs who arc Kcnyan citizcns and k) cnsuro that praclical stcps arc madc to

rcalizc lhc social and cconomio rights cnshrincd in Articlc 43 ol'thc Consli1u1ion.

(r7. 'l hc Chairman insistcd that that thc Invcstmcnt l)romolion Authority should strictly cnlirrcc thc

lnvcstmcnt l)romotion nct. k) cnsurc that invcslmont ccrtillcalcs arc issucd to thc righl invcstors

whosc invcstmcnts arc bcncficial to Kcnya, and no1 dctrimcntal to thc busincss and tradc intcrcsts

ol' Kcnyan citizcns.

68. 'l ho Chairman o[ thc Association rcqucstcd l)arliamcnt to amcnd thc lnvcstmcnt I'romotion

Act, to providc among othcr things. that in ordcr lbr a lbrcign invcstor to bc issucd wilh an

invcstmcnt ccrtilicatc it must:
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A Invest a minimum ofcapital in foreign currency equivalent to Kshs 500,000,000.

q) Create employment for a minimum of 100 Kenyan citizens.

c) Contribute at least fifty million shillings annually to tax revenue or other Govemment

revenues.

d) Refrain from engaging in trading and business activities in sectors reserved for Kenyan

citizens, particularly in retail, wholesale and distribution sectors, plus hospitality industry

in establishments that employ less than 100 people, and contain less than 100

acommodation rooms.

69. Tfre Chairman of the Association stated that, Parliament should ensure that pursuant to Articles

12,21,, atd 43 of the Constitution, all laws dealing with economic and social rights, business concems

and plperty ownership are amended to protect, promote and secure the interests ofKenyan citizens.
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PART FOUR

4.1 lssucs for Detcrmination t
Based on thc terms of rcfcrcncc, thc Commitlce determincs as follows: whcther therc wcre indccd

unlair tradc practiccs by forcign invcstors as allegcd by local traders;

70. 'l'he Association ol'thc local trader submitlcd that China Squarc Mall has bcen engaging in

trading and commcrcial activitics that threatcn thc survival ol thc busincsscs ol thc Association's

mcmbcrs, and that the prolil'eration of Chincse hawkcrs, shopkccpcrs, rctail tradcrs and small and

mcdium sizcd wholcsalcrs and distributors has advcrscly allected ils Mcmbcrs. 'l'he Association is

apprehensive that unlcss this displacemcnl of Kcnyan traders and small-sizcd entrcprcncurs is

addrcsscd immcdiately. therc is a high Iikelihood that social, political and cconomic tensions will

erupt

71 . -l'hat, China squarc buys its products dircctly liom thc manufacturcrs, hcncc their products arc

chcapcr comparcd to thc local traders who arc not allowed by Chinesc manulacturcrs to buy dircctly

from lhem. As a rcsult. thc local tradcrs lace unlair compctition from China Squarc Ltd.

72. China Squarc [,td. submittcd that, il focusscs on oflering a wide rangc of quality products at

alTordablc priccs to Kcnyan consumers. 'l'hey sourcc their producls from various suppliers,

including Iocal manufacturcrs, and bclicve that their prcscnce in the market can hclp stimulalc

compctition and innovation.

73. China Square addcd that, whereas somc tradcrs may lecl threatencd by thcir prescncc, they

bclievc thal thcy can cocxist with othcr busincsses and oflcr consumcrs additional choiccs and valuc.

'l'hey said that thcy do not intend to drive anyonc out oIbusincss and belicvc that hcalthy compctition

bcnefits all stakcholdcrs.

75. 1'hc Company furthcr indicatcd that although some traders may lccl that they arc underpricing

commodities, the company's pricing accords a rcasonablc profit margin evcn after paying all thc

rcquisite taxes. It was noted that they arc firm bclievcrs in making lil'c alfordablc to citizens and

that calls for reasonablcness in making dccisions as to pricing.
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PART FIVE

COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

5.1 Committec Observations

l. l'he Committce observcd that, thc Minislry of Invcstmcnls, 
-['rade 

and Induslries is currcntly

rcvicwing regulations on forcign invcstments, with a view 1o cnsuring that foreign invcstmcnts arc

not only lawful, but bcncficial to thc National Dcvelopmcnl Goals.

2. Dcspitc the Committcc bcing informcd by thc Ministry ollnveslmcnts,'l'radc and Industrics that

therc have bcen engagemcnts with both local tradcrs and rcprcscntativcs of thc Chinese Business

Community, as wcll as, thc Chincsc limbassy to discuss and agrcc on modalities to ensure thal thc

interesls ofboth local and fbreign investors arc protcctcd to balancc both domcstic and lbrcign direct

invcstmcnt, thc Conrmittcc obscrvcd thal thcrc was no cvidcnce submittcd by thc Ministry to

dcmonstration the same.

3. Ilascd on the submission lrom China Squarc L1d. and thc Ministry of Investmcnls, 'l'rade and

Industrics, thc Committcc obscrvcd that thcrc was no proposcd buy-out/transltr ofthe lcasc hcld by

China Squarc Ltd., including thc proposcd implcmcntation stralegy.

4. 'l'he Committce nolcd that duc to fragmcntalion and multiplicity of invcstmcnt policics at National

and Counly I-evcls in Kcnya, thcre is lack ol'coordination in policy development, implementation

and cnforcemcnt by rcspectivc Ministrics, Dcpa(mcnts and Agencics, as wcll as, Counly

Govcmmcnts, which creates challcnges and loopholes that may bo cxploitcd by Ibreign invcstors to

the dctrimcnt ol local invcstors

5. 'l'he Committce notcs that although thc Kcnya Invcstmcnt t'olicy 2019 provides lor thc framcwork

for promotion, l'acilitation and protection of both domcstic and lorcign invcstmcnts in Kcnya. 'l'hc

cxistcncc of County Invcstmcnt I'olicy 2018 and Kcnya Invcslmcnt policy 2019, may conlusc

invcstors, iftherc is no coordination liamework for devclopmenl and implementation olthc policies.
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6. 'fhe Commiuee noted that under the Investmenl Promotion Act, foreign investors are required to

invest at least USD. 100,000 to acquire an Investment Certificate, which entitles them to 3 Class G

and 3 Class D work permits and licenses, as detailcd in the second schedule ofthe Act.

7. l-he Committee observcd that there is a gap in law for registration of foreign investors under the

Act, which is not mandatory. Since Section 3(l) provides thar a foreign investor who inlends lo

invest in Kenya may apply to the authority for an inveslment certificate.

5.2 Committee Recommendations

Based on the Committee findings and general observations, the Committee makes the following

recommendations;

l. That the Cabinet Secretary in charge of the Ministry of Investment Trade and Industry in

consultalion with Council of Govemors within sixty (60) days of thc adoption of this report to

develop a policy framework for development and implementation of investment policies that mirror

thc two lcvcls of Govcmmcnt.

2. lhat Parliament in exercise of its legislative authority, to review the provisions ofSection 3(l) of

the Investmcnt Promotion Act, to provide afor manclatory requiremenl for a foreign inveslor lo

apply.for an investment cerfirtcate lo ensure compliance wilh lhe requiremenls, sel out under Seclion

4(2) of the aforementioned Act.

3. 'lhat the National Invcstment Council to prepare an annual report on investment proposals filed

by foreign investors and submit to the Cabinet Secretary in charge of Investment, Trade and lndustry

and publish in the Kenya Gazette.

4. That the Cabinet Secretary responsible for Investment, l'rade and Industry, in consullation with

the relevant investment stakeholders to review various investment policies and regulations, with the
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2*aturc.......... Date,,.

HON. JAMES MWAIYGI G M.P.

CHAIRPERSON

DEPARTMENTAL COMMIT'TEE ON TRADE, INDUSTRY & COOPERATIYES
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The meeting was called to order at l:40 p.m.. fbllowed by a word of prayer and a round of

introductioni of the Members present. Afler that. the agenda was adopted having been proposed

by Hon. Mwalyo Joshua Mbithi Mutua. M.P and seconded by Hon. Korir Adams Kipsanai. M.P

MIN NO. NA/TRA DF-/ qoq4/ 04421 PRELIMIN ARIES

MIN. NO. NA/TRA DF./ s,oq4/ 04 .) CoNFI RMATION OF MINUTES
'l'he agenda lvas lxrstpont'rl to anttthel'Sitting ol the (lrlrtlttittt't'

MIN. NO. NA/TRAD E/ roq4/ oq, CoNSIDERATI ON AND ADOPTI ON OF
HE REPO ONU NFAIR TRADE

PRACTICES BY FoREIG N INVEST ORS IN
KENYA

'fhe Comnrittee u.as taken thlorrgh the repolt zrnd ntatle the fbllorving ollservations ancl

recornrrtt'ndatiorts;

Committee Observations

on the urgent measures to be taken by the Ministry to address the plight and concerns of

local traders;
l. l-he Committce obscrved that, the Ministry of Investmenls. 'lrade and Industries is currently

reviewing regulations on lilrcign invcslmcnts, with a visw to ensuring that foreign investments

are not only lawl-ul, but beneljcial to thc National l)evelopmcnt (ioals'

2. Despite the Committee bcing intbrmed by the Ministry of lnvestments, Trade and lndustries

that there have been engagements with both local traders and representatives ol the Chinese

Business Community, as well as. thc Chinese Embassy to discuss and agree on modalities to

ensure that the interests ofboth local and lbreign investors are protected to balance both domestic

and lirreign direct investmcnt. the Committee observcd lhal there was no evidence submitted by

the Ministry to demonstration the same.

3. Based on the submission fiom China Square Ltd. and the Ministry of lnvestments. Trade and

lndustries, the Committee observed that there was no proposed buy-out/transl'er of the lease held

by China Square [,td.. including the proposed implementation strategy

4. 'lhe Committee noted that due to fiagmentation and multiplicity ol' investment policies at

National and County Levels in Kenya, there is lack ol coordinalion in policy development'

implementation and enfbroement by respective Ministries, Departmenls and Agencies. as well as.

County Govemments. which crcates challenges and loopholes lhat may be exploited by lbreign

investors to the detrimenl ol'local investors

5. The Committee notes that alrhough the Kenya lnvcstment Policy 2019 provides ttrr the

framework for promotion, facilitation and proteclion of both domestic and Ibreign investments in
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I Kenya. The existence olCounty Investment Policy 2018 and Kenya lnvestment poticy 2019'

may conluse investors, if there is no coordination framcwork fbr development and

implementation of the polic ics.

6.'l'he Committec noled lhat undcr the Invcslm(]nt Promotion Act. tilrcign investors are required

to invest at least USD. 100.000 to acquire an Investment Certiflcate. which entitlcs them to 3

Class G and 3 Class D work permits and licenses. as detailed in the second schedule ofthe Act.

7.The Committee observcd that there is a gap in law tbr registration of toreign investors under

the Act. which is nor mandatory. Since Section 3 ( I ) provides that a lbreign investor who intends

to invest in Kenya rnay apply to the authorily firr an invcstment ceftificate'

Committee Recommendations

Based on the Committec lindings and gencral obscrvations. the Committee makes the following

recommendations:

l. Thal the Clabinet Sccrotarl.' in charge ol'the Ministry of lnvestment '['rade and Industr) in

consultation with Council ol'(iovemors within sixty (60) days of the adoption of this report to

develop a policy tiamework fbr development and implementation of investment policies that

mirror the two levels of Government.

2. That Parliament in excrcise ol'its legislative authority, to review lhc provisions ofSection 3(l )

of the lnvestment Pron]otion Act. to provide a /br mundatory ruluircment .fbr u ./breign investor

to apply.for un in|cstment ccrlifictle lo ensut'c utntpliunce Y,ilh lhc requiremenl\, set oul under

Seclion 1(2) o/ the a/bremcntioned Act.

3. That the National lnvestment Council to preparc an annual report on investment proposals filed

by foreign investors and submit to the C'abinct Sccretary in charge of lnvestment, Trade and

Industry and publish in the Kcnya (iazcttc.

4. That the Cabinet Secretary responsible lbr Investment, Trade and Industry, in consultation with

the relevant investment stakeholders to review various investment policies and regulations, with

the aim of coming up with an arnicable rogulations and policies that are fiiendly to both lbreign

and local traders.

MIN. NO. NA/ TRA,I-IE / eoq4/ o+.rl ADOPTION OF THE REPORT

The Committee adopted the Repofl' having been proposcd by Hon

seconded by Hon. Dr. Oundo Wilberforce Ojiambo M.P

Kamene Joyce, M.P.. and

I\,IIN. NO. NA
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During the meeting, the Committee conducted a review and subsequently approved the proposed

schedule ofactivities for the third quarter. Moreover, the members were apprised ofan upcoming

women's conference that is scheduled to take place in the United States in March. In this regard,

it was noted that Hon. Kitany Marianne Jebet, MP, and Hon. Adagala Beatrice Kahai, M.P have

been designated as the Committee's representatives for the aforementioned conference.

MIN, NO. NA/ TRADE / 2o9 / oa|: ADJOURNMENT AND DATE OF THE
NEXT MEETING

The meeting was adjoumed at 2:35 p.m. The next meeting is to be called on notice

*.:1/L929....Date

HON. GAKUYA JAMES MWANGI, MP
CHAIRPERSON

Sign..
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Foreword
BY HON. PETER G. MI]NYA, MCH
CABINIi'I' SECRE'TAIIY FOR A{INISTRY oI: INI)IJSTIIY.'TRAI)E ANI)
CoOPERATIVI.s

.nolicv cerlaintv Jnd slabilitv are key deterrninanls ol investment lloq s

Prncl'nlro the .'bilily of ir (ounlry to 
^ttr.r(t 

tlrc targ(led investors.

I r'urr.ntly. Kerryu does not huue ,, sirrgle. comj,rehensire und

harrnonized policy lo guidc attrirction, lacilil tiolr, retentioll, monitoring nd

evaluation of investments.

This Kenya Inveslmcnt Policy s(cks to anchor thc rolr oIPrivate inveslment

in economic development and define the resPective roles of vartrus
national and county governmenl agencies. and that of investors themselves

and the privat( sector in Aeneral. It will also serve to codity the roles and

responsibilities in investor managemtnt l() cnsrlr( a streamlined and cltar
investment regime in a d(volved context.

We have been motivated to produce the policy in resPonse to challenges

articulated by ini'€stors, and the need to strengthen the country's
competitiveness and business climale. To achieve Kenya s vision 2030 and

Big 4 development objectives, it is important to have a clear, harrnonized

and a properly coordinated approach towards promotion and l;cilitation of
investment. Such an approach shorrld clarily the kind oI development and

industrialization cultrrre that Kenya wishes to pursue, thc role ofgovernment
agencies (al lhe national and devolved levels) and their coordination and

requisite capacity enhancenrent for effectiveness. lt should also spellout the

nature and structure of incentives, the role of strategic Perspectives of the

targeted investors and those already,n Kcnyt in dehning the investment

pronrotion and lacilitation approach. provision ofthe requirt'd inlrastruclure
such as readily avail.rblc production sites, and Provislon of a competitive
and conducive bLrsiness environnlent where basic regulations are ellectively
enlbrced. The ultimate objective is to position Kenya as a Premier investment

destination, a global leader in investment attraction and retention. bv

mobilizing private investment to support econonic growth and sustainable

development.

Drafting of thc policv irrvolved an intcnsivc consultative proccss of both

public and private sector stakeholders at both the national and county
government levels. It also involved views ol interntrtion l developrnent

agencies irnd representatives oflbreign chambers ofcotnmerce and industry.

I wish to thank and express my deepest apprcciati()n to the Kenva lnvestment

Authority as well as the Kenya Investmenl Policy Task Forte, who worked

tirclessly b producc the final report.l also express gratitude b otrr partners,

thr World Bank. the Unitcd Nalir)ns Conf(rence on Trade and Development,

the Common Nlarket for Eastern an(l Southern Africa, and the Internati()nal
Institute for Suslainable Development for oflering expert advice and

facilitating the process.

Hon. Peter G. Munya, MGH
Cabinet Secretary, Ministry of lndustry, Trade and Cooperatives

a
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Preface

BY BETI'Y 
'!IAINA,I'RINCII'Al, sh(-RETAR\'. S'IATE I)lll;\R'f NlENT IjOR

INI)IIS] ITIAI-IZA'I'ION. I\,1INIS I'RY oI: INI)LJSI RY. fRADI: ANI)
(.OOPI]R?\-I I\ I:S

,\

YIlCr(il.inA llrr Irv,rl ,rl irrvcstrrrrnt.\lr(nglh(tttrrllrnre\lorculrlidence tn(l

I 1u'.rtr,,rrrrr,: llrr I)rrv,ilc \clor irs llrr' cnqiltr ,'l'r'e0nornrL' grouth lr,rv.'

It,.e', ,, 1,,'rjt tr,rrn \lr,rtrAv ol llrc K(n)J (;('vrnrrrrrl .r' r'rcrrrplrfieJ irr

varrorrs policv docurncnts and developrncnt plans.

Ken) a has ln i()rilize(l cthx ali()n. inliastructurc dt'r'r'hl)menl and creatioll ol'
a crxrducivc i vestmer)l clirrlate to sptlr gr()wth arrtl lob creatioll irr all scclors
ol the ecorrorllv. Heavy irvestnrcrrts have bcerr rrrarlc in Iltr(shil) Proj.(ls
and opporluIlilirs thxl inchrdc cxpinsio of the l\)rt of \lon)h.rsa. airPorls.
lrirnsporl rt,rri(lors. rail links and SP(cinl Ecol),rtrli( Zonrs to nrakc Ktnr'.r
a global ccorromic and btrsiness hub. In the rcrcnt p st. lhc (iovernmcnl

has also n(loplcd various lcgislati(nl lo ntake tht etrnomv nrore lrrtsiness

triendly.'lhesr incJurlc thc (-omptnics n ct. the Insolvtnc)' Act an(l the Special
l-lcorlomic Zorrcs Act. lhc Ilusincss Rc[istration Servlce. thc ('ornPitnies.rnd

lnsolvenC\' Lrgislirtion ((inscqucntial Arnendmrnls) Act 2l)15 rnd Financc
/\ct inner)(lrncnls 201 5.

Ill ordrr lo realize th r'orrrrtrv s tlt vrlol)tncnt asl)irali{)ns in irrl ( nviroirmcnl
()l ovrr l2t r.rlllrral alxl srrh_Irati(nlill irlvestnl.r)t l)rolnoti()Il agtrrcits lrorn
I(,2 cour)lnrs conrl)etitlA li)r inlesttnctlls liorrr tlrt sanre lo(.iilltnrs. therc is

rrrr:d lirr all stlkeholdcrs rvho interfacc with irl\'(st()rs in th(ir (la!'-lo{lav
ol)tratior)s lo restructurc their approach to lbcrrs o11 e{fectiv( lilcilitation ol'
iIrvestments antl provitlt rdequate suPPort to irrvtstlnent Prornotion iind
aft.rcare lt all the Ievcls ol gor'ernment. The KtIrvil Investmcnt I'olicv se.ks
lo hannonisc rn!estnrctll operations nt)d place thc str tegic f€rsPcctives and

nccds ol'irl\,(slors al lhc ccolrc ol nllcntion.'Illis u'ill nccessitatc rcvi(\'
ol nll l(gislrtiorl pcrlninirrg to irlvcslntcnlr slr'rarnlinillg lhc institLtlionill
liarncrvork, lcgislalion. arrd procc.lurcs to ( rlhirrlcc clle(tiYeness lnd
lr.rnspilrcrcv:.rI(l inrl)r{)\'(rntnt ol'll)e eotlDtr\"s irlv('stlnenl clinriltc

r\rloptiorr ol tlrr polrcy will r(sult irr the estahlislrrr)crtt artd cxpaDsrott ol'
cr)terl)ris(s capablc ol provirtirrg irrcreascd crttployrnent oPPortlrltities and

contrihutinlt srrhstanliirllr inrl susllinahll' to thr \\'idcning ol lhc tconor:tic
l):'\e ol th. (ounlr\'.

Betty C. Maina, CBS

l\incU)al S.rrrlarv. Stirl. I)('l) rtmcrrt Ii)r Irrdrrstrrrlirntion trlini\lr) of
IrrrlLrstrr'. 'lrarlt ar)d ('rn)ln rati!cs
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Executive Summary
To achieve the twin targets of Kenya's Visiorl 2030 - 10% growth per annum and middle-income industrializing
country status - and thc immediatc ones ofthe Rig 4 Agenda, the Government ofKenya recognizes the critical
role played b1'private investment. It has thus put measures in place to attract and rctain foreign investment
whilc en ouraging thc expansion of domestic investment, with the aim of increasing private invcstment to 24%

ofGDP by 2030.

Kenya has lacked a single and clearly de6ned policy solely focusing on investment genetation and retention.
Howeve( the Government of Kenya has formulated vadous strategies and policies that focus on investment
growth and support, stipulated in various policy documents such as National Development Plans, Sessional

Papers and Majter Plans, including the new Constitution 2010. These programs and initiatives have had

suLoptimal impact. They also led to the adoption of various fiscal and non-fiscal incentives, changes in
inveitment-relited regulations and the creation of several government agencies tasked with resPonsibility for
investment promotion and facilitation, somc u'ith overlapping mandates lcading to duplication of cfforts and
unnecessary strain on limited government resources.

To address the challenges related to the entry, treatment, performance and impact of private investment, the
Government has developed this Kenya Investment Policy (KIP). The policy development process took a holistic
approach to gain an understanding of Kenya's context as well as international best practices to inform the
p'oiicy propoials. The KIP is guided by sever core principles. which emphasise the need lbr openness and

t.onspar"r,iy, inclusivity. sustainable development. economic diversification, domestic empowennent, global
itlteEiration and investors needs.

-Ihe KIP addresses private investmcnt at the national and county levcls to ensurc scamless promotion and

facilitation process, and policy and regulatory coherence. It is a comprehensive and harmonized policy to guide

attraction, facilitation, retention, monitoring and evaluation of private investment. 'Ihe KIP further recognizes

the central role ofKenya's Constitution (2010) which clearly delineates the comPlementary roles that national
and county governments play in investment promotion. The KIP also creates an inslittltional framework that
fostcrs coordination for cmcient invcstmcnt attraction, facilitation and a favourablc investment climatc. Thc

policy actions proposed in the KIP are designed to support and stimulate private sector development and

improve thc overall ease ofdoing busincss and competitiveness in the cconomy, with the ambition that Kenya
becomes the premier destination for at least 50% of multinationals establishing their continental headquarters
in Afiica.

The KIP addresses some of the fundamental requirements fbr establishing a well-coordinated investment
environment that will anract high-quality FDI into the country while upscaling the capacity oflocal small and

medium-sized enterprises (SI,IE). These include: placing investor perspective and needs at thc vantage point:
fostering a harmonized regulatory and institutional lramework for investment; providing an active and effective
investmint promotion and facilitation government function, including adequate rcsourcing and capacity
development; putting greater focus on investor targeting driven by the developtnetrt and industrialization
culture chosen for the country; building a critical mass of domestic investors, including strengthening thei!
capacitiesi adopting a targeted approach to offering incentives by aligning them to the development culture and
priorities; devoting significant resources to investor aftercare and increasing national savings.

These objectives are to he achieved through the implementation ofcritical measures stated by the KIP, including
thc following:

l. Inveslrueutoversight
Operationalization of the National lnvestment Council (NIC), which will be responsible for formulating
thi country's overall investment strategy and providing oversight over the implementation ol the KlP. lt
will also ensure effective decision making on critical investment issues which are essential for attraction of
high impact investors and maximization of the developmental impact of investment. including approving
bilateral investment treaties and investment-related chaPters in treaties.

Inycstnl( Dt proulotion and fircilitatbn
The primary responsibility of investment promotion and facilitation falls on Kenlnvest. Counties, through
County Investmenl Units, should play a major role by developing bankable projects. outlining their
competitive positions, preparing marketing materials aligned to their areas ofstrategic focus, and providing

2



K LN}A INVES'I' liNl-POl,l('Y - Faster tnvcstment Orowth for Sustainuble DeYelofment

3

anractive bgsiness environments. Omcials at the county level also play an important rolc in investment

facilitation, fncluding securing community approval, providing land where needed, and participating in
investment $romotion activities for sPecifrc investment projects in collaboration with Kenlnvest.

Irrveslment bntrv and cstablishnlcnt
Various govJrnment agencies are involved at different levels along the investment entry and establishment
process.-Kenlnvest pliys a facilitation role among these entities through a one-stop centre (OSC) to
minimize the administrative burden on investors and government agencies.

lnvestrnent letentioll and aftercrre
Counties play a major role in ensuring that investments located within their territory are given the highest

level ofatierliion and their concerns addressed. The Government is responsible for ensuring that the overall
investment llimate remains attractive to potential and existing investors. Kenlnvest is responsible for
taking the lUd to provide effective aftercare services by working with counties and national government

actor;. This lupport should contribute to enhanced profitability and readiness for expansion.

Inv.stnrent hsscssmctrt
Ensuring that investments are contributing to the country's economic, social and environment
sustainalility objectives is critical. Measuring inveslment impact with respect to employment, technology
transfer surbliei lirrkages betwccn investors and SMEs, othet development objectives, and community

"ng"g"."nii 
.nlong oihers, is a shared responsibility among the different actors. while the NIC will

leaid and prOvide oversight over this proceis by spearheading determination of the development and

industriatization culture for Kenya, it will work closely with other national and county institutions to
ensure that dre country continues to talget and attract beneficial investment. Incentives will be deployed

towards achievement of this culture and impact.

Estahlish laJtl barrks which could be used for large projects, including encouraging counties to set up a
savings schelne where a percentage of their budget allocation goes to purchase of land to be set aside for
investment purposes.

1
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Chapter 1:

BACKGROUND

1.1 IN'f ROI)I.JCTION

Private investment (domestic and fbrcign) is a major facilitating Iactor lbr economic growth and development.
Investments creatc employrnent, increase capital, and bring in foreign exchange. Furthermore, foreign direct
investment (FDI) can have additional positive impact by transferring technologies, cslablishing marketing and
procuring networks for emcient production and sales internationally and. by training labour and enhancing
management skills. The Government of Kenya recognizes this critical role and has put in place measures to
anract and retain lbreign investment while eDcouraging the expansion ofdomestic investment.

a) Investment policy background and development blueprints

Since independence, the Government of Kenya has formulated strategies and policies that lbcus on
investment growth and support, stipulated in various policy documents such as National Development
Plans, Sessional Papers and Master Plans. In 1964, the Foreign Investment Protection Act was passed
to provide basic irlvestor protection. This Act was enacted as a statutory guarantee b the protection
ofcertain approvcd investlncnts ill thc country.

In 1982, lhe Investment Advisory and Promotion Centre under lhc then Ministry oI Finance was set
up. It was later converted to the Investment Promotion Centre (lPC) in 1986 through the Investment
Promotion Centre Act, Cap 485 of 1986, with the rnandate ofpromoting private invcstments in Kenya
hy both local and foreign investors. The Act was amended in 1992 to empolver IPC to issue a Certificate
of General Authority to invcstmenls that have no policy. planning, securily, health or environmental
irnplication, and are not on the restricted list, viz mining. forest products, Manufacturing unrler Bond
(NIUB), Export Processing Zones. excisable goods, petroleum opcrations. tourism, ferries, insurance,
banks,nnancial institutions and mortgages. In 2004, the Invcstrncnt Promotion Act \r'as enacted.
seeking to improve investment promotion and facilitation. This Act translbrmed thc IPC and created
the Kenya Investrnent Authority, with an expanded mandate for inveshnent promotion, investment
facilitation and policy advocacy.

Sessional Paper No. 2 of 1997 on Industrial Transformation to Thc Year 2020 emphasizrd investment
promotion as one of the most important stratcgies to achieve industrial transformation through the
IPC.

The Economic Recovery Strategy for Wealth and Employment Creation (ERS) adopted in 2003 airned
to ensure that the public sector plays its regulatory and facilitator role lbr private investment. The
ERS (2003-2007) targeted to achieve an E% growth rate and industrial status for Kenya b)'2025,
creatirg 500,000 jobs a year in the process. The central focus o[ the Plan was job creation through
sound macroeconomic policies, improved governance, cfEcient public servicc delivcry, an enabling
environment for the private sector to do business, and through public investments itnd policies that
reduce the cost of doing business- The Plan also included an cquity and social-economic agenda
focusing on reducing inequalities in access to productive resources and basic goods and services.

More recently. the Government adopted the Kenya Vision 2030. which identified specific flagship
projects and enablers aimed at setting the stage for a flourishing economy. The Vision in its First Mid-
Term Plan (MTP) 2008-2012 emphasized the need for faster economic growth and provided avenues
lbr investDrents and flagship projects lbr both Ibreign and domestic privatc invcstors, some of which
were to bc implemented tlrrough public-private partnership (PPP) arrangements. 'I}c seconcl l\lTP
built on the succcsscs fiom thc first MTP plan and airned to accclcrate ccoDomic !{rowth to double
digits in order to meet some of tlre challenges identified in the first M'I P. The third MTP has been
launched in line with the Big 4 Translbrmative Agenda for the period up to the end o12022.

I2 RE}'UI}I-IC OT XENYA
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These lrograms and initiatives have rcsultcd in increascd lcvels ofinvcstmcnt and GDP growth. They
have aluo led to adoption of various 6scal and non-6scal incentives, changes in investment-related
regulatlons and creation of several government agencies tasked with responsibility of investment
promotlon and facilitation, some \.\,ith overlapping mandates leading to duplication of t'fforts and
unnecegsary strain on limited government resources.

b) New Constitution and Devolution

ln 2010; Kenya ratified a new constitulion ushering in a governance structure of a devolved
governrtent which cornprises of national and county levels. Articlc 6(l) of the Constitutior provides
that the governments at the national and county levels are distinct and inter-dependent and shall
conduct their mutual rclations on the basis of consultation and cooperation. One of the objectives
and pritciples of devolved government as per Article 174 (f) is to promote social and economic
developqrent and the provision of proxirnate, easily accessible services througlrout Kenya. Schedule
Four of the Constitution, in line with Article lE6, statcs that the National Goverrlment, among other
dutics. is responsible lbr national economic policy and planning. Article 169 provides a cooperation
mechani,sm for national anrl countv governlnclrts to work together to achic've rnutual goals for tlre
developrhent oI the country and individual counties.-lhis new structure also empowers counties to
take an lctive role in cultivating economic development in their areas. including the ability to seck
new investments, albeit in a coordinated manner with national government.

The advsnt of devolution has also created more investment promotion and facilitation i[stitutions at
the counly and national levels. Prolifcrirtion of these institutions has complicated the promotion and
facilitation process due to lack of coordilration between national and countv governments in matters
relating to investment pro otion arld facilitation.

c) Current state ofprivate investment

Kenya's private investmerit performance has been erratic and quite sensitive to large investment
projects. Between 2012 and 2015, FDI inllows rose significantly and reached an annual average <r1'

close to US$l billion. They then dropped to US$393 million in 2016 and recorded US$672 in 2017,

largely due to a lengthy ekctoral proccss during that year. However, Kenta continues to be a top
dcstinatidn for FDI flows and u,as ranked third by projcct numbcrs arnong countrics in thc Middlc
East and +frica in the 201(, FDI Intelligence Report publishcd by the Financial Times. FDI into Kenya
by pro;eci nulllbers rncreased by 47%. reaching E4 announced projccts. compared with increases in
Ghana (21%). Nigeria (19%). Egypt (14%) and Soutlr Africa (3%). Likewise. Kenya ranked high as a

sourcc counlry lbr outward l'Dl. In particular, FI)l out ofKenya by capital investmcnt rcached US$1

billion in 2015. placing it tenth in thc l\'liddlc East and Africa region compared with the Uniled Arab
Ernirates (US$21.8 billion), Sorrth Africa (US$2.5 billion). i\'lauritius (US$2.1 billion) and Egypt (US$1.7

billion).'

A key strcngth ofthe Kenyan ecouomy is its diversified nature alld FDI is also nol restricted lo one or
two sectors. I\lanufacturing, real estate. energy, ICT and tourism have been key sectors attracting FDI
and rccently, oil and rnining sector has joined this group.

NeverthelJss. Kenya's FDI per capita is lo*,compared with some ofits neighbours, including Tanzania,
lllozarnbiqhe and the Dernocratic Republic of Congo. Furthermore, Kenya's l-DI levels as a share of
GDP was 0.8% in 2017 cornparcd to 2.2% lbr'lanzania, E.5% for Ghana and 4% for Rwanda, indicating
potential ft)r improvement. Given Kenya's economic activity, actual levels of private investment
may be hifher thao reported. However, drre to data collection challenges, official numbers may be

inaccurately reflecting actual private iDvcstment. including FDI.

Similarly, Kenya s national savings rate, which stood at 10% ofCDP in 2017, still lags behind sirnilar
sized countries in Africa, where il represented close to 15% oI CDP in the same year.

t ThL dara on capital iDv(srnx'Dr (citt.d from lirtancral Iln.s R(porl) 
's 

bas.d on th( capital jn!eslnrent lhc comPany is mnking at

lh( lim( ofproj..l announc.rnrnt or opLning. As compnnr(s.an rais( (apilal locall). Phasc rh(ir invLslnr(nt ov.r a P(riod oftrlne
rnd can channrl lhtir investrncnt through oth.r coLrntri(s. this data is diffcrcnt liom tht omcial dala on l:DI 0o*'s.
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To achieve its development ohjectives, Kenya must significantly inclease Private investment which

will help createjobs, drive economic growth. and providethe government with the resources it needs

for the'wellbeing ofher citizens. Thi extent to which these benefits will actually accrue dePends

heavily on the po-licies Kenya adopts, the rights and obligations agreed to in international treaties.

the policies alrd practices of investors, and thc institutions available to support mutually _beneficial
arrangements. The government must thercfore invest in improving Kenya's investment climate for

both iomestic and ioreign investors. In this regard, harmonizing the efforts of thc national and the

county governments as well as other government institutions u'ith a bearing on the investment

climate rvill be crucial.

d) Focus of Kenya lnvestment Policy

The Kenya Investment Policy is a comprehensive and harrnonized docuDrent to guide attraction.
facilitatitin, retentio[, monitoring and evaluation ofprivate investment both at the national and countv

levels. The KIP recognizes the cintral role of Kenya's constitution (2010), which clearly delineates

the complementary ioles that national and county governments p^lay in investment promotion The

KIp creates an insiitutional framework that fosters coordination for efficient investment atlraction'

facilitation, and a favourable investment climate. The KIP will also infornr and influelce where public

investment is directed, as this it affects and incentivises private investment development and growth.

For the purpose ofthe KIP, any economic asset that an investor owns or controls, directly or indirectly
qualifie; as an investment if i[ involvcs a commitrnent of capital or other rcsourccs, an (:xpcctation of
gain or profit and the assumption ofrisk.

The KtP is guided by the country's constitution, development asPiration-s. and commitments as

espoused in ;arious policies and strategies as well as multilateral, regionrl and bilateral commitments

ln addition, Kenya .subscribes to the united Nations sustainable Development Goals (SDGs) and

Africa's Agenda i003, designed to ensure that development activ_ities are conducted with a long-term
view towaids sustainability and continued social development of her citiTens'

e) Kenya Investment Policy formulation process

The KIP was formulated through a national and county consultative process managed by a thr.ee tier
structurc comprising of the Mi-nister responsiblc for investment, thc Intcr-rninisterial Task Force and

the secretariat. The t'ask force comprised ofthe following institutions: Ministry oflndustry, Tradc and

cooperntives (lead ministry); officc of the President; National Treasury and Planning; Kenya Lal
Reform commission; Ministry of Devolution and ASALs; Ministry of Foreign Allairs: Ministry of
Agriculture, Livcstock and Fishericst oftice of The Attorney-celleral and The Departmcnt ofJustice;
Ei'port t'romotion Council (EPC); Export Processing Zones Authority (EPZA)r Ministry^-of East

Afiican Community and Northern Coriitlor Development; Council ofGovernors; l\'linistry ofEnergy;

Ministry ofpetroleum and Mining. Kenya Private Sictor Alliance; Kenya Chamber ofCommerce and

Industry; and Kenlnvest (secretariat).

7 2 Vrsl()N ANI) r\1ISSI()N ()F'l tlE K!,N\? INV!.S1]\lFlN]', I{)l.l( Y

The eision:

For Kenya'To be the investmenl hub ofchoice with a vibrant economy".

The mission is:

.To attract. cncouragc and retain productive investments lor sustainablc and inclusive developmcnt by

promoting and proviJing a thriving, dynamic and globally attractive investment climate'"
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1,3 POI,ICY TAIIGI;,TS

:[he specific targFts ofthe KIP are to

!.4 (}T]II)IN(;PRIN('IPLI.]S

The Kenya Investment Policy is guided by a set ofseven core princiPles

i. Openness and transParency

trt

2

3

Improvb ease ofdoing business refbrms to become a top 50 country in ease ofdoing business fronr 61

(2018) dnd aclrieve a iistance to frontier score of 65 from 61.22by the yeat 2020, Increase the level of
public and privatc invcstment to at Ieast 32% of the country's CDP by the year 2030 while ilcreasing
the level of private investment to 24% ofGDP by the same year;

Promotc domestic direct investrnent (DDI) to reach 20% per annum from the 2019 baseline: anrl

Become the premier destination for at least 50% of multinationals establishing their continental
headqudrters in Africa.

tv,

vt

vu

Emphasihing the importance of transparency in the inv€stment promotion and facilitation plocess

in Kenya, inlluding in identilying opportunities, designing and reviewiug relevant legislation. and

addressing pertinent issues related to investment entry. operations and exit.

Inclusivlty

Fosterin! a holistic approach to investment that encotllages inclusive development, which engages

county governrnents. local communitics and relcvant stakcholders.

S ust oindb le d e ee lop me n t

Recognizhtg thc need to promotc invcstnrcrt that respotrsibly stewards the cnvironlllent. cncoulagcs
efficiint reiource utilization and enables the Iration to achieve the obiectives of Kenya Vision 2030,

SDGs and Agenda 2063.

Eco n o mia d ive r s il cot ion

Considering the need to foster diversified economic activities and promote export-led growth through
participatlon in higher value added regional and global valtre chains

Domestic empowerfient

Acknowledging the crittcal role played by domestic companies (includin6l MSMEs) and underscoring

the need ti promote and enhance tlleir competitivcness for integration into regional and global value

chains thr6ugh effective linkages and local sourcing.

Clobal integration

RccoqnizirlA thc bcnetits for Kenla liom effcctive integration with other econonlics in the region

arrd attracting high-quality FDI. inctuding enhanced particiPation in regional value chains, playing a
strategic regionaI hub role and fostering bettcr access to regional and international markets.

lnvestor needs

Appreciati4g the importance of investors as the vantage point of this policy and of the investment
piomotion lirdfacili6tion stratcgy, and taking ln(.asurcs to focus govcrnrnent actions on understandilg
the strategir perspectives. concerns and needs ol investors.
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Chapter 2:

RATIONALE

2.7 INCRLASING'IIIE NA|IONAL STWINGS RArE

Two o[ the most important issues in achieving the envisaged economic growth as a country are how to
stimulate investmeni and increase the level of sar,ings t<l fund the increased investrnetlt. Kenya's Dational
savings as a percentage ofGDP has fluctuated l'rom 12.2 in the 1970s, to a record high o[37.3 in the 1990s and

down to I t currently. Policies and reforms lhat target to increase the efficiency of banking and other 6nancial
markcts, including such initiatives as institutionalized savings or expansion of the financial infrastructure, can

contribute immensely to the growth ofnational savings.

Kenya is committed to implementing innovative long-tcrm policies that seck to raisc and sustain Dational
savings at 307" of GDP and to lower the cost of credit to the private sector. These policies will encomPass

initiaiives that target product innovations, increased access, cncouraging an incrclsc in tht' number ofplayers
to imprcve competition, increased customers' choices, and strengthening of the financial system

2.2 INCRI,ASIN(; I)O]!1ES'I'IC INVDS'T]!IEN'f

Domcstic Direct lnvcstment (DDI) plays alr important rolc ir econonric dcvelopment through thc crcation of
employment opportunities, mobilization of domestic savings, poverty alleviation, fairer income distribution,
regional development, training ofworkers and entreprencurs, creation ofan environment in which large finns
flourish, contribution to export earnings, and local supply chain enhancement through FDI with respcct to
domestic value addition. A favourable legislative and regulatory framework. which specifies incentives for
domeslic investments, will help promote the development of MSMEs, including feeder industries for targeted
FDl, for them to have the capacity to access the value chains oflarger industries.

The government has taken steps to lbrm an entrepreneurial development environment by introducing
appropriate policy reforms and providing greater incentives for MSMEs. Some of these initiatives include:
creation ofthe l\ticro Small Enterprises Authority, rollout ofsubsidized funds such as Uwezo, youth enterprise
dcvelopmcnt fund, Kcnya Industrial Estates fund, and thc cstablishment of the Productivity Centre of Kenya
(PCK) under the Ministry ofLabour and Social Services in partnership with the JapaD international cooperation
agency (JICA). Another important initiative is the Subcontracting Partnership Exchange (SPX) program
supported by UNIDO and undertaken by Kenya Inveslment Authority to link domestic enterPrises to supply
chairu of large dotnestic or international companies. Furthermore, SPX aspires to increase thc local content
of major investment projects in the country. At lhe regional level, the East Aliican Cornlnunity (EAC) has

initiated an Industrial Upgrading ard l\'lodernisation Programme that focusrs on sustaining ]v1S]UEs'growth
while addressing some of the constraints to privale sector growth, including access to financial services and
information, business environment a[d regulatory framervork favourable frlr expancling private sector's
productive activitics.

2.3 ATTRACTING FORDICIN I)IRECT INVEST]UENT

The experience of industrialized countries and emerging economies highlights the imPortance of FDI in
supporiing economic growth and development. FDI can enhance a country's labour Pool, contribute positively
tolocal enterprise development, and help with technology transfers. Further, FDI's bene6ts can extend to the
improvetnent of social and environmental conditions lbr the host country- Yet, these benefits do not accrue
automatically. The linchpin for high levels of private investment, particularly FDI, includes an attractive
invcstment climate underpinned hy a stable macro-economic environment. a solid lcgal and rcgulatory
fraraework. a strong institulional architecture to ensure fast decision making and cnforcement of laws and
regulations, as well as clearly identi6ed investment opportunities.

Countries must therefbre tal<e a proactive approach to investment promotion, facilitation and aftercare, backed
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by solid national policies and regulations, and a commitment to improving the investment climate for foreign
and domestic itvestors. With close to US$1.5 trillion in FDI flows worldwide, there is competition among
tountries to afttact their fair share. Recent trends show that Fl)l flows have increasingly been directed towards
developing and emerging econonlies. Encouraginglv, research suggests that those economies, which adopt
best practices io investor promotion. facilitation, aftercare nd investment upgrudingl, can raise their level
of private investment dramaticall)'- A prerequisite to counlries taking advantage of increasing FDI flows is a

strong irrvestment climate, which is based on an effective Dational investment policy.

2.4 BL,NCH]\lART.ING ACAINS'I IIL,SI' PRNCI'ICII

There are notable examples ol-countries whcre privale investnrent, including FDI. yrlayed a critical role in
industrializ,ation and cconornic advancement. For instance, Hong Kong became an Asian pou'erhouse through
a combination of a well-articulated FDI strategy and heavy focus on supporting Sl\{Es and local entrepreneurs.
Thc l!{alaysian cxpericncc scrvcs as alr iIlstructivc clse in how to raise both loreipln and domestic investmel1t
through a highly proactive stlategy of working closely with multinationals to ensure that the benefits of FDI
are indeed rcsulling in technology transf'er, high quality ernployment and local entcrprise dcvelopmeDt- It
has adopted an lnnovative local content plan that rervarrls companies through 6scal incelrtives for active
cngagemcnt witll local vcndors. Singaporc is anothcr cxamplc which illustrates how countries with minimal
FDI restrictions can foster a rich investment clirnate, while benefitting Sl\,18s. Nicaragua's success at promoting
and facilitating FDI is particularly relevant in showing how small countries can have outsized results as they
adopt inlernatiolal best practices. Nicaragua lnade significant strides in attracling FDI by investing heavily
in its investment and promotion efforts, whilc simultaneously taking major steps to improve its investment

te.

Closer to home, Rwanda is considered a chanrpion in invcshnent facilitation, ease ofdoittg business reforms and
skills attraction- Rrforms in investment-related regulations have been extensive and have been carried out at a

rapid pace,le ding to a remarkable improvement ilr the busirless climate. Public admiristration has increasingly
adopted a service-orientcd and partnership atlitude with the private sector.'Ihe Rwanda Development Board
(RDB) has becorne a stronllagency in investment f:rcilitation in Al'rica. With respect to diversification and value
chain developmenl. Ethiopia has implernented successful reforms for the development ofstrategic sectors, such
rs textile and garrnents as well as meat, leattrer. leather products and agro-industry, mainly through FDl.

These countries undertook measures within context of economic stability, responsive government arld a
political systern c<lgnizant of investors' challenges and committed to assertively addressing them. In addition,
best practices and principles Ibr the design and implementation ofa national investment policy have heen seen

to ilclude:

. A harmonized regulatory and institutional liamework for investment;

. An overarching framework for the natiorr's development blueprint. such as Vision 2030, which allows
investmertt-related activities to coalesce around national objectives, and promotes and lacilitates
national savings;

. Identificalion of potential constraints that may impede investment or contribute to a sub-optimal
investmertt climate and addressing them by providing incentives, ready production sites, and other
interventions:

. An effective investment promotion aDd facilitation government function. with active locus on
attracting bent'ficial, high quality foreign invcstment: and on investor aftercare support;

. Importance of investment coordination. ideally through a "nodal" agency that can work with
stakeholders across the investment spectrum, including national and subnational actors;

. Adequate resource allocatitrns to cnsure optirnal policy irnplementation, thal include fiscal resources,
a skilled and private-sector oriented worklbrce, and political will at the highest levels:

r Clear and well-defined inveshneDt targets that are mapped to investor activities and measured against
a rigorous tnonitoring and evalualion rcgirnel and

. Building a critical mass of dornestic invcstors. includitrg strengthenitrg their capacities.
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Chapter 3:

SITUATION ANALYSIS

3.1 OVERVIEW OF INVESl'MEN'f ]'RLNDS

According to the 2016 Economic survey, total investment (us$ 15-66 biuion) accounted lbr 24.5% ofKenya's GDP

in 20t5 (;ith FDI amounting to US$620 million, i.e. about 1% ofGDP). Although the share-of.SME investment

contribution in DDI cannot 6e ascertained, the SN'IE sector contributed to more than 80% ofall the jobs created

by the private sector in 2015. In 2016, FDI dropped to uS$393-million before rebounding to us$_672.million in

2017 (slc UNCTAD World Investment Report ,018). This performance was below the aT'erage for the region.

The East Afiica average stood at annual average ol US$7.t billion tbr 2016 and 2017 while Ethiopid recorded an

average ofUS$3.E billion and Tanzania US$1.3 billion.

While the inllows into Kenya in 2016 and 2017 were lower than the annual average for 2012-2015, largely due

to prolonged presidential clections, Kenya remains among the top destinations lbr FDI il Afiica in terms of the

number olproi.cts atlracted on an annual basis according to data from FDI Lrtelligence'

3.2 PAS'I ANI) EXIS'l'lN(] POLI(IY c, LEGISLAI IVI lNl'l'lA-fl\/ES

Since indcpendcncc, Kenya has valucd the rolc of private invcstment. llroadly, Kcnya's policy a]rd regulatory

liamework related to investment can he organized into three main types of instruments designed to encourage

the expansion oflocal and lbreign private investment: l) Strategy documents; 2) Institutions; and 3) Legislation.

Stratcgy documcnts

The primary strategy document guiding Kenya's development blueprint is vision 2030. This document

sets'fbrth a compiehensive strategy for tlre country to achieve middle-incomc status by the year

2030 through economic. social anJ political foundational pillars. 1)re (loctrmcnt also recognizes the

importance"of private investment and encourages its expansion. The target is to have at-lcast.32%

of ihe country's GDP driven by both private and Public investment by 20:10, and to have the private

sector investment to rise to over 24% of GDP by that year.

3.2.1

3.2.2

3-2.2.2. Count\' (iov( rIlrn|nts

Institutions

Kenya has created scveral institutions with a dcveloPment lbcus. vision 2030 introduced additional
bodies which are also involved in investment promotion. The constitution ol Kenya (2010) envisaged

a devolved system of govcrntnent, thc implcmentation of which saw the lorrnation of additional
promotion and facilitaiion institutions. Key institutions involved in investment-related activities
include:

Nalional (iovcrnnr(rll trlinistri(s

Covernment ministries have departments or parastatals which are involved in the business of
investment promotion. Of speciil note is the Ministry of Foreign Aflairs' -Ihe National Treasury

and the Ministry of Industry, Trade and cooperatives, which is heavily involved in facilitating
investment promotion, contiacts and agreements. Each ministryalso has a role in promoting and

facilitating investment directly related to their sector, including licensing.

Following the introduction ofdevolution in the Constitution ofKenya (2010), the nation now has

47 counties which have been granted various powers, including the ability to engage in
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3.2.2.6. l)cvrlI'l)nlet)t 'rri(rltrrl Irl\lir lrl t. 'lt'

3.2.3 Lcgislatioh

The followipg laws and policies are directly relaled to investrnent in Kenya

1. The In+estment Promotion Act (2004)i

investment promotion and attraction activities. Connties are therefore at the forefront of
ptomoting investment at the local level. and negotiating investment contracts and Memoranda of
Understallding with private invcstr)r\.

3.2.2.3 Elport-Relatcd and Slccirl L(onor)ri( i\Uthotitics

Tci stimulate investment and exports, thc country has established economic zones that enjoy
spEcial incentives. In the earl-v 1990s, the Export Promotion Zones Authority (EPZA) and the
E&ort Promotion Council (EPC) were established as principal institutions that would lead
economic growth throuEh export promotion. While EPC was to promote Kenya exports, EPZA
was mandaled to promote export-oriented investments. Special incentives are provided to
enterprises operating in Export Processing Zoncs under the Export Processing Zones Act. In
2015, the President signed into law the Special Economic Zones Act that set forth the Special
Economic Zorles Authority (SEZA) with the objective of promoting investment into the newly
established zones.

3.2.2.4. IDwslr)r(,r)t pronlotion agerrcrcs

Thrbugh the Investment Prornotion Act (200a), an invcshnent promotiorl agency (lPA) called
Kedya lnvesttnent Authority (Kenlnvest) was created. Kenlnvest's current rnandate is investment
profnotion and facilitation and u,orks with potential and current investors to increase private
investment. Kenlnvest has been domiciled in several parent ministries and is currently under the
lllinistry of Industry, Trade and Cooperatives (ltlOITC).

tn addition to establishing Kenlnvest, Parliament also instituted the National lnvestment Council
(NIQ) as an advisory body.'Ihe main functions ofthe NIC are: t) identifying areas ofimpediment
to economic drvelopment and investment; (2) reviewing the economic environment and
proposing inccntivcs for investmcnt; (3) monitoring industrial developrneDt: and (4) promoting
cooneration between the public and the private sectors in the fonnulation and implementation
ol e$onomic policy. This body his not been operationalized to date despite its critical role in
inveitrncnt promotion. facilrtalion and retention as wellas its central role in creating an attractive
inveitment climate.

In addition to the Kcnlnvcst at thc national lcvel. seveml counties are also considering crcating
their own county-focused IPAS or investurent boards to promote investments wilhin their county.

3.2.2.5. VisioF 20:t0-rclnted Sprcial Aullroritics

The Vision 2030 Delivery tsoard, thc Konza Tcchnopolis Development Authority (KoTDA) and
the lamu ['ort Southcrn Sudan-Ethiopia Tralsport (LAPSSET) Aulhorities are among such
inslittrtions.

Several institutions have been created to support and 6nance investment, including the Industrial
and Cpmmercial Development Corporation (ICDC), Kenya lndustrial Estates (KIE). the lndustrial
Development Bank (lDB), the Kenya Industrial Rcsearch and Development Institute (KIRDI) and
the A5iricultural Development llalk (ADB).
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1. The National lndustrialization Policy Z{Jll-2015i

2. The Companies Act (2015);

3. The Economic Processing Zones Act (2015);

4. The J\,linistry of lndustrialization and Enterprise Development draft strategic Plan (2013-2017);

5. The Special Economic Zones Act (2015);

6. The Kenya Industrialization Transfi)rmation Programmc (2015).

Additionally, the following legislation provides the legal framework for lhe initiation, management

and dissolution of investmenlsj

1. The constitution of Kenya (2010) promotes and protccts private inveshnents. Article 65 ol'

the constitution of Kenya (2010) restricts land owDership in Kenya.'I1'ris opens opportunities
tbr cooperation with count-y govcrnmcnts and local communities. cspecially to acccss lreehold
agriculiural land by a loreign investor. Landholding by non-citizens is limited to a leasehold term

n"ot exceeding ll years, and a corpolate body is regarded as a citizen only if wholly-owned b1'

one or more-citiz;ns. Where the iubject land parcel is classified as community land (formerly

Trust Land or Group Ranch), it is important that the prospective pulchasels ascertain rvhether

due process has becn followed in making the decision to sellas required under thc community
Land Act,2016.

2. The lnvestment Promotion Act Cap 4858 whose main ohjective is to promote and facilitatt'
investment by assisting investors in obtaining licences necessary to invcst and by providing other
assrstance and incentives- The Act classifies and delines local alld foreign investors'

3. The Foreign lnvestment Protection Act of2012 (FIPA) de6nes the rights ofa foreign investor.

It provides guarantees on capital repatriation, renlittance o-1 dividcnds and interest. Under the

Aci, foreign investors are fre; to convert and repatriate profrts, inc6ding retained_pro6ts which

have not-been capitalized, after payrnent of lhe relevant laxcs and lhe principal and interest

associated with ariy debt. The Aci also authorizrs lhe issuance ol'ittvestment certificates \tr'hich

collfer certain incentives to investors who invest a minimum caPital ol'us$100,000. currentlY,
these investment certiflcates include a provision for three *'ork perrnits and autolnatic licensilrg

for over 70 different tyPes of licenses.

4. The competition Act No. 12 of 2010 makes important provisions that may guide investment

arranplements. The Act prohibits restrictive trade practices that seek to eithcr hinder or prevent

the siie or supply or purchase of goods or services between persons engagecl in the selling or

buying ol goois'or sir'ices. Any practice or agreement that limits or restricts the terms and

coir,liiiuns-of.rl" or supply or fuichzrse between persons engaged in thc selliug or buying of
goods or scrvices is prohibited under thc Act

5. The national legal regime tbr the intellectual property rights is still developing. The lnt€llectual
Property Act1o0t, the Trade Marks Act Cap 506, the CoPyright Act 2001, the Seeds

.rrd pl".rt varieties Act cap 326 are some of the acts regulating the use and Protection of
intellectual property. These acis lacilitate the transfcr of technology. access to locally protected

products/ teihnology as \!ell as open market for localll produced and prot(cted products

6. 'Ihe Capital Market Act CaP 4E5A establishes thc Capital Markets Authority lbr the purpose

of promoting, regulating and iaci)itating the developmerrt of an orclerly, fair xnd cfiicient capital

market in Kenya.

7. The Public Procurement and Disposal (Preference and Reservations) (Amendment)
Regulations, 2013 under Regulation 35 provide that for purpose of enstlring sustainable
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promotion of Iocal cntities. a public body procuring goods or services shall havc in its terldcr

iocurnents a mandatory requirement as a preliminary evaluation criteria for all foreign bidders'
participation in international teDders to source at least 40% of their supplies from citizen
contractors prior lo submittiig a lcncler.

'Ite National Construction Authority Act No 41 of 2011 proi'ides lbr tlre registr.rtiotr of
local contractors and accreditation of firms incorporated outside Kenya (Section t7 and l8). The

National Construction Authority Regulations 2014, under regulatiolr 12. provides for the

registration of loreign firms wherein the foreign firm must trndertake in writing that it shall

su'bcontract or enteiinto a joint vcnture with a local person or local tirm lbr not less than 30%of

the value of the contract wotk for which ternporary registratioll is sought as well as colnlnit to
transfcr technical skills not availahle locall-v.

Regulation 16 providcs that cmPloyccs shall bc colnpctitivcly rccruitcd fionr the local labour

market while thi recruitnlent ol lbreigtr tcchnical or skillcd workers shall only be donc with the

approval of the National Construclion Authority when such skills are not available locally.

The Insolvency Act 2015 provides a Inore enabli11g legal regime that translbrnrs insolvency into
a second chancr for recovery to profitahilit-,-.

Thc Business Registration Servicc Act 2015 cnsurcs effective administration oi laws relating
to incorporation, registration, opcratioD and managctnent olcomPanics, partnerships and firtns'

Private Security Regulation Act asserlted into law in 2016 seeks a:l0z local equity threshold
for foreign security companies that are registered in Kenya.

Liniited Liabitity Partnerships Act, No 42 of 20r1(LLPS)

Partuerships Act, No 16 of 2012.

Land Act, 2012; and Land Laws (Amendment) Act, 2016

Public Private Partnerships Act 2013 Provides for Pa icipation o[the private scctor in the

financing, construction. develoPnlent, operation or maintenance of infrastructure or developnent
projects of the government through concession or other contractual arran€lements

Incqlre Tax Act, 1973 provides lbr the chalge, assessment and collection oI illcome tax.

Tax Procedures Act 2015 provides unifbrm procedures lbr consistency and elliciency in the

adminislration ottax laws: facilitation oftax colnpliance by tax players and efftctivc and efficient
collection ol tax.

Employment Act 2007 dc6ncs I'undirnlcntal rights ol employces. providcs basic conditions of
employrnent. and regulates ernPlovment of children.

the issuance of work perruits and Passes is guided b}' Sections 3a(3) (a-g) 36 40. and 42 of the

Kenla lmmigration and Citizenship Act, 2011, Laws ofKen)'a and Regulations 20-24.27(l'4\,
30(1-7). 34 (l-t) and the Seventh Schedule ofthe Kcnya CilizenshiP arrd Imrnigration Rcgtrlations'

2012.

Publib Finance Management (PFM) Act, 2012 sets out the liscal responsibility to ersure that

a reasbnrble degree of prediclability with resped to the level of tax rates and tax bases shall be

maintained, including takinE! into accorrnt any tax reforms that may be rnade in the future

Value.Added Tax (VAT) Act 2013 detlils the Value Added Tax anri anv exemptions.

Environmental Management and Coordination Act (Cap 387) provides lbr establishmcnt
of the National Environmellt Marragerncnt Authority (NEMA) to r(gulate all activitics to ensure

that they pose no adverse ellects to the environrnent. All ilfraslructural development is regulated

througtr Envirotrmental Impact Assessrnent Iiccnsing. Operations offacilities is regulated through
Annuil environmental auJits, rvaste disposal licences and waste discharge licences- Access and

trade iu hiodiversity is also rcgulatcd hy NEI\'IA witlr an ernphasis ol ensuring benefit sharing
with cdmmunities.

9
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3.3 CHAI-LI1N(;IIS Al:|ll(l'l'tNG'l'Hll lNVIlSl',V1[N1' (]l-lNlAfl,

3.3.1. l,imitcdCoordination

The existence of a many institutions dealing with investment promotion and facilitation continues to conluse
investors, The situation is worsened by weak coordination among these Elovernment institutions/departments,
attributed to lack ofan overarching coordination mcchanism ofall maners related to investlnent promotion and

facilitation. Furthermore, the exisiing strrrcture does not provide for an appropriate placement of the National
Investment Promotion Agency within a cross cutting office as is the case in other African countries. ln Rwanda

for instance. the Rwanda Development Board (modelled along the Economic Development Board ofSingapore)
brings in all the institutions that promote the country and facilitate investlncnt under one roof', with direct
repoiting to the President and the Cabinet.'nre KIP aims at consolidating the fragmented investment-related
legislation by creating a framework that establishes a strong coordinating mcchanism in the country.

3.3.3. Lack of an adequate inccntivcs framcwork

Kenya lacks a well-articulated frarnework to grant and monitor cxisting inccnlivcs in lint with the country's
development goals and desired culture. In addition, therc is also thr lack of a clear lianrework under u'hich to
evaluate special investor requests lbr incentives. As a result, potential investors u'ith signilicant investment
prospects have opted for other investment destinations due to the lengthy delays involved in seeking the
necessarv incentives,

3.3.2. lnvcstmcnt cntry and cstablishmcnt

The requircment for investment certificates and minimum capital undrr the lnvestment Promotion Act were
meant io foster development, protect small domestic businesses in certain sensitive ar!'as, promote skills anrl

technology transfer to Kenyans and encouragc use of local inputs. However, these provisions seeln not to
have achieved their goals, helce the need for a new regime to develop the same areas using a dift'erent, better
coordinated approach.

'Ihrough the Investtncnt Ccrtilicate, the country sct a rninimum capital rcquircment tbr alry investor to qualify
for investment incentives irrespective of the sector Analysis from stakeholders fountl that this requireme'nt is

detrimental, especially to less capital-intensive scctors, including thosc benefitting from rccent technological
developments. Neu.thinking and approaches, emphasizing targeted and methodical ptocesses, are required to
improve the investment climate and increase investment Promotion, attraction and !etention.

An additional consideration in investment entry for lbreign investors who intend on bringling non-local stafl, or
for domestic investors who require non-local stafl. is the admilistrative burden and uncertainty associated with
securing work permits. Feedback fiom investors indicates a complex. expensive and tirne consuming process

that can often dclay investment entry as key stafl members await their work permits. this negative PercePtion
adversely impacts the investment climate.

3.3.4. Conflictinglcgislation

The crlrrent legislations'on invcstment contain provisions that conflict or blur clarity with regartl to general
requircmelrts, proccdures. liccnses, responsible institutions and duration ol-processcs antl proccdures. Thesc
provisions create an overlap of functions and requirements thus causing confusion and uncertainty for both
the investors and the institutions that interface with investors. It is therefore imperative to harmonize these

legislations. Furthermore, there is need to streamline functions to reflect the current constitutional dispensation
and overall national and county development aspirations.

1.3.5. lnvcstor aftcrcarc and upgrading

lnvestors in Kenya have gcnerally not received the proper aftercare they require, primarily due to a severely

I Fot delails ofsome ol thrse legislations, see Anncxure in 7.1
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under-resourced investment promotion agency and a lack of clarity about the parlies responsible for this role.
Eflective aftercare is one ofthe rnost cost-effective and ellicient ways to increase private investment. as existilg
lnvestors expand their operations. It is also an eff(ctive source ofinfonnation to idcntify areas requiring action
to further imprdve the investment climate.

3.3.6. Acccss to land, production sitcs and rclatcd community rcsistancc

Another burdeh for potential investors ill Kenya is related to accessing land and lack of adequate spaces
(such as ready industrial parks and zones) lb! production.Often. the Process has been hampered by heavy
bureaucracy alxl uncertainty. as well as by community resistance to new investment projects due to inadcquate
consultations or political interference. Although investors are encouraged to proactively engage with local
communities, a proper engagement nrechanism nceds to be put in place with the governrnent taking the lead in
negotiations for projects that require access to Iand. Land hanking and development of requisite ilfrastructure
in sitcs sct asidc fbr investment would specd up private invcstment.

3.3.1. Ilalancing DDI and IrDl

Despite the lligh potential that FDI has for the counlr! s development. lhere is need lbr a mechanism that
ensures accruJl of the benelits to domestic firms, including activc efforts to promotc domtstic value addition
and utilizatiori of the country's natLral rcsource reserves in ways that directly beneht the local community.
To ensure that FDI is having the envisioned positive sPill over ellects and the intended positive impact on the
country s dev?lopment objectives, it is essential to fostcr an inv(stment environment conducive to a vibrant
local private sector.

t rtain activities, DDI can be promoted by developilg restrictions/negative list to FDI for certain sectors or
subsectors of the economy. Alternatively, it can also be fostered by promoting eflective linkages betwcen local
aud foreign businesses- Such measures can hrlp overcome or avoid negative sociirl sentiments against foreign
investors whdn thcy dominate cconomic activities.

The country's focus on growth as analysed and documented in Vision 2030 identifies potential DDI growth
arcas Io include agri-husiness. lourism. ICT, light manufacturing and infrastructure. While FDI could play
a role in thoie sectors, promoting linkages between lbreign and dorncstic firms can cnhancc economic and
social development and incrcase local content by strcugthening local productive capacity and the efficiency
of the domcslic cntcrprises. Similarly, Iocal contcot will ensure that within strategic sectors or vehicles where
tllc industry $tructure involves llurnerous suppliers. dornestic goods and services are drawn into the industry.

froviding an opportunit)' for locrl content to substitute domestic value-addition lor imporled inPuts.

3.3.8. Lack of an effcctivc l"Dl and I)Dl data collcction mechanism

Mcasuring impact ofprivate invcstment is importaDt to policy makets. The government and ilrdeed Kenlnvest
face challenges regarding the collection aud compilation of accurate and comprehensive DDI and FDI
statistics, as iinvestors are not required to provide invcstment data to the authorities(i.e. the central bank or
the statisrical agenc) thrnugh a strrvey-based approach as is the case in many countries). Timely and accurate
dala on invcitmenl is cxtrcmely esscntial to thc process of rnacro cconornic planning. Accurate information on
56'lr.g, scals and sector helps in developing strategies for investment targeting and policy development. This
ir ruent data should cover all invcstments itrto and liorn within thc country, including those that go directly
to tne counties. There is also need to set tqr DDI and FDI data collection focal points.
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Chapter 4:

POLICY FRAMEWORK
A country's business environment is measured by its economic stability and policy coherence, predictability,

and the sfiort lead time between the investment decision and actual implementation, including re-investment-

Therefore, improving the regulatory frarnework for business, and addrcssing thc coordinatiorl of Promotion,
facilitation orrd uftei."r" ai well as resultant policy interventions become kev prerequisites to increasing

investment in Kenya to create jobs and other related benefits.

In line widr Kenya's economic development priorities, thc policy actions related to thc KIP are designed to

support and stimulate private sector development by aftracting high value added and inclusive investment that

coniributcs to the country's cconomic diversification and ultimately to sustainablc dcveloPmcnt. Thcse goals

further recognize the devolved natute of government, the importance of domestic investors and role of small

and medium enterprises in the overall investment landscape.

4.1.. POLTCYOBIECTIVES

Taking these considerations into account, thc spccific objectivcs of thc Kenya lnvcstrncnt Policy are to

i, Create an enabling investme[t clinrate;

ii. Enhancc invcstment transparency and clarity for investors seeking to invcst i11 Kenya;

Establish an effective institutional lramework that emphasizes the rolc ofmonitoring and coordination
of investment-related policies, decisions and activities into a coherent stnrcture to enable seamless

coordination of investment issues, including data management. while defining the respective roles oI
various national and county government agencies;

I,laximize mobilization and utilization of domestic capacity by encouraging its inclttsion in the value

chainl

Assure coherence of national sectorial Policy and to Promote the development ol Kenya's high-
priority sectors;

Advocate for investor rights and obligations; and

Promote investment not only for economic growth as such. but for inclusive growth and sustainable
developmcnt.

4.2. T'OLICYSTRATEGIL,S

To realizc these objcctives, thc strategies guiding thc implt'meltation of this policy inclrrtlr:

t. Improving the facilitation of fbreign and domestic investment cntry and establishment to enhance the

country's competitiveness;

2. Outlining and specifying investor treatment and protection guarantecs, as well as illvestor obligations
to improve the quality of investment, bolster domestic law and enhance responsible investment;

3. Strengthening coordination of investment promotion and thcilitation bctween investment actors at

national and county levels:

4. Creating a harmonized institutional. legal and regulatory framework that supPorts a vibrant and

attractive investment climater
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7

Dcveloping an eft'ective arld striltrgic incrntives franr$vork ti)r investlnent to t'nsrtrr accrual ot
bcncfit$ fioln targetcd illvcstmenlsi

l)eveloping guidelincs and bankablt l',roject l)rofilcs lor targ('led promotion and l:lcilitation ofpriority
scctorsl

I'roviding lor systcnratic hcnchrnarking rnr lhr invcstnrrlt climatt'1-or tnlirnncd relirrms alrd lrolicy
initi^tives
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ChaPter 5:

POLICY INTERVENTION AREAS

INVLsl'l\'llrN1' ENl'ltY AN I ) L51 AllLlSHl\lliN1'5.1.

5.1.1 Notification, rcgistration and cstablishment

Currently, investment entry and establishment is governed by a complex web ol rules and requirements lbr
investor;. starting a busine,ss in Kenya requires registering with multiple agencies, meeting various licensing

requirements, is oiften dependent on sector,ind dealing with both national and county regulatory requirements.

This has cr."ted ambiguity and confusion regarding investor management leading lo, ttnnecessary delays.

lnvestment related act-ivities in Kenya remain under the oversight of the i\{inistry of lndustry, Trade and

Cooperatives, the National Treasury and other sectoral ministries, the Central Bank ofKenya (CBK), the Export
proiessing Zones Authority (EPZAi, the Capital l\larkets Authority (CIlA), and the Nairobi Securities Exchange

(NSE). OtIer key instituti;ns include the National Environment Management Authority for environmental

iedi6cation and audit and the Communications Commission ofKenya on regulation of investments in the ICT
sector.

part of this complexity is introduced due to legitimate governmenl requircmcnts to collecl inlbrmation about

investments, to ensure cornpliance with Ken,vi's Iaws and regulations, to protect public interest, alrd provide

inccntives. Nevertheless, thcse cornplcxities can stiflc investment.

There have been initiatives by government to adtlress these challenges, including retbrms undertaken under
the Ease of Doing Business. Tite-se initiatives are expected to greatly irnprov( tlre busillcss environment in the

areas of startingl business, dealing with construction permits. and paying taxes. Atlditional initiatives such

as lhe introduciion of the E-citizen official digital payment platform that enables Kenyan cilizens. residents

and visitols access and pay for government servicei online, the establishment of'lluduma Centres" providing

citizens access to various publii services and information through integrated technology platlbrms from one

stop shop citizen service centres, and the implementation of Kenya's eRegulations platform, which provides

user fiiendly infbrmation on business establishmeut and operation processes, will lurther inlprove investor

entry.

These eflorts have alread,v seen improved service delivery, but, there some gaps persist such as:

i. Lack of investors notilication register;

ii. Lack ofcoordinating mechanism lbr national and county govelnment investment agencies;

iii. A single application window for investors to register a company digitally is currently
unavailable;

iv. Low adherence to timelines in the approval processl and

v Lack ofan effective C)SS to cater for investols.

Policy measures

To simplify the process of investor entry and establishment' the government is tol

1. Maintain an infotmation management system and assign unique identification nurnbers for all
companies and private investments (Fl)l and DDI) lor data collection and nronitorirg;

2. Creatc a coordinating fialnework lor national and county government ngencies to share company
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registratioI intbnnation and casc investDrcllt implclnentatiotl;

Entrenph into law the One-Stop Centre that will cnable investors to receive essential services under
one rogfdigitally and physically. 'Ilre OSS providcs both entry and facilitation services.

5.1.2. Mininlumcapitalrequirements

Minimum capital requirement is the share capital that must be deposited by investors/shareholders before
starting business operations.'Ihe paid-in minimrrn capital is usually the amount that an entrepreneur needs
to deposit in a cqmmercial bank as stipulated by the Investment Promotion Act 2004. Currently, investors who
wish to receive an investment certificate from Kenlnvest must comrnit to an investment ofat least US$ 100,000

for foreign investors and Kshl, 000,000 for local inveslors. It is not mandatory but provides for 7l licenses
specified in the Sccond Schedule of the Investrncnt Pronlotion Act and also entitles the company to three work
permits for staff. This minimum capital requirernent is imposed regardless of the sector the investor is seeking
to enter. The ratiqnale for the need for the rninirnum capital rrquirements is: l) to maximize beneficial FDI and
minimize its potefrtial negative effccts: 2) k) givr priorily to llational private sector developtneDt and to protect
small national buFinesses in certain sensitive areas: and 3) to ensure that the entitltment to work permits lbr
foreigners granteC as an incenlive to holders of lnvestrnent Certificates is not abused to illegitirnately bring in
foreign workers.

Research shows that the cxistence of a minirnurn capital requirernent directly hinders business development
and growth. TheCe restrictions have becomc detrimental on Iegitimate and beneficial FDI. including being
overly restrictive for low-capital sectors such as ICT and whollv inadequate for capital intensive requirements
s,'.h as cxtractivcs. Further. the screerring proc(ss belorc granting an ilrvesbnent cc ificatc has increascd
t urden on Ketlnvest, introducing potential delays. while adding to investor uncertainty. The requirement
to screen all FDI proposals is a mcasure that is bcttcr applicd to detenninc thr eligibility lbr incentives (for
qualifying investors) rather than to decide on tlre entrv of FDI. Thc legitimate concerns should be addressed in
more targeted ways that do not negatively illlpact on FDI attraction with a more investor liiendly approach.

Of the 189 econoFnies studied in Doing Business 2014. 99 had no minimum caPital requirements. Some

economies never rfquired firms to deposil monel for incorporation, while 39 had eliininated minimum capital
requirenrents in the past seven years. Armenia, Belilrus. l'julgaria. Denmark, Kosovo, the Republic oi Korea,
lhe Kyrgyz Republic and the United Kingdom arc Among these economies that have cut or eliminated such
requirements.

Policy measures

With respect to minimum capital rcquirenrents, thc !(ovrrnmcnt is to

1. Draw up a negative list ofcarefully defined activities where foreign investment is restricted to allow
protection of national investors in sensitive areas. lhe list would be determined by the Cabinet
upon the iccommendati()n of the National Invcstment Council, and be reviewed periodically and
applied llelibly so that growinEl businesses in restricted sectors would not be prevented frorn lbrming
beneficialirint ventures with foreigD partners.

. Ensure foreign i[vestment in all other activities is open without restriction. In particular, FDI will
Dot bc subjcct to compulsory Invcstmcnl Ccrtificatcs and minirnum capital requircmcnts. exccpt by
certain pre$cribed seclor requireln(nts srt by various scctoral licensing regimes.

3. Establish clear conditions for obtaining alr IDvestrnent Certificate and special incentives - for both
domestic a4d foreign investments. The cntitlement to a numberof,entry permits fbr fbreign workers, in
turn, shallbe linked to the amounts inYested on a sliding-scale basis and the nature ofthc investment.
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5.1.3. Work pcrmits

work permits are required [or all foreign nationals wishing to work rn Kenya. The citizenship and lmmigration

nct prLhibits any person who is not a clt izen ofKcnya lo engagc in any cmplovmrnl. ocrtrP:rtion.lrad( .,btrsincss

o. piof"r"ion *ittinrt a valid work permit. This therefore requires that any such Person(s) rvho intend to rvork

in kenya should, as a matter of law obtain a rl,ork permit. The issuance of work Pern)its and passes-is guidcd

ty. SeJttons :l1f) ("-g), 36, 40, and 42 of the Kenya immigration and Citizenship Act, 201 l. Lawsof Kenya and

Regulations ZO,Z<. 2{i-4), 30(l-7), 34 (1-3) and the Seventh Schedule ol the Kenya CitiztnshiP aDd Immigration

Reiulatiols,2012. tn these laws, permits are categorized into classes: A'B'CD'F.C,IK and l\'l lnvestors with

an''investment Certiticate are entiiled to three work permits for management or tcchnical stafl and three entry
permits for owners. shareholders and partners. Each oIthese permits qualifies ft:r ad(litional (lepeDdents' passes

ior each permrt holder Currently, cligibility for a work permit to an investor reqrtires proofofsuflicient capital

investrnint of US$ 100,000 or ils equivalent However, this llas been strbject to abtrse bv investors'

In an effort to address the administrative delays related to issuance of permits. ever thotlgh admil1istrative

timelines within which a work permit should be granted exist, the department of immigration has undertakcn

the following rneasures:

i. Established an lnter-l\tinisterial Entry Permit Determination Commitiee, \\'hich mects once a \r'eek to

consider APplications for Entry Permits. The members arc drawn fronr various stakeholders among

them, Kenyi Investment Authority, Office of the President, Ministry of Ddst African Community &-

Northern Corridor Development, Labour and Social Protection, Ministry ol Education, Nlinistry of
Tourism. Ministry of Foreign Affairs' and the DePartment of ImmigratioD'

ii. Application ofpermits is now done online.

iii. A dedicated desk olficer at Immigration handling investment related perlnits and concerns. and an

immigration omcer stationed at the Kenlnvest C)SS.

While the Immigration Act specifies that work permits can be granted to fortigners on condition that
"cmployment wilibc ofbenefit io Kenya", thc concept is not clcarly delincd by law. Tlrere_ate also uo publicizcd

guid'elines as to how "benefit to Kenya" is to be understood. This increases the degree of discrction granted to

ihe Comminee and the level of uncertainty lbr investors. There is also an understudy programme suscePtible

to rnan,y problems ralging from the understudy leaving the cornpany before being trained b replace the

expatriitc ernploycc to'iack of cornpetcncc ol tbe individual, or mnnoeuvring by the lirms to avoid rcplacing

thi expatriate with the understudy. As the technology sector also flourishes in Kenya, matty foreigners who

seek to start businesses that are beneficial to Kenya and create employment in Kenya may not qualiFy due to

the low capital requirements ofthe sector which may not allow them to meet the capital requirement to receive

an Investment Certificate.

The ability to attract skilled labour into priorily sectors will be ofincreasing importance. Ken)'a also reco.gnizes

the importalce of rnembers of the diaspora who are not Kenyan citizens but have acquired capital, skills and

technology that they wish to invest in Kenya

Policy measures

To allow investors to quickly access the labour they require lbr thcir iovestments. anract skilled labour in
priority sectors and lacilitate easier return of Kenyan diaspora who may not be citizens, the government is to:

1. Amend the lnvestment Promotion Acl to implement a sliding scale s)'stenr for cntitlements oIwork
permits to foreigners. This is to increase the number of key positions which investors are entitled to
as the size ofthi investment increases. The number ofwork permits issued shall be proportional to

the amount of capital invested.

2. Minimum capital required for entitlement to work permits for foreigners is per investor as opposed

to per investment.

3. Develop a list of pre-determined skills actively sought. including Iavouring the development ol skill-
intensive but low-capital foreign investments in the services sector thal require expatriatc workers.
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Replact the understtrdy programme with more flexihle requirements for training schemes for Iocal
employees.

Make ihe process of receiving permanent residency autoinatic on application tbr the Kenyan
diaspota.

Create a special class ofwork permits linked to Priority stctors, activities or skills and which are

also subject to lhst tracking.

Increasc the duration of thc work pcnnil to 3 vcars fronl the date of issuance. with thc possibilit,v of
exlension thereafter, and set up a molritoring mechanism to facilitate automatic renewals.

Introdule an automatic incentive of 5 permanent residencv awarded every year to the owners/CEos
of cconomically irnpactful invcstmcnts.

All companies issued witlt work permits to submit a yearly economic impacl report of their
investments rn support of the numher of nermits issued and to he lssued.

The nuniber of permits associated with ccrtain investmenls will bc announccd from time to time
based o the investment priorily to the country's development.

Closurc and cxit

Closure ofoperations of iuvestments shall not be in any way restricted and exit is allowed so long as

outstandiqg tax and legal obligations arc satisfied.

Repatriatiqn ol capital and any gains accrued from the closure may be conducted freely, subject to

Central Bank regrrlations.

5.2. INVLS'l'l\{lrN'l I'RO'ILCI'IONANI)(IUARANTEIS
protection of invlstors in Kenya is governed primarily by the Kenya constitution (2010) and the Foreign

lr-"-stor Protecti(Et Act. These documents allow private cnterprises lo freely establish, acquire, and dispose

r erest in busihess enterpriscs. Private propcrty rn:ry bc compulsorily acquired by the Government only
[or reasons pertaiqing to puhlic safety or public interest, and with i)ayment of full compensation". The owner
of thc propirty alio has i right of direct acccss to the High Court if he wishcs to contest thc legality of the

expropriation or the amount ofthe compensation, or to enforce prompt payment ofthe compensation. Foreign

investors also have the option of recourse to the lnternational Centre for Settlement of lnvestment DisPutes

(ICSID), as Kenya is a member Kenya is also a rnember of the Multilateral lnvestment Guarantee Agency
(lttCe1, *hi.h ullows foreign investors to stek cover for currencv transfer risks, expropriation, breach of
a:ontract or war and civil disturbance, and u rnonber of Africa Tratle Insurancc Agcncy. that insures against

commercial and non-commcrcial risks. Kenya has ncgotiated and signed bilateral investmetrt treaties (BITs)

with a nunrbcr ofcountries which providc lbr yrlotcctions and guarantccs.

ilhis section codifies the principles irnplicitly embeddcd in cxisting legislation antl sets forth key principles for
the creation of a robust dispute resolution Inechanism.

10

5.2.t.

i.

ii.

5.2.2. Nationallreatmcnt

ln general. foreign investors receive the same treatrnent as domestic investors once established in Kenya.

Thi main deviat[n irorn ational treatment is in terms ol access to agricultural latrd, where foreigners may

only lease land for 99 years as opposecl to Kenyan citizens who rnav purchase land on a freehold basis. The

government recognize; the trarie-olls involved in specifically targeting_ Kenyan citizens.fbr prel'erential

t-rcatment even th;ugh this practice is alignecl with the governrnent s goal of protectitlg and providing local

Kenyans with opporiunities-fbr economii advancement. Moreover. the K.nyan govcrnmtnt is committ(d to
principles offainressi transparc cy and openness. Thc n(cd ariscs tllerefor('to clcarly-outline situations whcre

iocal investors may receivc preferential treatment and situations wherc local and foreign investors receive

equal treatment.
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Policy measures

To provide for national treatmenl offoreign investors while recognizing necessary exceptions to this treatment
to pursue of the country's development goals principles in a transparent and open manner, the government is

to:

l. Treat all investors equally in like circumstances with respect to the management, operation and
disposition of investments in Kenya. For greater clarity, "like circumstances" in this Policy requires
examination on a case-by-case basis ofall the circumstances including:

o. Elfects on the community

b. Efects on the local, disadtontaged, regional or national environment

c. Efects on the ineestmenl's sector

d. Aim of measures concerned

e. Regulatory Process applied in relation to the meosures concerned

f. Other factors directly related lo lhe ineestment or investor in rclation lo the meosw? concerted.

2. Reserve the right to provide more favourable treatment to Kenyan citizens if this treatment is in
accordance with domestic legislation enacted specifically to achieve national or subnational regional
development goals such as:

a. Protecting vulnerable populations including local traditionally disadvantagcd investors, women.
youth and persons with disabilities;

b. Encouraging the deeelopment of strategic sectors;

Acting in lhe national interest !,)ilh resPect to security-reloted measures;

d. Supporting the dettelopment of local SltEs.

c

5.2.3. Convertibility and repatriation

The government accords to investors the right to repatriate the capital investecl and investment returns,
including related funds such as: proceeds from liquidation or sale of the whole or pirrt of the investment
including an appreciation or increase ofthe value ofthe investment capital; unspent salaries ofthe foreign staff
of the invcstor, and payments fbr maintaining or developing invcstmcnt projccts such as tunds for acquiring
raw or auxiliary materials. semi-6nished products as well as replacing capital assets- It allows lhese transfers to
be mrde in a fieely convertible currency at the market rate ofexchanlle prevailing at the time ol transl-er subject
to prevailing Central Bank regulations.

Policy measures

The government:

1. Maintains the right to make exceptions to repatriatiotr in the event the coulltry is experiencing
balance of payments dimculties, sudden and massive outflows or inflows of capital. or experiencing
serious macro-economic crises:

2. May develop a framework to curb against transfer pricing abuses including negotiating, where
applicable, taxation agreements with foreign governments and cooperation agreements fbr sharing
of information.

I
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5.2.4. Ixpro,priation
rihe Kenya Constltution (2010) prohibits expropriation witlrout compensation. BITS si8ned also protect investors

from undue expropriatiotr.

Policy measures

The government:

1. Shall ndt take any measures depriving an irvestor of an irlvestrnent unless all the lbllowing conditions
are corq)lied with:

a. The rneasures are tuken in the lublic or nationol intcrcst und in accordatrce wilh the la'w;

h- The measures are not discriminalory;

c. Provisions for the payment of odeEute and ellectiw comPensotion accompany lhe measures;

d. Re4ltiring due Process of low.

2. Provide$ compensation, in the event ol expropriation, based on the fair market value ofthe investments
affected immediately before the measurc became public knowledge. The Investor affected by the

expropriation has a light under the law of Kenya to a rcview of applicable cases and thc valuation of
applic;hlc invcstments in accordallce with thc Principles set out in tllis Policy.

3. Excludes as expropriation non-discriminator), good-faith regulations related to public health, safety,

protectiOn of the environment or k) the Public interest.

5.2.5. Dispulc prcvention and rcsolution

Kenya has several dispute resolution mechanisms in plact, and participates in international dispute resolution
forums including botl UNCITRAL and ICSID. Article 159 of thc Constitution of Kcnya 2010 mandatcs thc

Judiciary to plomote alternative mechanisms of alternative dispute resolution (ADR) in the administration
of justiie. This is further given efect by the Civil Proccdure Act (Chaptrr 2l ofthe Laws of Kenya). The

Nairobi Centre for lntertrational Arbitratiorl Act 2013 also provides for the establishment ofa regional centrc

lbr internatiol1al {:ornmcrcial arbitration and an arbitral court that providcs fbr mechanism for altcrnativc
dispute resolution and for related purposes.

The corning into force of the Mediatiorl Rules 2015 made undcr the Civil Procedure Act on 4th April 2016,

marked thi beginning of the Court mandated mediation being implemented in the Conrmercial and Family
Divisions of thi High Court at Milirnani La\\,'Courts, ollering appropriate. faster and cost-effective way of
senling disputes.'ihe mediation process is to be concluderl rvithin 60 days and may he extent'led by a maximum
of lo days from date of referral to nrcdiatiolt.

Policy measures

Recognizing that dispute prevention is a lcss costly and often more cflective way of addressing investment
d tes, the goveanment is to;

L Establish an early alert alld tracking mechanisrn designed to identily and track at-risk investments
andl

2. lnitiate iDlmediate problem solving. rvorking closcly \\,ith ilvestors and rclevaDt partics to resolvc
potential issues.

3. Establish a business ombudstnan specifically fbr investors. within the National Investment Council.
who shall reccive formal dispute Dotices and iDitiate a disputc resolution plar anlong both parties, to

facilitate lettlement of arising investment dispules in a speedy, efficierrt and effective marner.
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Establish a disputes settlement mechanism between an Investor and the State as l'ollows:

i. Disputes between the State and a foreign lnlestor reLating to an lnvestment of the lotter in

the Area of the former, shall, if possible, be settled amicably.

ii. Ifthe dispute cannot be senled amicably through ne9otiations within 60 days, the disPuting

parties sholl seek to resolve lhe disP e through recourse to conciliation or mediation. The

conciliator or mediator shall be appointed by mutual ogreement of the disputing Parties.
The disputing parties shall endeoeour to reach a resolution of the dispute n'ilhin 60 doys

from the oppointment of the conciliotot or mediator.

iii. If the dispute cannot be seftled according to the propisions of PnragruPhs ( 1) and (2) \\'ithin
a pefiod of three months from the date on Nhich either Potly to the dislute initialLy
requested amicable settlemenl, lhe Inlestor Party to the disPule may submil it to the local

courts of the Kenya.

iv. lf the local courts have not settled the disPute within a Pe od of 12 nonths fion the date

of submission to the clain, the lnvestor party to the disPute may choose to submit it for
resolution:

a) in accordance with any applicable, previously agreed dispute senlement
procedure between the disputing palties;or

b) to international arbitration, subject to the disputing contracting Party's
consent in the specific case, this does I1ot affect consent given i[ IIAs

v. The disputing parties sholl jointly select one of the lollowing afiitrution mechonisms:

a) The lnternational Centre for Settlement of lnvestment Disputes, established

pursuant to the Convention on the Settlelnent oflnvestment Disputes between
States and Nationals of other States.

b) a sole arbitrator or ad hoc arbitration trihunal established undcr the

Arbitration Rules of the United Nations Commission on Ilrternalional Tradc
Law ("UNCITRAL').

vi. A ttibunal established under poragraphs IV and V shall decide the issues in dispute in

accordonce uith applicable rules and ptinciPles of intemotionol law.

vii. The aword of afuitration, which may include an a$'atd of interesl, shall be fnal and

binding upon the potties to the disPute.

5.3. RESPONSIBI,EINVESTI\'lENT
Kenya's economic development goals are to realize broad based, sustainable and inclusive economic growth and

returns for both businesses and Ken)'an citizens. Presently investor obligations are found in various laws and

legislations. However, some are not explicit. To meet the objectives of national tlevelopment in a sustainable

manner, it is important to promotc sustainable rlevelopment, the respect of human rights by investors,

environmental protection, and combat corruption among others. The objective is to ensure responsible

investment conduct by influencing investor behaviour by clearly articulating investor obligations. The

obligations are intended to create a befter balancc in investment treaties and guaraltees, bolster domestic law,

and address gaps and weaknesses in domestic and international law while holding investors and investments
accolrntable.

4
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Policy measur'es

. l. The Kenyan Government expects all businesscs nnd investors. domestic and fortign operating in
Kenya,lo maintain appropriate minimurn standards ofcorporate behaviour The governmenl requires
investors and investments to comply with all local and interDational laws. regulations, administrative

. guidrlines and policies uith rcgards to: lax a(lnlinistration. corruption and briberl', htrman rights.
labour, environmental protection, and corporate social responsibility, among others. ln addition,
investors shall have specific ohligations regarding the govertrment's special policv objectives

regardirg: domestic vahre addition, promotion ofStrlEs. and local input sourcing.

2. Businesses and i[vestors are cxpccted to understand Kenya's regulatory environmcnt and abide by
all relevant requiremenls. Sornc of thc obligations of which foreign investors should be aware ate

outline{ below

5.3.1. Legalcompliancc

The government requirrs that investors and invcstrnents cornply with all laws. regulations. administrative
guidelines and policies of Kenya concerning thc establishment. acquisition, maoagement, operation and
disposition of ir!,Estments. lt also requires that IDvcstors nre respoDsible for complyitlg witll payment of taxes
due in accordanca with the letter and spirit of the law- ln addition. investols are obligated to comply with:

i. notionol and county laws and regulations und relc\)ant internalionol standards,

anli-corruption and anti-btibety obligalk ns. ond

iii. minimutn standards of corporatc gover a ce and rcsponsiblc busitcss conducl.

These obligations are binding in naturc and arc hased on nltional laws unlcss thcrc is a commonly acceptcd
higher international standard, based on intcrnatioral besl practice, in which case, the obligations should meet
the international ltandard. These obligations should be enlbrced through national Inechalrisnls of both Kenya
and in some areas in the home state of lorcign investors as $'ell.

5.3.2. Commonobligationsagainstcorruptiott

lienya strives ar)d commits to tloing business with intrgrity. This policy acknowledges that corruption
undermines Keny'a's eflorts to cnd poverty, pronlote developrncnt and prosperity. This requires avoiding
corruption in anv form, including bribery. and cornplying with the anti-corruption laws of the country. In line
with this, the passing ofthe Kenya llribery Act 2016 is a significant demonstration ofKellya s forward-thinking
stance on corruptlon and its desire to opcn up the rcgion to foreign and local investment. The Act provides a

more rohust system for preventing hribery, including obligdtions on individuals holding positions of authoritv
in Kenya or conrpanies opclating in Kenya to report instanccs of bribery and obligations on companies to put
in place bribery ptevention policies and measures.

Policy measures

The government is to:

1. Actively camp;rign against corruption by cstablishing a nrcchanism to report corruption b)'irvestors
to Kenlnvest and anti-corruption agencics for ptlnitive action.

2. Establish a rnechanism to investigate corruption claims from investors and companies for atry party
partrcrpqting in corruption in an1'lorm. including briber1,, and provide clear punilive guidelines for
all partiis found guilty.

3. Ensure adequate whistle-blower protection ilr line with domestic and interDatioDal irstrumenls.
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The investor shall:

1. Comply with the nation's laws against corruption including tht' Kenya llribery Act 2016 including
establishing rnechanisms to prevent bribery and corruption and to meet with reporting requirements.

2. Report all cascs of attempted or actual corruption to Ke[lnvest for information and the established

ethics and anti-corruption agency fbr action.

5.3.3. Minimum standards for human rights and labour

The Constitution ofKenya (2010) establishes the Uill of Rights as an integral part ofKenya's democratic state

and is tbe framework foi social. economic and cultural policies. It recognizes and protects human rights and

fundamcntal frccdoms in Kenya to preserve the dignity of individuals and communities and to promote social
justice and the realization ofthe potential of all Kenyans.

Policy measures

Investors and businesses are required to farniliarize themselves with Bill of Rights and other a1>plicable labour
laws and must:

l. Act in accordance with the Kenya Constitution and applicable national kgislation governing labour
and human rights.

2. Respect human rights throughout all asl, cts of their oPerations;

3. Act to protect against human rights abuscs;

4. Ensure that they do not interftre with the human rights of others and address any negative impacts
oftheir business activities on hutnan rights;

S. Investors and their investments must respect human rights in the workplace and iD the counties and

communities in which they are located.

The government must:

1. Requirc that Investors and thcir investments act in accordance with applicable natiotral lcgislation
governing labour and hurnan rights;

2. Require that all business enterprises dorniciled in Kenya must resPect humirn rights throughout all
aspects of their operations:

3. Act to protect against human rights abuses;

4. Ensure victims ofabuse have access to effective remedy and grievance mechanisms

5. Ensure that there are repercussions on Investors who violate human rights;

5. Enhance coordination between national and subnational investincnt promolion organs and labour
department to ensure that workers' rights are being protectcd;

7. Ensure that investment is not encouraged by lowering core labour standards.

5.3.4. Domcstic valuc addcd

The Vi6ion 2030 national blueprint aims to translbrm Kenya into a newly industrialized, middle-income country
providing a high quality of life to all its citizens by 2030. Developing linkages between invesbrs and domestic
hrms and 

"*ployi.s 
is a key pillar to enable skills and technology transfers, up€irading dotnestic enterprises,

job creation, improving business and management practices, and facilitating access to finance and markets.

These linkages aie key loundations for robust industrial and economic development for Kenya. Strong linkages
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can also promotb production emciency, productivity growth, tcchnological and managerial capabilitics and
market diversification in local 6rms.

The areas of focus are within the four nrain types of business linkages that occur between TNCs and suppliers
(known as backward Iinkages); technology partners; customers (known as forward linkages); and those that
result because from a spillover effect.

The government has attempted to address tlre nced to increase and improve the linkages and local content
throulih the 2016 Kenya local content bill. which provides for a framework to facilitate the local ownership,
control and financing of activities connecled with the exploitation of gas, oil and other Inineral resources. It
provides a framework to increase the local valLre capture along thc value chain in the exploration ofgas. oil and
other rnineral resourcrs; and for connccted purposes.

Policy measures

Recognizing thai effective policies can he\r spur sustailable and inclusive economic develoPment while
enElaging investofs as partners, the governrnent:

l. May develop specilic sectoral laws and regulatioDs to guide local content arrd participation. The Local
Contend Bill 2016 for the extractives industry sector is one such regulation.

2. Shall pttt in place policies, frameworks. incentives and regulations focused on increasing domestic
participation on various supply chains and increased domestic value addition including local training
enhanceinent and development, technology transfer, enhancing the domestic industrial base,

employment generation, and increase in ownership. These will be cognizant of Kenya's international
and dorricstic legal comnlihncnts. -Ihcse rneasures are cxpected to;

o. lmpro\)e the policy eilironment in ttthich the pritate sector operates to e able the creation of
linkoges between fot'eign uJfiliates and Sll[,s.

b. 
^lotilote, 

thtough linkogc prcnlote$, foreign alfiliates to eslablish more and deeper sustoinable
brsiness linkages.

, c. Llpgrade SMEs lo neet forcign d.ffilidt. r(quirenenls, benefting .fr-om their coaching ond
mentoring progrdmmes, and the stftngthned cdPdcity of local BDS Pro!'id{'rs.

3. Promote FDI local content uptake by encouraging backward and tbrward linkages in various value

, chains to grow the SMEs capacity and produclivity as thry transition to medium and large companies.

4- Incentivire foreigr and domestic investors. including those sceking investment certificates to
develop dnd provide domestic vahre added strategy that addresses how they intend to increase local
employment, provide training, eDhance domestic procurement, provide technology transfer, and
encoura$ enterprise development.

5. Measure the effectiveness of any local content legislation and measule its impact with respect to
benefi tting local communities.

5 .^ -. Environmcntal protection

Kenya is endowed with some of the world's richest natural resources and ecosystelns. The Covernment is

committed to sustainable development without destruction of thc natural resources base. This is evident in the
country's commitqrcnts to sustainablc cnvironrncntal managcmcnt dcmonstratcd through various initiatives
including those coltained in the various National Development Plans. The primary legal framework for
environnrental ma4agement and govcrnancc in Kenya is conlailrcd in:

i. Environrqent Management and Co-orditration Act. 1999 which recognizes the right of every person
to a clean and healthy environment and Provides every person locus standi to institute a case for any
environmf ntal rights violation.

ii. The Constitution of Kenya (2010) which elevated environmental rights and environmental issues
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generally to constitutional status under the Bill ofrights. Article 69 ofthe Constittllion sets out certain

iUllgations of both the state and persons with respect to the environment. It places an obligation
on ihe state to eusure sustainabli erploitation, utiliz-ation. management and conservation of the

environment and natural resources, and ensure the equitable sharing of the accruing benefits,

iii. encourage public participation in the management, plotection and conservation of the cnvironmenti
establish- systems'of environmental impact assessmint, enviroflmental audit and monitoring of the

environment, eliminate processes and activities that are likely to endanger the environment, and

utilize the environment and natural resources for the benefit of the peoPle of Kenya'

iv. The Climate Change Act 2016 allows the responsible Cabinet Secretary and relevant State Departments,

impose obligations related to climate change on Ptivate entities.

v. The Kenya National Environment Policy 2013 provides a framework lbr an integratcd approach to
sustainable management ofKenya's environment and naturalresources and integrates environmental
management with- economic growth, poverty reduction and improving livelihoods

Policy measures

While seeking to attract investment, Kenya recognizes the need to ensure adequate environmental protection.

1. The government o[ Kenya shall not encouragc investment by relaxing or waiving- clomestic

envi;nmental legislation in line with the national constitution and regional agreements that Kenya

is party to.

2. Investors and business shall comply with applicable laws and regulations, in perfbrlning their business

and investments activitics, pro6ct the cnvirorunent and where the activity causes damagc to the

environment, the government shall mandate that investors restore it to thc extent approPriate and

feasible, and ensuri fair compensation is paid to those impacted by the cnvironmcntal damages.

3. Investors and business shall seek to lcverage and apply grecn or sustainable technologies wherever

possible to reduce the carbon footprints of their investments and other detrimental environmental
impact.

5.3.6. Corporatesocialresponsibility

Responsible investment and business practices require that investors should act with due care, skill and

diligence, in line with professional norms and standards of behaviour, act in good faith in the interests.oftheir
ben-eficiaries and clienis, including avoiding conflicts of interest, or where such conflicts are unavoidable, to

balance and disclose such conflicts and to take account of environmental. social and governancc (ESG) issues

in their investment processes and decision making, encourage high standards in thc companics or othcr entities

in which thcy nhave invested, and contributc PositivelY to thc communitics the,v tlo busint'ss in.

Policy measures

The government understands the importance ofgood corporate citizenship to sustain a healthy relationship
betwean business and our citizenry and:

1. Encourages companies to develop and integrate CSR practices into their core business activities that

mcet international acceptablc standarcls.

2. Encourage investors to contribute to human capital formation, local capacity building in.close
cooperat-ion with local communities, create high-quality employment opPortunities. and facilitate-

relevant training and professional devclopment for communitics, and encouragc the transfer of
technology to local suppliers.
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s.4. INVES'II\IENl' PROr\1O]'[ON AND TACILIIXIION

furrently', fhe ilvestment promotion and lacilitation initiatives are administered through numerous policies,
regulations and legislations cuttin[i across scveral sectors of the economy. This has created ambiguity and
confusion regarding hdndling of investors leading to unnecessary delal's. Kenya's institutional and Iegislative
framework govqrning investment is found in the Invcstrnent Promotion Act (lPA) of 2004. The Act aims at
promotion and lacilitation ofinvestment by assisting investors in obtaining the Iicenses necessary to invest,and
providing other assistancc and inccntives tbr rclated purposcs. Tlrc Investncnt Prornotion and facilitation
is made more dlfficult by the fact that investors in Kenya face numerous challenges and obstacles, such as

inadequate accebs to investor services, inadequate information and cumbersome Inanual and duplicative
procedures.

The policy recogrizes that various departrncnts and agencies \FPZA, SEZA. Brand Keuya, EPC. KTB. NEMA,
Immigration, KRA. KPLC, CAK, NCA. NLC. Rcgistrar of conrpanies) also interl-ace with investors; it f'urther
considers the nelv constitutional dispensation creating the national and county levels of government, where
there is a continirous development of laws, within counties such as (Machakos, Nyeri, and Jllombasa) as the-v

develop subnatianal investment promotio lianrcworks. 'lhe policy also ackrrowlcdgcs current provisions in
the Export Processing Zones Act, Special Economic Zont's act, State Corporations Act, Tourism Act (201t),
Companies Act (2015), Rcgulations on Taxes, Immigration Act, Kenya Citizenship arrd Imnligratiorl Act (2011),

Environmental Management and Coordination (Arnendment) Act (2015), Competition Act (2010), National Land
Commission Act (2012), National CoDstruction Authority Act (2011). Encrgy Act (2006) encomPass promotion
and facilitation furctions.

The foregoing necessitates purposeful, currdiDated. synergised, targeted, strategic at.ld comPrehensive
fi-rework elcorhpassing all relevant stakeholders in aHracting, facilitating and retaining high quality and
s nablc inveqtm(nt. Comhrncrl with a world-class approach to handling and responding to investor
inquiries. countribs can swa)'potential investors in the site selection process to choose theit countries.

A key part ofinvcstment promotion is obtaining lbllow-on investment liom existing investors. This process is

usually a result o[ diligent aflercare efforts tlrat are aligned with supporting existing investors and continued
improvement of lhe investment climate. With respect to measures that have been undertaken to supPort
facilitation, thcrc is a digitalplatform under the e-citizcn platform. Therc also cxists a OSC that brings together
all sector regulators to help fast track approval and licensing needs thus shortening project implementation

ircriod.

5.4.1. Investrnentpromotion

To increase both the share of FDI and DDI that the country benefits from and align the country's promotion
activities $,ilh inteflrational bcst ptacticc in this area, the government u'ill consider the following :

Policy measures

1. Amend the lnvestment Promotion Act (2004) and align it to the new constitutional dispensation and
Kenya's dbligation under treaties or conventions that have been ratified.

2. Operatiohalize the National Invcstment Council.

. Formulatb franrework legislation, guidelines and staktholder euga€{ement for seanlless coordination
ofinvestmc[t proinotion and facilitation an(l to ensure il]vestor targeting and support to meet Priority
objectivei.

4. Align natlonal and subnational investment promotion strategies as part ofthe investment promotion

Process.

5. Provide sumcient blldgetary rcsources lbr i[\,estrnent promotion and facilitation colsidering the
critical rolc of private investment in weiilth irtld employmcllt creation.

6. Ernbrace kT and develop a digital platlbrnt lo enhancc investtnent inlbrnration sharing
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5.4.2. Invcstment facilitation

To streamline the investment process from entry to project implementation and operationalization' the

governmcnt has established a bne-Stop Centre that enables investors to receive essential serviccs under

ine roof digitally and physically, with iontinuous process mapping and simpli6cation, efforts. Appropriate
channels ari idcntified'to help with coordination of provision of esscntial services offercd to the relevant

county government dePartments

Policy measures

To improve investment facilitation, the government is to:

t. Dcvelop a national Customer Relationship Managcment (CRM) systcm that will bc sharcd betwccn

national and subnational governments.

2. Strengthen investor services both at pre-establishment and Post-establishment stages'

3. Constitute a land committee comprised of relevant institutions to h.indle investment rclated matters

from inception of the project to disputc resolution wherc it rnav arisc. 11rcy should take cognisancc

of the l'aci that land ii an economii rcsource that should be managed prodtrctivcly, and is a finite
resource that should be utilised sustainably

4. Establish land banks in line with the Land Act, 2012 and subject to Article 65 of the Conslitution,
which couftl be used for large investment projects. This may inclrrde encouraging cotlnties to estahlish

a forced savings scheme where a percentage palt oftheir budget allocation goes to purchasing land-to

be set aside fo-r investment purposes. A mechanism will be developed to review the adequacy of the

land bank and other investment constraints pertaining to land.

5.4.3. Aftercare, rctcntion and advocacy

Recognizing the importance ofproper investor aftercare to retain investors, and the role that it plays in keePing

invesiors and upgrading investments, the government is to takc:

Policy measures

Provide aftercare support and services to investors covering l)ost_establishment facilitation services

through to developrnent support aimed at retaining investment, encoulaging fbllow-on investment

^nd 
acirierirg gr.aier local economic impact. Kenlnvest aftercare services shall consist ofthe lbllowing

activities organized into three categories,

o. Administtaliee - Kenlntesl sholl oJfer in\teslors administralive services su.,t ds assis,dnce i,l
obtaining approPriate visas, wor/; pe,'mils and associate dependenls'Passes, arul specia.l posses'

Kenlnreit may-also nork with thitd parties to providc additionol ssrviccs such as licensing

opProi)als, cootdination with government authorities on in\)estment-relaled issues and counlry
acclimotization seNices such as finding schools-

b. Operational - Kenlnvest and or the County Ineestmehl Llnits moy olfer operotional sen'ices

ti int,estors which include, but orc not limited to,linding commercial space, staJJ recruitnent,
training, identtfcation oflocal xtppliers, ond developing collaboralions bet\,)een locdl institutions.

and iniestors io increase ond enhonce Productiee capacity, skills and technology transkrc and

i n c re as i n g h i gh' quality e mP loy me n t

c. Strategic - Kenlnlesl ond the County Investment Llnits sholl work \rith notional and county
goreriments, Prieote sector associations, and othet relel)ant parties to imprcve lhe long-term
'invcstme t climate for investors, ossist in development of investors' R&D caPacity, ond pro|iding
serlices that sxPPort local ftms' deveLopment into world-class institutiohs-

Establish clear qua[titative and qualitative targets fbr the retention ol hiFh-quulity investments.2
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Provi& for the continual evaluation of the quality ol investor support by both national and county
goverriments.

Undertake strotrg advocacy role to improve investmcnt climate based on its ongoing evaluation ofthe
investment climate. An annual State ol lnvestrnent rcport shall be published.

5.4.4. GrcchinYcstmcnt

The sustainable development agenda has intensifred tlrc debate at national and internatioDal level on the need
for collective action on climate change. Discussions have been ongoing around green investments in various
fora including at the UN climate summit (COP2I), UNCTAD l4 Summit in Nairobi, and the Addis Ababa Action
Agenda focusing on the nccd to align investrnents to thc Sustainablc Developmenl Goals. 2016 saw the G20
Green Finance Study Group eurd the Financial Stability Board's (FSB) industry-led disclosure task force report
on climate-relatCd linancial risks. The National Treasury and Planning also launched discussions and a draft
Policy on Climatl Change Financing. In 2016. The Climate Change Act was passed which allows government to
impose obligatiods related to climate charge on private entities. Together. these initiatives indicate the growing
importance policy makers now place on governments and the business commuuity's contribution to the global
climate agenda.

Policy measures

To increase green investment, the governmenl is to. where feasible and appropriate:

1. Develop a blueprint for concerted action towards climate change mitigation through green
investments;

2. Align and harmonizc other policy options and strategics ol governrncnt geared towards climate
change specilic to gleen investmcrt generation and liDance;

3. Provide market incentives lor low-carbon. climate-resilient investment to steer investrnents over
time to least-cost mitigation oplions;

4. Establish open atrd compctitiv( markets for pireen investment including in 6lreen technologies
and infrastructurc.

5.5. INCENTIVLS}'RAN,IL,WOI{K
Kenva has put in place a simple, globally competitive tax regime lbr investment and incentives (6scal and non-
fiscal) are currently provided across a wide array of sectors. Some examples include tax incentives to foreigin
6rms that manufaclure goods locally for export, including a l0-year corporate income tax holiday and a l0 year
withholding tax holiday on repatriated dividends and other remittances. Foreign investors are also exempted
frorn paying value gdded tax (VAT), import duty on inpuls. antl payment of stamp duty oD legal instruments.
Investors qualify fop 1007 tax deductior on new capital investments. These incentives are managed within the
National Treasury irnd Planning. Presently National Treasury and Planning. which is responsible fbr public
fir. cc rnanagemeht, consults with Kelrya Revenue Authority, whose rnandate is revenue collection and
e ement of conlpliance to taxation larvs and regulalions. to approve investor requests for fiscal incentives.
These are then captitred ill the respective annrral Finance Ilills

However, tax incentives are often irtroduccd through lobbying anrl in an ad hoc tnanner by sectors/ministries.
departments and agencies during sector hudgetrrry hearings. and are rarely subject to proper cost-benefil
analysis or revieued ex-post to assess thcir impact vis-i vis thc purposc for which thcy \r'ere introduced. Therc
is also lack of empirlcal studies to ascertain outcomes of exisling investment incentive schemes more broadly.

Policy measures

Recognizing the importance of incentives in attracting somc types of investment, while understanding the
drawbacks to fiscal-qnly incentives, the governmcnt is lo:

3
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l. utilize evidence based tax incentives to avoid unnecessaty erosion of the tax base through tax

incentives, by undertaking research to ascertain empirical outcomes ofexisting inc€ntives'

2. Conduct a periodic review of tax incentives to ensure relevance and effectiveness'

3. Review the current incentive regime to identify the possibility ofstreamlining existing incentives

and favouring or a more competitive corPorate income tax rate for all.

4. Through Kenlnvest, publish a periodic investor related tax incentives manual for infolmation
sharing purposes.

5 Develop and implement national policies that incentivize investors in developing human capacity

of the domestic labour force. They may include incentives to encounge employers to invest in

training, capacity building and knowledge transfer, Paying attention to the special needs for
youth, women and other vulnerable groups.

6 The county governments will provide incentives in line with the Constitution,

5.5.1. 'fypcs of inccntivcs

T)?es ofincentives offered may include but are not limited to the following:

1. Fiscal incentives such as reinvestment allowances, investment tax credits, accelerated depreciation

and duty exemption. All fiscal incentives musl:

a. Haye an equilalent or greatu ofsetting Positiee economic impact lhrough iob creatioh,

enterprise development, training credits, etc-

b. Be eraluated on a regular basis fot eficacy.

2. Non-fiscal incentives such as special consideration on visa issuance, specific permitting, facilitation
and access to land.

3. Hybrid incentives such as government guarantees that may involve liscal or non-fiscal measures.

4- Performance-based incentives that are based on actual results achieved'

5. Develop discretionary vs. non-discretionary incentives.

5.5.2.

1

2.

a.

4.

Incentive criteria

All incentives offered should meet the following criteria:

Be consistent with the government's sustainable development Priorities and investment strategy,

Be consistent with the spirit and letter ofthe Constitution'

Be limited to sectors that the government has identified as priority sectors unde! its curent or revised

development plans.

Be offered only to investments that meet the following criteria:

o. Incur silnifcant beneft to nationols in terms ol iob crcation, technolo\y tansfer, skills

development, and producti\rity imProve ment,
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b. Be consistent .with the tyPe of ihvestment dnd in\testor preference. Fot erample, go|ernment
incentiees may include infraslntclure improvements that beneft the lorger community ond
may not include a direct fsc,l conPonent to the investor,

5. Standard incentives should be non-discrimil.rtor] and time-bound; once the incentive period has
lapsedl investors should f'all under the gcneral tax rcgimt'.

5.5.3. Obtaining inccntivcs

As much as possible, the government shall provide ilcentives to investors on an automatic and non-discretionary
basis once inveslors meet defined criteria.

For invlstors to obtain standard incentives, the govcrnment may:

1. Require that investors meet certain minimum capital requirements based on sector, company ability,
and sizd of investment.

2. Requirc that investors submit a donrestic value adtlcd plan in conrrcctiou with their application for
a speciflc incentive. If the government mandates a domestic value added plan in conrection with a

particular incentive, it shall also be required to publish the critcria against which it shall evaluate the
domestic value added plan for approval,

3. Grant i4centives conditioually based on on-going performance evaluations and criteria so long as

such criqeda and stated outcornes are comrnunicated to investor at the time of incentive approval.

. To simplily the process ofobtainitrg investrrlcnt incelrtives, the governmertt shall:

a. Publish all apoilable ince tiws in the country's investment promotion material including
uebsites along t'ith ohjeclile and sloted ct'il,Jia to receive sPecific incentires,

b. As parl of the reiistratioh process, make utailable the apPlicotion for an ineestment cert$cate
ond ollo!,/ inyestors the opportunity to.iointly or seporately submit this aPplication .y,ith theit
comPony rcEistfation,

c. Eyaluate all applications for incentiyes ond provide o decision to investors in o timely manner.

5. lssue Invdstment Certificates as lbllows:

a. Standord lneestment Certilicate -This certiJicote shollbe granted on the basis ofdefned apPrclal
critetia and sholl olso proridc o stondard set o.f benefts. This certificote sholl be granted quickly
and cfrciently lo a yonc \\'ho fieels the crilerio.

b. Custom lnvestment Certilicatc - 7l1is certiJicate shoLl be thc product of an ogreement bet$teen
the inlestor and go.rernment and muy only be outhorized by the NIC and granted only lor
pfojects that makc dn excePtionul conlribulion to the econonty. me government may detarmine
qtstom criteria and proyide custonl benefts. The government sholl establish the threshold of a
sbntfcant in\)estment and puhlish it.

5.5.4

1

2

Review df inccntive c{Iicacy

The goverdment shall periodically review, at least once every three years, existing incentives to
evaluate thbir elfcctivencss. It $ill look at the overall efficacy ofthe incentives scheme as a whole
and efficacj in respect ofeach intlividual investmrnt that received an incentive. The following criteria
will be used:

Overall efficacy ofthe inccntivcs schemc as a u'holc,

Benefit to lqcal communities and the countrv at largc,
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3. Track record in attracting and retaining investols,

4. lmpact on government revenues,

5. lmpact on envircnment.

Following this review against the above specified criteria, the government may choose to discontinue incentives

which d<inot meet statid development objectives but may not phase them out for existing investors excePt as

outlined in the incentive agreement granted to the investor upon the approval of the incentive'

5.5.5 Authority to issuc incentivcs

With !espect to incentive apploval and issuance:

lncentives may be granted to investors through an act of Parliament and through legislative and/or
administrative programs such as Special Economic Zones,

Ministries. working with the NIC, may also offer incentives subject to the criteria specified in this
policy,

As the Secretariat, Kcnlnvest will be responsiblc lbr approving standard or custom Investment

Certi6cates for investors that meet the pre-established criteria

ln conjunction with the Ministry responsible for finance. thr NIC rnay evaluatc and approve additional
incentives !elated to investment requests liom investors under the custom incentive certilicate, if
these incentives fall outside establishcd guidelines. Such approval shall have the force oflaw'

All government agencies, national or coultty, wishing to Provide non-staldard incentives shall 6rst
subirit the desireJ ilcentive to the NIC for approval. For the purposes of this policy, a non-standard

incentive is an incentive which is not already provided for in existing (or future) legislative or

administrative frameworks-

1

2

3

4

5

5.6. SI]CTOR FRAMEWoIU
The Gor"rnm"nt'. economic policy pliorities are set out in its Vision 2030, including targeted sectors. This

document and its many subsidiaries articulate the country's strategy over the period of2006 to 2030 to becomt

a newly industrializing middle income country providing a high quality oflifc to all its citizens by the year 2030.
'Ihe stiategy also plac;s thc country firmly within the growing opportutrilics of the East Alrican region. Thc

strategy iJased on three pillars - eionomic, social and political - that are to be implemented in successive five-

year riedium-term plans. 
-These 

sectors identified complement the country's competitive advantages, advance

ihe country's economic development agenda and meet the needs ofits citizens.

Policy measures

To frrcus adequate resources on Priority seclors, thc government is to:

l. Outline priority sectors set out in Vision 2030 and other Sovernment policies' by industry and

activity.io devilop focused promotion and facilitation, and align incentives apPropriately

2. lmprove the regulatory and business climate of the industries and activities identilied'

3. Evaluate the progress of development withirI priority sectors.

With respect to the flagship projects prioritized within the five-year medium term plans, the
government wil[:
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1. work with rclevant agcncics to ensurc chrity of projccts,

2. Work with relevant ministries. departments aDd agencies to develop sector profiles.

3. Facililale and manage cnrcrgrng issues.

4. Identify concrete bankable projects frorn th( profiles for promotion by Kenlnvest or through PPP

5.6.1. Sectorrestrictions

Kenya is very oprn to private investments, both domestic and foreign. and across most sectors of the economy,
with the main restrictions being those around investments that are vital and highl)' sensitive to the country's
security, sat'ety Trd oI national interest.

To ensure investment proposals are consistent with Kenya's national interest, the government may review
major foreign and domestic investment proposals on a case-by-case basis through the National lnvestment
Council, which can make 6nal recommendations to the Government on those proposals. The review system
allows the Government to consider comrnunit) conccrns around forcign ownership of certain assets affecting
national interest.

The lbllowing policy measures,rpply with respecl lo sr(tor restrictions:

l. Restrict(d/Ncgative List - Kcnlnvest shall publish a list of restricted scctors on its wcbsite and on
anv promotional materials which cornprehensivelv layout Kenya's national investment policy. This
list shall be generated by thc NIC in its pcriodic rcviews of the investment climate. Thc list shall be

approvsd by the Cabinet and or Parliament.

2. Revrewi Every three years. the NIC will r4rdate and publish the list on sensitive and restricted sectors.

3. Exemptions - Parliament may grant exemptions from this policy upon recommendation of the NIC
for investors seeking to rnake significant inveslments in priority sectors, or if the NIC deems such
investrlent Decessary for national interest. Current investments that would otherwise be restricted
under this policy shall bc grandfathered as of the enactment of the policy except in instanccs where

' such inlestors wish to expand their investrncnt after policy enactment.

5.7. REG(INAI, INTE(}IIATIoN AND INVI.]S1'1\1ENI' A(iI.(I.]I]MENTS

5.7.7. Regionallntcgration

Kenya recognizes the benefits accruirrg fiom effeclively integrating her ecouomy with others in the re[lion as

regional integration strengthens investnrent-growth lirrks and enhances business environment for investment.
This policy is coglrizant of Kcnya's comrnitmcnts to thc East African Conlmunity (LIAC), the Common Market
fo- qastern Southern Atiica (COMESA) and the African Union (AU). The Kenya Investment Policy is therefore
a. d to reflcct thc aspirations of regional agrccrnents, including regional integration policies and regulatory
rerorms that enhance determinants to attract higher levcls ofdiversi6cd FDI.

5.7.2. Invcstr+cnt Agrccmcnts

Kenya is actively involved in bilateral investrncnt trcaty (BlTs) and rnultilateral trcaty negotiations with
various countriet. including investment related chapters in free lrade agreements among others. Kenya
investment liamework is consistent with its international obligations and requisite policy space to achieve
national development goals. An ad hoc negotiating committee is in place, chaired by the National Treasury,
and comprising d representatives frorn the Nlinistry of Foreign Allairs, Attorney General's Office and Kenya
lnvestment Auth{rity. Thc ncgotiatiorls are reactivc to rcqucsts rcccivcd, and are based on models prescnted
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by negotiating partnels. There is need to align treaties with modern practice, safegtrard Ken) a's development

alend"a and g"oils and establish clauses thaiwill protect both the investor and the state from any untoward

arbitration threat.

The KIP recognizes that treaties should be designed as part of a holistic, Iong-term government strategy,

integrating thi various dimensions of sustainable development (particularly given the time-horizon of treaties)

give'n that"commitments, obligations and rights in treatics can affect dotnestic policy sPace, re8ulator) s,Ystems

ind the rights of stakeholde-rs in unanticipated ways. Treaties should provide opPortunities to shapc.the

rcspcctive 
-obligatrons 

of all srakeholders, iniluding home governments and investors. It also notes that policy
gnilr, h,_,-un iights obligations, and sustainable development objectives might not be considered in investor

;tatc dispute settlemcnt unless considercd explicitly in the treaty

The KIP therefore aims at modernizing and strengthening Kenya's investment regime by pufting in place a

series of measures and regulations thal wiII ensure Kenya remains open to foreign investments. It provides

guarantees, protection an"d obligations commensurate to its level of developmetrt to all investors while

l)reserving its rights lo pursue developmental puhlic policy ohiectrves.

Policy measures

l. KIP recognizes and ensures that IIAs are balanced in setting out rights and obligations ofthe State and

investors for the benefit of all parties.

2. Under the Ministry responsible for investments, a single, unilied negotiating body shall be established,

coordinated withi; Kenlnvest, dedicated in rcsearching arrd negotiating Kenya s position with resPect

to investment agreemenls and treaties, including related chaplers in oihet interrtational and regional

treaties. In line;ith this, a standing national committee responsible lbr ncgotiating BITs and related

chapters shall be constituted and gaiened comprising ofmembers drawn frotn the lvlinistry ofForeign
Affairs, the National Treasury, SAte Department responsible lbr Tradc atl(l Ministry responsible for
investments, Kenya lnvestment Authority and Attorney General's Office.'Ihis team will, from time to

time co_opt relevant sectors

3. The National Investmcnt Couflcil shall guidc the countr]"s [cgotiating tcant in developiug Kenya s

position with respect to investment agreements and trealies. including related chapters in other
international and regional treaties.

4. A report will be prepared annually on the state of play in the nalional, regional and international
inveitment policy and agreements arena to advice on necessary reforms

5. A review ofthe existing treaty network in line with'best practice" will be undertaken and measures

will be put in place to iegularly review agreements and treaties for eflecliveness and relevance and

adapted to changing development dynamics.

6. Develop Kenya's model bilateral investment treaty.

7. Investments that qualify to be covered by BlTs will be in thc following context.

a. Be d priyate entcrprise !,'ithin the territory of Kenya, estohlished, acquired or exponded by o

foreign in.vestor, anrl admined in accordance t,ith the laus of Kenya:

b. Be registeted, approved and/or recognized in accordance with the lelal requirements of Kenya:

c. To qualify as on inlestment covered by o BIT' an enterPrise musl ha|e the following
chaiacteiistics of an inrestment: a substantial com itment of cdlritdl or other tesources, the

expectation of gain or profit, the assumption of risk. and signtJiconce for Kenya's develoPment.
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s.8. nuTp4ppl pn,
Domestic 6rms' investmeni abroad offers the home country excellent opportunities to pront from international
tnarkets througli the global value chains internationalizing companies build and link up to. Outwald investment
is therefore an i{strument to strengthen domestic companies and ensure that their expansion also benefits the
home country, through taxes, transfer oftechnology. employment. country image building.

?arallel to the erfrergence of the BRIC economies, there is an increasing trend ofsouth-South investments (i.e.,

foreign investmcnt flowing from a developing country into the economy of another developing country) and
this may justify the inclusion of the "outward" investment in the N[PS, by these developing countries that
have at least sorhe fums able to invest overseas. Parallel to the emergence of the BRIC economies, there is an
increasing trend of South-South investments (i.e., foreign investment flowing from a developing country into
the economy of lnother developing courtry) and this may justify the inclusion ofthe "outward" investment in
the NIPS. by thele devcloping countries lhat have at least sotne firms able to invest overseas.

In the long run countries should not only lbster domestic investment, but also strengthen domestic firms
so that they caq compete internationally. To this cnd, internationalization is a necessary step as it offers
domestic frrms alcess to international resources, factors ofproduction, malkets and stlategic assets- Outward
investment is tlprefore crucial to allow developing country companies to integrate into the international
production net*lprk. Outward investment is thus a relevant element of a national development strategy to
complement inwald investment.

Policy measurbs

The government is to:

I 't. Continfe the promotion of cross border investments, particularly in Africa through regional
agreernents such as EAC and COMESA to take advantage of incentives offered by other countries.

2. Develof collaboratrons with other countries to identify viable investment opportunities fbr Kenyan
investor

ln
lu.

3 Create
particu

outward investment unit within Kenlnvest focused on helping domestic investors with FDI
ly in regions where the country has investment or regional agreements in place.
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6.1. I IAR,\lONlZArtoN ANI) RAIIONAI-IZA I l()N O[ t.l](llsl-A l loN

To improve the business environment and ease the operation ol investors across the entire investorjourney or

cycle ientry, operation, growth, and closure), all the legislalion touchin[l or itnpactiDg on investments will be

harmonizei and rational-ized as one of the initial activities of implementing the policy'

Chapter 6:

Po L IC Y IM P LEM E N,I.A.I. I oN, T\,I O N I'I.OR I N (; A N I) HVA I-I.,A,T I O N

u. Formulate an inpestment slrute

6.2. INSTI'TUTIoNALIRAIIIWORK

The existet1ce of multiple institutions that deal with investment-related issues without adequate roordination
has weakened the effeitiveness ofthe country's investment promotion and facilitation efforts. With devolution,
these institutions extcnd to county governments, which have taken on investment pronrotion in a Iegitimate,

effort to attract investments into iheir county. This lack of efficacy is manifested through under caPacity of
the various institutions, an unclear strategy about which investment oPportunities to target, and a negative

investor experience as they navigate muliiple bureaucracies. Increased institutional colnPlexity also means

longer delays, as investors ieeking special approval or incentives for significant investments are forced to wait
Theie factois contributed to limit private investment, including FDI. relative to the country's polential.

The successf'ul irnplementation ofthis policy will be dcpendent upon the collaborative ellorts and synergies ofall
the stal<eholders ind actors through e;tablishmcnt ofin effectivc partncrship liamework via new institutional

and management arrangcments. ihc policy is also cognisant oflunctional assigIrments bctween the-two levels

of government with respective accountability, reportinB, and managetnent responsibilities as stated in Article

lSiofthe Constitution ofKenya (2010) and Alticle 4 ofthe lntergovernmental Relations Act.

The policy implementation process will adopt an intergovernmental rrrcchalrism approach involving different
stakiholders : State actors (government rninistries and agencies) at thc rlational and county levels; investors

(individuals, corporations, domeslic and foreign); regulatory bodies: prolessional associiltions: private sector

representatives; non-state actors (chambers ofcommerce);and devclopment partners. The lbllowing are the key

investment sector actors and their respective roles in implementing this Policv:

Policy measures

6-7.1. NationallnvcstmentCouncil

Through the Investment Promotiorl Act 2004, an attcmpt was made to harmonize investment related activities
anrl ec-onomic development under the National lnvestment Council. Scction 26.1 of the Act provided for_the

establishmcnt ofThe i.lational Invcstmcnt Council as an unincorporatcd body, with the Chairman who shall bc

the President or a Minister designated by the President. The NIC was to:

a) Ad\tise the Goyernment and golernment agencies on e)ays to incredse in\testmenl ahd economic grouth
in Kenya; and

bl Prcmote co-operation between the public and pri\tate sectors in the fornulalion a d inplementotion of

Sovernment policies relaling to the economy ond in\'estment.

The NIC was however not opemtionalized

Recognizing the need fbr better coordination ofinvestment policy, promotion and investnlent-related initiatives
at bofh the"national and corrnty levels, the National Investment Corrncil (NlC) shall be operationalized to
provide iln overarching coordination mechanism. The Council will be chaired by'Ihe President while the

ilabinet Secrctary responsible for iuvcstrncnt shall bc the sccretar) atrd lhc Kcnya IllveshueDt Authority (bcing

the national Investment Promotion Agency) shall serve as the Secretariat of the Council.

The mandate ofthe NIC is to:
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ond investment units reslonsible for inuestment!, ond to develoP their county ptufiles and

efectiveLy utilize the country's investfienl promotion tools:

b. Coordinate the nolionol and county ineestment Prcmotion Programmes ofinstitutions that
prcfiote inveslmenl;

c. Assisl domestic inrestors seekinl to in\)est abrcad t/ith investnent establishme t and

od\tocacy elfo s where necessory and apPropriale lo inneose outwa FDl:

d. Coordinote tesearch and negotiations of Kenya's posilion \nith rcspect to in\testment

agreements and treoties, inciuding related chaPters in other international and regional

lreaties:

e. Supevise the imPlementolion oJ focilitation, retention, suPPo and aJiercarc acti\)ilies by

both national and county llo\rernments;

f- Coordinate with counties the promotion, retention' suPPofi ond aferare acli'itiesl

g. Work n)ith couties to highlight Proftable inlestment oPportunities, PubliciTc inlestor'
ready and bankoble proiicts, identify local partnes and Prc1)ide a Positi\/e image of the

economy to inrestors;

h. Establish the country's inwslment Promotion uebsile;

i. Deliler high quutity J'ocililario, ssrvices lo in','tstors to nruximizc lhe voluc of existing
inlestmenls, ensure inveslment rctention and encouroge rcin|estment to help the country
realize its vision of economic independehce;

Produce an annual monitoring and evaluotion rcport to the NIC that ossesses the country's
progress 4gairsl ils s tated investment objeclires as well os the impact ofexistittg i\wstments
'in -fiue 

uieas, 1) county ond community engagement: 2) sustainable detelopment: 3)

diiersifed export-led gron'th; 4) emPo\,lerment of domestic analL ald mediun enterPtises;

and 5i regioial integ;o on including pafiici1otion in rcgiondl value chains, Kenya's role

as a regional strote9ic hub, and regionol access to markets;

Engage in inlestment Policy adeocacy ot the national and county lertel. and formulate
inlestment policy reconmendotions accotdingly;

E\/oluale existing inleslmenls' contributions to inch$iee gro\rth, job creation' community

outreach, Vision 2030, SDCS, and Agenda 2063;

Publish on annual report of the NIC'i monitoting and evaluotion along with StiART
recommefialations basid on fndings.In s.rcressil'e years, the MC shall publish progress

againsl recommendations:

Llndertake investor tracking and conduct annuol surteys of investor satisJaction vhich
shall be shared uith the NIC and published on itr \nehsitt:

Leadan inter-agencyteam in at cnniol regie\rolthe investmenl climate with recommended

changes for the NIC to implemenl in its function as lhe secrelatiat;

Provide an annual investor oftercare report to the NIC and share this rcPorl with all
registered inlestors who hold a ttolid intestment cert$cale;

Take leod in collection of FDI and DDI data, including imPuct data, \',/hich may include
ptaying the leod role in coordinating l,ith vorious government agencies.

Kenlnvest shall have a board comprised ofsenior members liom national and county governments,

and the private sector, including both Kenyan and foreign investors.

The Government must ensure that Kenlnvest has adequate resources to actively provide pre- and

post- investment suPport to various investors and counties-

l.

k
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Tg avoid different agencics at the national and county lcvel contacting thc same invcstor without

coordination. and to ensure that counties are appraiserl ofpotential investment opportunities:

r- Ken[nvcst sholl maintain a databose of all contacts estoblished e)ith cuftent and potential
inyestors. The dotobusc shall be fretly atailablc to all county govemmenls, who also engage

to update it based on lhei contdcls wilh inveslots (see 6.1.:l-'-l);

s. Kenlnvest shall contacl counties if:

i- An irrvcslol Iras crpr't sr,,i illl('rcsl itt a spccillc couDl);

ii. An! pi)tenl,irl irr\'( \tm{ nl oppr)rtuntlv tbr \\'hich it aolllltY rnay he sttittd lirr
x ris(s

Kenlnvest wtll hate finul resl'onstlrrhly lirr handling rnvestor concerns related to aftercare,
subport. r€te[tion r)r facilitetrrrrt.

Coorclinate an annual forum with County Investrnent IJnits to review the collaboration and
relevant investment related issues.

6.2.3. Countyinvestmcntpromotion

i sure that cbunties are benefitting fiom invcstmenl activitics and better define the coordination between
n-,,-nal and county agencies. a!1d in line with Article 189 (t) and (2) of the Constitution. the following policy
measures apply to counties:

l. Countiqs will create their own county investnlent units (CIUS) thal will range from an officel a

department of a desk responsible for rnatters of invcstrnent. provided their mandates do lrot conflict
with nqtional policy objectives or legislation. Countics notify Kenlnvest in writing as to which entity
is authdrized to carry out invcstmcllt-related irctivitics on its behalf, prior to undertaking investment

' activiti€s to avoid potential investor conflicts. Counties mat'request Kenlnvest to:

a. Deploy omcefi to their counlies ot,

t b- Creute inlestment desks at Kenln.l.cst. Kenln|cst ntey provide rcquested resources al theit sole

discrclion and based on oyoiloblc resources-

CIUs will be responsiblc for the following prolnotion relatccl activities:

a. Dereloping their unique t)dlue proposition to inv?sro,]s irl conjwrction with Kenlnlest, bdsed on

their competitiee advantages and working \rilh Kenlnvest to create Promotional lilerature that
cun be share.l A'ith potetiiaL inreslors,

b- lrlentifying ond/or delnin{ concrc le lrroi.cts \t'ithi,1 their countics thal ote rcody for il\,esttnent
Counlias moy \\tork \\tith Kenln\'ast o this exercise,

c. Working closely witll Kenln\)est and locol comnunilies to identify Land available for ineeslment
ond focilitate the e try Process lot in|estors,

d. Ptoeiding incentives to inwstots that fall within lheir devolve(l authority including land and

fosl trdckinE of ineestor permils.

e. Facilitating contmunity engagemenl and revicr'' o.l Potcntial invcstment Projects and obtaining
local endorsenent.fot any couttt\ubdsad [o|t tm(:ttt incenli\]e\.

f. \lorking closely \,rith Kenln\)esl lo Pro|ide elfcctive inlestor aftercare ond supporling K?nln|esl
\aith identifying and facilitating reintestment and upgrading oJ current investments.

4

5

7

2
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g itonitoring the inlestment climdte in the county dnd prolide write ps /lrolicy memorandutus

to the county and national goeernment for correcti\)e oction.

h. ln liaison lrith Kenlneest, proJile and maintain o dotabase of lISllEs that coukllbtm PartnershiP

i. with larye players, in order to encouroge and enhancc domestic lalu? ddditiotl.

To avoid dillerent agencies at the national and courlty lcvel contlcting the sitme investor without
coordination:

a. Thcre vtill be o national CRll where both Kenlnvest und the ClUs are dblc to inleruct \rith'

b. ClLls fiusl notily and coordinate \rith Kenln\,/est beJbre undertaking any investment-related
act ivit ies requ i t i ng inlestor contact,

c. CIIJS must consult the investot contact database estoblished by Kenlnlest btfore contacting
investors and uPdote lhe database alter any contact is nvde. lf an inveslor is nol in the dotabose

anil Kenln|est has not contocted the inlestor, the coLaty shall updolc lhis datobuse n'ith the

new contact details.

6.3. INVEST]\{ENT('OOPERATION

2

5.3.1. County rcgional blocs

As part of the ar.rthority counties have under devolution, counties are l-ree forln regional blocs that work with
onJanother to promote investment. lndeed, these activities are highly encourirged where they help increase the
individual county competitiveness and improve ovcrall investment in thc country. Rcgiontl blocs are beneficial
because they can help corrnties pool to{aether resources, create a larger market lbr itlvestors, and increase

efliciency lor invcstors thereby rcducing costs.

6.3.2. Public-privatc partncrships

Public-private partnerships are an important part of investment facilitation. The country provides for public
private partnerships in the Public-Private Partnerships Act. In certair inveslment scerl rios, private in1'eslors

mny require public investment to move lbrward with an investment. Ilxamples inclrr<le the extractives industry,
energy, aid transportation. Such arrangements are governed by the Public Privatc Partnerships Act (2013). This
poliry endorses these partnerships and strong inter-agency cooperation to ilrcrease their chanccs for success.

6.3.3. National and County intcrgovernmcntal coopcratiorr

The policy recognizes the importance of intergovernmental cooperation betwcen national and county
institutioss a,rd i,rcour"ges it. The policy in Articlc 189 of the Constitution of Kenya (2010) and Article 4 of
the Intergovelnmental Relations Act. The various institutions outlined in this policy including the National
Investment Council, Kenlnvest and County Investment Promotion Units are designed to work harmoniously
to enaNe emcient investment promotion, anraction, facilitation, and alicrcare elforts. As set forth hercin,
the national government is charged with providing an enabling eDviroument lbr investment promotion
and facilitation which includes providing technical support to counties as they undertake their investment
promotion eflbrls. Counties have the autonomy to pursue investors withirl the contcxt ol devolution and

under thc authoriry granted to them by the Constitution of Kenya (2010) in ir harlnotriotts manner to prevent
undue gaming by investors and to present a united lront as investors tleal with various national and county
governments.

5.3.4. Investrnentrclationships

The KIP closely complements other national strategies that aim to fulfil the Vision 2030 goal of increasing
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2. Invcstrntrrtclirnatc

economic grou.rth. The underlying themes rccogniscd and complemented include the development of local
Iirms. the creatlon ol bener iobs as well as econonric diversification through private sector growth, and the
Yecognition thai the Governmenl has a role to play ill creating an eDabling environment fot business.

The KIP is further linked to various investmenl-relatcd policics. trcalies and investment agreements. These
include replional agrecments strch as COI\'IESA. bilateral trade (srrch as thc Alrica Growth Opporturity Act
'with the United States of America) and ilvcsttncnt agrcemcnls, and trade agreenelrts belwcen Kenya and
other regions. sirch as the European Union. [n this context, this policy is lbrmulatcd with the goal of acting
as ar anchoring policy against which futrrre investment agre(.rnents shall be assessed to (nsure a cohesive
investment strattg!' that brings Kenya closer to its er:onomic goals.

Cooperation is an importirnt aspect ofthe KlP. Successful irnplernentittion ofthis requires e)itensive collaboration
across all national and countylevel entitics dr:aling with investment-relatrd issues, including thr ministry
responsihle for investments, the NIC, Kerllnvcst. collnt)'Fovernrnents. the treasur-v and other ministries as rvell
as the private seclor arrd civil sociely.

The NIC is designed to bring key actors across the investmert spectrum togcther to ensure that pertinent
investment issues are addressed as efficiently as possible. As the secretariat for the NIC, Kenlnvest handles
coordilation actiyities to facilitate the greatest arnount ofcooperation and tnprove the investment expcrience
for investors while striving for optirnal outcomes at Iocal and lrational levels.

Regulators are an important part of investmetlt l)olicv. lllis policv advocatcs lbr regular meetings hetween the
investnrent prom0tion agency and regulirtors os part of the dvocacv ellorts ol Kenlnvest to eusure effective
implementation of this policy.

F time to timerjoilt cooperation with othcr investment promoliol agencies regionally may be required to
l'u.,..er tlre goals in this policy.'Ihcse joint proDrotion rld coordirration activities arc cncorrraged and arc to
be supported by tfre govcrnmcnt. Sorne of thrsc activitics rnay include a joiut lorurn whcre thc heads of the
investmcnt promolion agcncies comc togcthcr at r rcgional lcvcl.llcse workirtg relationships may also cxtend
across othe! forms of cooperation inchrding Xenya s iovolvement in lhe EAC and COMESA.

6.3.5. Summary of thc rolc of various actors

The functions acro$s the investment cvcle arc delinratcd as lbllowsr

1. l nYcst[lcnt stralcg] (l('vclol)rucnl

The NIC is responsible for forrnulating the counlry's ovcrali investment stratcgy and implementing a
corresponding policy to ensure that irlvestrneIrt contributes to the country's development goals.

the investpent climate is comprised of sevcral irnportant compont nts. cach ofwhich has one or more
governmctt agencies responsihle for its healtlr. For tht' prrrposes ofthis policy, kry components ofthc
invcstnrerrl clirnate include a sound rcgulatory environnrent. good nracroccononric conditions and a
good security environmcnt. This policy recognizes that a sound regulak)rv environmel,lt arises from
good reguletions which result fiom lbnrral lcgislation cnactcd by parliament as well as re€lulations
from the various ministries and regulatory agencies. Further, good macroeconomic conditions are
fostered thlough the sound implelnentation ol government policies across the entire spectrum ol'
governrnent activities by both nationirl and county govenlrnents. Lastly. a critical component of ary
investmellt climate is a robusl security envirorment rvhere investors, employees and all stakeholders
fccl safe

In the context of the national invcslment policy. the responsibility to advocatc for a sound invcstment
climate lies with the National Investment CoLrncil - which is comprised of national and county
govcrnrncnt rcprescntatives - ar)d KeDlnvcst. As it rclatcs to counties, sccurity is an cspccially
sensitive isqre since some collnties may not have an enablilg invesimcnl climale due to heighted
security corrcerns. Kcnlnvest, working with rcspcctivc IPUs in counties wherc security is a concern,
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will u/ork to advocate for increased resources by the oatiorral government to affected co nties to

improve the security situation in those counties and increase those counties' ability to properly attract

investment.

3. Ir)v('slrncnt irgr('cnlclll r( vicws

The NIC is responsiblc for reviewing and approving BITs and investment-related chaPters in treaties-

4. lnvcstmcnt promotion and filcilitation

The primary responsibility of invcstment promotion and fltcilitation lirlls on Kenlnvest. Counties,

through thi County investment institutions, play a major role by devcloping bankable projects,.

outlining their competitive positions, and preparing marketing malerials aligned to their arcas of
strategi; focus. Ofii;ials at t}e county level also play an in)portilnt role in iDvestment facilitation,
includiing securing community allproval, providing land whcre nceded, ard participating in investment
promoti;n activities for specilic investment projects in collaboration with Kenltrvest'

1. lnvestment entry and establishment

Various government agencies are involved at different levels along the investment entry and-

establishment pto"".ti Tlr"t" agencies include the Revenue Authorit-Y. the Department of
lmmigration, the counties, and the ministries in charge of granting special l)ermits and liceDses.

Kenlnvest plays a facilitation role among these entities through the One-Stop Centre to minimize
the administrative burden lo investors and government ageneics.

2. lnvestment retention and afrercare

Counties play a major role in ensuring that investments locatcd withi their counties are given

the higheit ievel of attention. The Governtnent is responsible lbr ensuring that the overall
investrlnent climate remains attractive to potential and existing iDvcstors. Kenlnvcst is responsible
for taking the lead to provide effective aftercare services by working with counties and national
government actors.

3. Investmentassessmenf

Ensuring that investments are contributing to thc country's econotnic, srtial and environment
sustainability objectives is important. Measuring investment impact u ith rcspect to communit)'
engagernent, developrnent objectives. and key investml:nt Iitrkages betTveen inve-stor.s and.small

anl iredium enterpiises is shared responsibility among the difltrenl actors. While the NIC will
spearhead this process, it must \Mork ciosely \r.ith othcr national and county institLttions to ensure

that the country continues to target and attract the Proper investment mix.

To ensure greater cohesion among government agencies, the government may:

l. Formalize functions across diJferent actors through inter-agency scrlice lelel agteements,

2. Such agreements should be submined to the NIC to prevent redundancy ond monitoring and e|aluation

PurPoses.

6.4. F-INANCTALREQUIREMEN'l'S

Recent empirical research by the [Jniversity ofOxford, using time series data lor mirny countries, indicates that

investment of US$ 1 in investment promotion can generate US$ 189 iI investment and ont job lbr every $7ft

spent on investment. The implementation ofthe policy rvill require additional lirncls over and above the budget

currently allocated to investment ptomotion and facilitation. The establislunent and opcrationalizirtion of the

National Investment Council will further require financial allocation.
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It is therefore imperative for both national and county governments to allocate sufrcient budget on an
annual basis inf,estment promotion and facilitation, land acquisition and feasibility studies and investment
tpportunities p4ckaging.

KI,NYA IN VES LNI t'r)Lf('\ - Faster lnvestment (;to'"th fot Sustot dbl. lteteloln.nt

6.5. TORING AND F,VAI,I.'ATrcNMON

Monitoring and |vatuation are crucial to ensuring effective implementation ofthe KIP, as measured by progress
against stated p4icy objectives. ln this regard, the matrix annexed highlights what needs to be done in line with
the proposed m$sures, including verifiable indicators, showing clear expected outcomes.

t. ProvidJ for an effective monitoring and evaluation process by improving investment (including FDI)
data coqection methodologies, including collecting data on investment impact in terms ofemployment,
importi and exports, fiscal contribution. Iinka8es etc.

Z. Superui!. a triennial review on the investment climate and produce recommendations on legislative
actions [or Parliament's consideration.

Commilsion a report evcry two years studying the effectiveness ofinvestment incentives and
producelrecommendations on how to modify them to achieve development goals.

Monitoring and efaluation efforts may utilize the national integrated monitoring systems designed to track
government perf!rmance.

t
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Constitution of Kenya 2010

CoprlAl Markets Acl 1q8q

Contracts in Restraint ofTrade Act 1932

Custr)ms & Excise Act 197E

Arbitralion Act 1996

Companirs Act 2015

Alcoholic Drinks Control Act 2010

Auctioneers Act 1997

Accountants Act 2(J0E

,\U',t HORI t 'I

Annexes

7.1. RLLAIEI)INVES]',\{DN'f LLGISLAI'ION

Cirpital Nl.rrkets Aulhority

Judrciary

irotccuon ad*ory coriit *:'l'i':t1
Kerva Rc\'€nu( Authorit\

biii*Borrd

Judiciar),

Oflice oIthe Altornev Ccneral

NACADA

Anti-Doping Act 2016 Anti'DoPing Agcicv

Aglncy

Anticorruption & Economic Crimes Act 2003 Ethics and Anti-Corruption Colnnrission

Access to Information Act No. 13 2016

,'.,,..,:':,

rii,#ft1

.:

"JArht*1".&aua"S*}iii{.il

Auctionccrs Licensint{ t}oard ?ffi
Institutc ofCertified ['uhlic Accounts ofKenya (Chicf

Justicc)

I
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Bcftin8, Lotte! Betting Control and Licensing Board

National Biosafety Authority

Blibery Act 2

Brokers Act 1

0 6

s & Gaming Act 1966

Biosafctv Act

ion S€rvice Act 2015 Business Regirtration Service BoardBusiness

Ministry of Transport and Infrastructureby Sea Act 1926Carriage of

Capital Markets Authorityries Act 2003Cenlral

Ministry ofEnvi.onmentClimat. Act 2016

2013 Civil Aviation AuthorityCivil Aviation

Coastal Authority Act 1990 Coastal Development Authority

Portable Spirits Act 196l Ministrv ofHealthCompounding o

Crops Act 2014 Agriculture & Food Authority

t Act 1930 Ministry of hnd, Housing and Urban Development

t 1938 JudiciaryDistress for Rent

Emplofment & Rclations Coult Act 2011 Judiciary

,\t t()tin \\1.\ ll

EnEinec!ing gy Act 2016 Kcnya Engineering Technology Registration Board
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a

Engineers Act 2012

Environment Management & Coordination Act 2000

F,quitable Mortgages Act 1909

Ethics & Anti-Corruption Commission Act 20ll

Explosives Act l93l

Ar.,'fIIOlltTYSfAItrll

En$ille(rs Borrd ol' Ksrryu

Nation l Environrnental Manag(ment Authority

)!'-.ii 5 ,,
Judiciary

:.r';ri{

$"0;irm r"en 
"f 

ierrqf . j*

ii
I

i;+':l{}*'U

,,;.r*irl'ii

ilfri*+1

Boiud

Ethics & Anti-Co!ruption Commission

Fatal Accid€nts Act 1946

Civil Proccdure Act 1924

Hidc Skin and Leather Tradc Acl 1987

Ministry of lnterior and Coordination of National
Government

%rcc Authority

Judiciar,t

Jr rd icrn r!

;1'; 
"-r;';'rirrffi-Lfl

ry':e,

a

a

Firearms Licensing Bourd

ofrttl{cdgrc

Public Health (Standards) lloard

Judiciary

S!r.;'lcc

Kenya Forest Scrvices
i, _i

r:caa(lry

Gold Mines I)evelopnrent Loans lJoard under the
l\linislry ol l\lining

Jtrdiciary

:r?.'

Ferries Act l9:16

Firearm! Act 194

Food, Drugs and Chemical Substances Act 1965

ForeignJudgments (Reciprocal Enforcernelrt) Act l9ti4

Forest Conscrvation and Managcment Act 2016

Gold Mines Developnrcnt Loans Act 1952

Government Proceedings Act 1956
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High Court (Oiganization and Administration) Act Judiciarr
2016

Act 20t$:

ii

Nationnl Horsing (-orporation

lnrtitde of Human RcsoBrc!

UDder tlrc ,\liristr'\' of Health

lre sury +

lnvestrr)(nl Aut

^i4ffi
Housing Acl I 3

Human Tissue r 1967

lncome Tax Act 1974

IndustrialPrope Act 2002

'llt,:tirffiffi
Kellu H.'\ cluc n rrthority

,t1ilptrial a:xt c,',1

L

Kenya Indrrstrial Iiroperty Institute

It d;nat Industrial
lndurtrial Training Board

15

Irsi[arce Regr]atory Auth

Internalional De lopment Association Act 1963 i\'lirristry of Forrilrr Afl'airs and International Tradetq:W
International Finafrce Corporation Act 1963 l\linistrv ol Fr,rr, lln ,.\llairs and International Trade

International Inte sts in Airclaft Equip,ncnt Act 2013
^linistrv 

ol li)r(i,-1r) Allairs and lntelnational Trade

Investment Disputls Convention Act t966

Csiltsl Mark( l5,\rthority

Judici:rr\

.,a Citizens and

Scrvices Act 2011

Kenya Airports Aulhority Act 1991 Kenya AirS'rr\.\rlhoritv I

Kcnya Broarlc,rst i rr,1 C"*"-rioi?ffi
Dcp:lrlnrcnl .'l L,','rllr.rlion 

I

Icnya c.lt.rirt (i rllr, t'.f;iffiffiffifffi
Comnrrrnicl lr,,rts .rh.ritv ofKenya 

I

Kcnya Litcrxr,,re rr,treau ti'I$.ffiffi

!oreign Nationals lrlarragement

Kcnya Inlbrmation Communications Act l99g

Kenya Maritime Act 2OOT Kenya I!rrilinr. \ul h,r'ity

Kcnya l\leat ( ,,rrrrr,irsirrn

I:;.ffi
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Kenya Plant Health Iltspectorat€ Service Act 2016

Kenya Revenue Authority Act 1995

Kenya Roads Act 2007

Kenva Water lNtitute Act 2002

Labour Institutions Act 2008

I.andlord antl Tenant (Shops. Hotels and Caterilg
Establishments) Act 1965

Land Control Act 1967

l.ocal Manufactures (Export Competrsatior, Act 1974

Supplies.

Kenya I'lant Health lnsl)ectorale S(rvice

PolE Arithority .

Revenu( Authority

Roads Board

l,..':ffi
Kenya

Kenya Nirtional I Iighlvirvs Authority, Kcnya LIrban

Roacls Authority and Kenyir Rural Rollds Authority

o!:Iadustry'TladcatidCoopch$ver .:'.

Kenva Water lrrstitlrte

Dbsrd'

National Labour Iloard

t6iiicoioo,iuioo , .. '.- - -' ' ::{{Ai:tifl
Ministry ofLanrl, Ilousing and Urban Dcvelopment

rtib";"'i*r";
lVlillistry ol Lanrl. tklrsitrg arxl [.lrbar Develrpnrerrt

JuLliciary

'l
Judiciary

Law of Domicile Act 1970

Limitation ofActions Act 1967

Maritime Zones Act 1989

l, {

rri l

ri ll

Kenya Revcnue Authority

Minislry ol Agrirull rlr

Medical Practitioners and Dentists lloard

:q,jl'rlixl

*i.i,id

:,':A
,r;rA

Micro and Small [-nterprises Authority

Kc$rq;,1

Judiciury

4

Medical Practitioners and Dentists Act 1978

Mirro and Small Dnterprises Act 2013

Mortgages (Special Provisions) Act 1968
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Nairo

National AuthoFity for the Campaign Against Alcohol
and Drug Abusl Act 20l2

1985

National Con tion Authoritv Act 2012

National Land Commission Act 2012

Non-Covernmental Organizations Co{)rdinati(nl Act
t992

Nutritionists andDieticians Act.2008

occupiers' Liability Act 1963

Partnerships Act t2

Petroleum tion and Production) Acl 1984

Pharmacv and P ns Act 1957

Plant Plotection Act 1937

NACADA

NirtionalCor.lruetior rrhority

Nationallier",r',rnd,*tffiHil

u"tior"$*1,r"y{, rrhtlr-ity

N:rlionul L.rlr(i ('omnir ,,ll

Corrn,'il of tlr Nutritionists xnd Dieticians

i'a

Rcti

NoI-(;ovenrrr,, lal () , rzations Co-ordination Board

.JB
rendSlh

t
B, ,,,.ffts r'

Ntrrsing6ouu, il q$|(, , under

Instihr

il tbr

ud.I

Nulional Co'r

The.Attome\ .iencrxr

I'c\t Cotilrol I ,,llrcl

l\liIlistryof l: rllvar
,)

l\lirr\lryof I r, rry ar

I'hnrnrncy ar, i I'oisorl

ffi
,J

lrohurn

lro

rrrt
I'ffi

Prevention of Fra (lnvestments) Act l')7

,'t"affi
#ffi

ffim
I

Act l99l

1

I lr llslrV of ,\

,\rrrl,,,rity ol '

\.tli('n.rlTr,

N;rliorral Trl

I'r r\'.rrrzatiori

N,'tr,,rralTrl

L, rrltr

I'reI,

,rI'

rrl'

,L) ) rr i.

t\

r1'

I

Privatization Act 2q08

Public Health Act cap

Radiation Protection t l98rl

15 \.rti,:r.rlTrra

l. !r ' llousin

a

I RF:PUBr.rc oF KENYA | 5,)



KllN\AlNVliSL\ll:NII'Ot-il'\ - !:ostct ln\'!ttmen! t;towthJ ttu\tt l'lt lt(\rlt't'nt!nt

ReBislration of Busrn€rs Names n cl lq5l

Transfer of Businesses Act 1930

Treaty l(al(ine and Ratilication Act 2012

Sale of Goods Acl 193)

S(rap 
^4€tal 

Act 20ls

Special Economic Zones Acl 2015

Sectionrl Properties Acl 1990

Suppli.s Practilioners Management Acl 2007

Slandards Act 1974

T<chnical and Vocarronal Educalron arrJ liatntns A.t 2013

Tobacco Control Acl 2007

Trada Descriplions Act I979

Tradlng in Prohibirrd (]oods Act leo6

Aulhority

Rent Restriction Act 1959

Tn ttees (P€rpetual Succcssion) Act 1923

.\4hislry of Lxnd,I lorsirg and Urban Dc!'eloPm(Dt

Bcncffts ,tuthortiy 'i ,,';i, r'',;'i l i

Minislrv ol In(1trslr\

MiIlislrv ol l'rlhtslr\

Scrnp nl(lrl ('ouneil

-?..#'fl

,,,f,.4#

ijr,ittwff

tffi
n- y.l.-l

:i.##
Mirisirv,,l f,'rrrun.\llJrrs & Internrlional Tr'rrle

.,

$&ican Commrrnity

iiocicti€s R€gulatory Adh;rily

Ju(liciary

"i,htb'Ll 
Commission for Scicne, Tccluology ud *d++*.fl

AthorltY jf;rr'.-i I i+' ":i\.Sft#
a. I

ittibtry of lndusrriatizattoo.!d f,ltclpdt Drvaloplia! i 1i41

Mrnrslr! ,,1 L.,rki.ll, ,'rng an,l Urhxn Dcv(|,'l,rn(nr

st)(ci.rl [.ron,'Lrr Z,rk \ AUthofl ty

Nrlional Slxtrdards Countil

Authodty
,ffiffi

,...li;":lf

'+r,iil

Judiaky

'lccluicnl a'rd Vocntn, l Lducatxn nnd 
-liah'Dg Authorrly

iii*ttcvcnuc Authority

-:1 l,'.
{rltafulry ofEavirorm.at, 8nd t{ ural R..ourc!

Tobr.(o Cortrol llorrrl

arth&tty,'"'r.i:.',.'ittir+S
Minislry ol lndustry

bflndustly

Kenyn lnrtillll( ol Supt)]r( s llan.rgeln.ni

Ministry of lInlnstr-v

Judiciary

I
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KLNYA INVIstIltN'f l'()Ll('Y ' Fdstet lneestr,. t (]ro$th fot 5 \tai ht, i , rt

Work In,ury s Act 2007

W€ights and Merbures Act 1988

Unclaimed Asscls Act 201I

ities Acl 2013

Valualion for Ratirlg Acl 1992

lGfaWlldlifc:r,,'r,

Minislrr ol lnd, i

r#, rr,*,,," fi,'f[
(hctarn,rl /\\- ., ,it)

ctrosio, f,,, ;,,',,,riF,j,r,.'ri,,rr AII

Natiorr;rl (irrI, I , uprrror,,lsrfcty and llealth

lliristry o, l-rl

Mirilrrrr of lle

\linis, ,l 1,,

K.oyr Il.!(lll1,

Vrlucr.ll(gr.ll

K.!ya Veternlll

-. ,J L lIn De\,€lopm€nt

q lrl I ,, I)ev€lopmenl

s:.

tl

Is Act
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1
KENYA INVESTMTN'l POl,l(lY - Faster lnv.st,/.ent Growth J'it \!' i ol it t)t!tlol't t t

7 -2. IMprrlr.rrn.re'rtor Metntx

Notification,
RcEistration
and Establish-
mcnt

1- Maintain an information mrtt i,:, .nl
systa6 atrd a3sigD un&ue id(r,lrl , riori

auabcrs fot all coapanies arrl I r ', ,te

invtsuDcnt! (FDI atrd DDI) fo' ,j. L
colhction and moniloring:

2, Crcrt! a coordinati[g f!am(!\ , r I

fot natlonrl atrd county Sovtrl, L Ll

agenclcs to lharc cornpany r(llr!l L

tlon iDforDation and aase ir!!rslr rrt

implcmantotioni
3. EaEcnch lnto law thc One'St,1r I ,,

tist vtl cnabla itrv.ltors to r(er r\ . ,

tantial Balvlcct utldc! one roul Jr 11,,,, \

.nd phylicaly, the OSS Pro\ iJc i I

.ntiy ,nd facilitation s.rvic(s

20t9

NIC 20t9

Conrplcted

rrgistration
frarnework

OSC entrenched

l. Drarr up a n.getiv.list otcai( li,li\
dcfurcd activitics whcrt lbrtitrt ir,,,
t'rcnt i! Gstlictad to dlow prolr. l,,l
ofnrtton!.I lnwsto.t in sensilir1 ,,,,
thc lilt $ould bc &tcrmined l)r I1,.

Crbin.t upon th. r.aomhenthl r, { r , I

th. Nrlionel l.nv.stsrcnl Courrtil. . r, '

bc rwicwcd Friodicelly and r I 't ': , , , t

flGribly so lhst gro*'ing busnr.", .

ln ,litrict.d saators would not l"
ptlv.Dt.d from fotminS bcncliei tl i, r,,L

varturw wlth foraiS, parln.rs.
2. E ut! fotlign inv.stnlcnt in all oll,, ,

eclMti.a atc oP.tl \,ithoul r.slr i(l i,,,,
FDI wil not bc iubjcct to conrtxl ,,r \
Invcsbncnt Ccdiffcat.s and rirrir,'L|,1

caPitd tcquLunrnt!, rxccpt b) (.r1,': ,

PEscdbcd !.ctot rcquirements s(l l,\
vuiou! srctonl llcanring reginrts.

3. Estlblish chrr conditions for sptcrrl L,r

c.ntiv.t - e'h.thd dom.stic or lor(i, Jr

- oblrinil8 an lnvaatmcnt Ccrtili(rt.
TII. .'ntitLlEnt to r numbcr ol errl r\
paddta for forciSn work rs, ill ttrr 

'r.
shJl b.link d to th. lEounls ilv.\l' ri

on a slidinS-scalc basis and tht ,rrltr,.
of th. invlslnent.

I-ist ol restrict-

Published lisl
ofavailable
incentiv€s and
condilions for
rec€iving them

I iIr.trnd lnsli-
L tution

rncnt
Entry

l\, ir, \

,
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e hvalt-
DCNI
M.ct oo
.rid Guar-
aDilllt

Irop
I rnllc

1,,,'l

KENYA INVES MENT POLICY - Fastcr Inr?st,,cnt (;towth [or Sustai,.dtlr i't |clo|ment

ntion and
ution

i..,,rlnv.st
r'hMC
' I IIOITC

Clcar dispute
resolution
m€cheni5m

Enact policy
measur.s into
applicable
l.gislation

l. E t blish an carly .l.rt an(l tnrcking
mcchanism d€sign.d to id(ntify and
track a!-risk investmcnls nrxli

2. lniti.tc tn ncdiate ptobl(rn solving.
rvolking closcly $dth invrst ors and
telcvrnt Parties to rcsoh L lr'trrrtial
i!8ue!,

3. Ertablish ! business ombn,l\rnxn sp(rrl
ically for inv€stors, vrithin lhe Neti(,r!'l
Inv.rtmcnt Council, who \Lrll lcc€rlc
fotmal dispulc noticcs anLl iniliate n

disputr rcsolution plan arrr,,Ig both
plrtics. to fsciliht. scttl( rn(nl of
alising invcstmenl dispule' ir a spcr'l!
emaiant and effectivc mirrrlrr

4. Establish a dispules sstll{ rk nt mechr,

airm betw.en an I[vcs!r,r N),1 th. Sl:,1,

l. Raquir.lhal lnvrstors arr,l thtir
i4vcltmcnts acl i acconl 

'rrr 
r with rp

plicablt national legislali.,,r r!'vemin,1
lsbour and hurnan righl*

2. En5ur. lhat Inveslors an,i ri , i, in-
vartm.nts shallnot esl;rl, . lr Irannf,
or oParalc inreslrnents ir 'r rir,rrlner

hconsistent $ ilh intenrnl r',r.,1 €nvr'
rofin?ntal. lnhoua and I rrrrr,lr rights
obligstio s binding on li, ny,r

3, Act to protecl ag;rinst hln rn,r riShts

8bns.s by thir(l partics. ir, lL,,liirg

inwstoIsl
4. M.ndal. thal Invc.lors \ r, , \ r,,lale

human righls provi,le vi, , ,,' ( IIc(li\
rcm.dYi

!. E hance caor(linati{u h.l\ , 
' 
n nati{,r, ,

and subnatioD.rl inv.slrr! nt I'ronro
tion organs ar(l labour (1, l)4, r,ncnt 1,,

Gnlulc thal utlrkcrs rillr'\ ,," bein!

Plotccledi
6. Ensure laborrr legislali(rrr , ,r, I h$1 :, ,i

to attracl iDcenliv(s.

2t\"

2tt13, nreolld-
. -lL lrv!!r- s for

Righrs
t bour
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l',,i,,r lrrl,L l',,1

KENYA INVES'lMIlN'f POLI(lY ' Fastet lnwstment Otowtlt l"t '\t inl it itt\tlt'l't tttt

Domestic
valuc Addrd

l. Mey dlvcloP s!c.i6c s(rtttr.,l itrl

tguhtioor to guidc locrl c,,rrt ,i

petticiprtion. thc lorual t-,,rrt, I

ml6 fot thr.rtrsctiv.s nlJust, lor

b ona such rcgulstion.
2. Shdlputinpbccpolicics. li!r, .,1'

inetrtiv.s end r.gulstionr foc'
inarcr6irg domcstic Parti(itrl, ,

various supply chains anJ irrll
domcctic vrluc addition irclu.r
tocal traintng ohaaccrner rt rt.
dc{llopmcnt, tc.hnology lrJIr
cnhancing the dortlcslic irr.lust,.. ,sc.

cmPloyhcnt gdtcrrtiott, atrrl tt.rt. '"
in ofir.rthiP' Thcs. ll,ill b( col ,,lt

oflcDyr't irt.matlonal anJ ti, rie

legal coinmitm.nti
3- hnot. fDl local contenl upl.

cncour.ging back*'.td anJ lo,
linkrg$ in vatiorr! valuc (hair.

Srow th. SMBt caP.citY and Pr.
ttuity as th.y tlatuition to rncdiu ,'rnl

hrSe compamc!.
4. Inc.ntivita forcign and do,ncsl .

isi'rttors, tocluding thosc si:ckt r'

inl'.stsrcnt ctrtificatcs lo d(v(l 
'.|

plovid. domaltic value n,l.l(d .'.y

that addrcat t how they ilrlcn.
incrcsla loca.l amploymcni, Pr.
traitun& cnhancc dom.stic Pro
ment, prcvidc tcclulology lranr ',rrJ
ancttrlagc entclPrfu. dcvcloPn, rir

5. Mcasure th. cf.ctivcness of arr ' l,^al
conlcnt legitlation rnd mcrsun
l!lP..t with r.lpcct to benefitt: ,cal

cottEnu![tics.

, l()tTc 2019 Clear domestic
valuc addcd
lcgislation
incorporaled

lnslF I irrc-

)

t

a

t
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a. Inticd-
cnt
hodo6o!
.rd l.dll-
trtioo

,,, l,\ 'L,!,clnsii

a
KENYA INVES MEN'l'POLICY - Fastet l \lest ent Oru\ath t t \u\tainabh tt, vlolment

ilitrtion

t. Amcnd Inveslm€ tProll,lr, n A.t
(2dX) and alig itlothc,i.$ td,lstitu-
tioarl dispensation arrd K.rv.t's obtiSr-
tiotr onder treatici or conv€r r I i, n rs that
hdv! bccn r.tifiad-

2. Opcrrtionalize thc N,rliorrrl I '\tm.nl
Counci.l.

3. formulote fr rnework [, , l. '

guidclines an,l stakth,'hl, r , :rlr'ril.ment
for 3a.ml.5s coordinttlior r , 'l t t r\1 st_

tnaat promolion and itcr I r . ' ,, r I rnd to
alarr! investor tatgr.tirl[ a't,l ,,rt)potl
lo tncat prioritY objccli!.s.

{. Aliln national and srl,nrliof ..rvcrt-

ltEnt Promoliorl striri'r|, \,, rl of
thc investnrcrrt prorrr,,tn'r, 1,

5. Bmbrace ICT ud dc\r'ht , "rr ,l
platfolm to (rrhatrc. irrv! 'r ,r,l rrfor_
matron shrrnlg.

201(

- 
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\1, ,r rc / Am.nd.d
lnv.stm.nt Pro-
motion Act that
includcs poliry
recommends-
lions

l. Dcwlop s national Cllll svsr, ,,r lhat
will bc shared betwt, n n:rli,',, ,l Nnd

tubnational Sovernnr, rrl'
?. Ertablish invcslor str\ r, \L lp in'

vartols rvith |re-€strl,lri '1,, '|Port
3. Corutitute a lrrrrl corrrrrr' , ,t'ri.s-

ingofrelevnnliritill'lx'r' ],:,dl!
tovaatfient_r(lal.d nr',lli ' :,r ttlcclF
6on of lhe projcct k! rli\t,,,l, ,lrtion
sfui! it mav aris..1..| ng r,, ,,rind lltc
frct that land is an e(,,,r,',ri( r .,,urte
thet thould ht rnanar:' ,1 lrr, veln
ud that land is,r finrt, ',., rhat

should be ulilistd sLrrr Lr r,l ,:\
committee shrll be ((,rl,,L , rh.
fact that itr rc.pect to 1'rr, i ,,,1, no
land rhall be taken wrth,,' r ' \pre4t
con3cnt of lhe r.Sislrr(,1 ,,\

a. In lln. with th€ lan,l 1,r:),r' r(l

tubj.ct lo Arlicle 6t ,, r' , lu-
tiorL hnd hrnks e'all ' t., tl

.rd could he nscd li,, gc I ls,

including enc,'rrragir',,'unr
cstebtish r lirr.(l sllrr,,,'. sc

$'lrclt a percrntxgr l),rI ofI ,,udgct

dlocrtion riors l0 prr, h sn, ,,1 to
lrc aat aside for itr!c.r,,,r,,1 | \es.

Inordarloriflgf(tn.,rr,1,'rncnt
budglt for lun,l arrrl I I, lrerr.
from timc lr) tirre. x , llani , rll

bc dav.lolx(l lo rtvi,', thc a 'cy
ofthc land barrk.rn(l t,crir ', cnt
cuutrsintsllcrtainill\'r,,lsr, rrlcn_

tlfy vh.ther lhr hnnlIt:.! I

rddrcrsed srreccssfLrl I r

(.lrlrvest in 201'

li . wilh

Irtl'

National CRM
cstablish.d
Lsnd lnv.st-
mcnt Cornmit-
t€. .stablishcd

I



a

KIiNYA INYES'lMIlNl l'ol-l('Y - l'ast.t ln|estmtnt (;t"- t , ttlnl'ntrttt

I

l. Establish clcar quaut r t., r i'
qurlit tlvc t rgrts for rl,,

high-qu.lity invlstm' .r

2. Ptovlda for eontinu,ru. ,

the quality ofinvcstor r,,
rutional and county l,r 11 r:

3. Undcrtakc strong adr"..,, .

Prova inv.stmcnl clirr tr,t(
onSoing cvaluation ol lh(
clitltata. An annual Sl,,l( , l

rcport shall be publisl,. J

Iion o,'

r l,y borl

'to irl,

1. Utiliz. cvidcnc! bast(l lJ' :,,,rlivesl
avoid unncc.$a.Y er.,'x, , , rire tr'
b.s. thrcugh tax incclln, ., undt,
taking rcecarch to asrtrtri:, , i)irica;
outco6.s of existing it)c.ri,,,, .

2. Conduct a pcriodic rr\ ic\ ,l L ,x
iDccntivrs to anlure n lr\ , .,, ,Lnd

afacdvcncis.
3, Rcview thc currcnt irr((rL , ' rtgim.,l

ldcnt& th. posribilil \ ol l.,r,roni7,,r'
o&ting tar inccntiv(s irr,, ., l,nifor
rat. thal msy.PPly aeros\ rl! boat .

for all inwttors.
4. through, Kenlnvest. t,ubli i, ., i,cl

lavc6tor rdat.d tax ir,rtrr ', rnal

for information sharil,l i .,, i,, 'cs.
5. Dcv.lop aIId idlplcmtrrl r,,l!,rri.l

polidcr that inccntivizc ir,\.'lor3 ir

&vcloping human cal,acrr\ t,l thc(l ,

Eastic labour forc..'llrty rrurt rnchr,l,

itrcentiv€s toancourrge errrIl,,rtr',
invcat in tralning, cal)acil! l,Lrrl,lili ,,,,

knoulcdgc iran:fcr, payil .'lr, rtr L

thc rpccial ncc& for r',,rrl: $ Lnncr ,

othcr vulncrablc grorrl,'
6. thc cotmty tovcmmrrrts silll'rovi.l

inclntivct iD linc witl! th. (ir,ttitu,,,,
7. Urd.rtrke mendatory Relnhl,'ry

Ihpact Aisltsmcnt (l{lA) on rrrv n, .
leir/regulation ProPos.d l" ,I h ,,I I i

Nqlion l end County Cov.t rrrrro,r . ,

cL thc RIA rrlll pmvitle a,lt tJrl(,1 ,,,1

ry8tama c aPprrissl ol tl,, lNl.Irl
lnPrcls ofr a.q, r.gul,itr,'rr'I rli l.,rL, L,

any [p\rarn&aDt actiorr irr]l),trIrr,1 ,,r
budncsr ino!&r to asses\ wh, ll,', ll!
.ction k []cly to echi.vc lhe.lr. ,, ,l

obj.ctiws. thL shall nppl| acr, ^. t ,,'

borrd.

R.tcntion and

i..ill,rresl ir 2rrl9

\ l('

\l( )l-lc in

l!,rr rvith
i(., rfx

.l,,llr)ril).

Cl€ar .elention
KPls

M&E plsn for
evaluatinS qual-

ity of inYestor
support
Advocacy plan

irnplenrented

I)€fine incen-

nr thc ltmended

l'ublicalion of
available inves-

by Kenlnvest
Completed RIA

5

l'{,1 r, , Irr,, l\,1,.1
\,rrr)l \ ,.r \rlJ !,,1r(,rr

ti.d lnsri Tln:e
franrr
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rt
KUNYA INVES TUENT l\,Ll( Y - F,ster lnv?\tntt t t t '', 1' !"' t ti abl( l)' rLtlnent

rictcd

niz6tion
Ratio-

tiorl of
tion

Establish-

'ila will
rr\itive

I :ltc

, ,lrln-
,.(d ir

. , \.epr
.rish

l, Rcdctcd Lisl X(rilrtsl si

Publish 5 lisl ol resl'r,l(rln','
its wttcite an,l on 4,,' 1,r,',,,,
t.daL whith n,'npr,lr, Il.:i!, i

lGnya's nationll inr, .trr, rrt 1,

Thir IIst shall It gt,,, r, ,l l

inlBP.rio(lx [rr'\ ., I rli,
hctrt climalc.

2. Rsvlca,: Evljn thr(" \, i,,\. ri

uPdatc and pul'lish rl,, lisr ,,I
end restrictcd sc.l,'r'

3. Eramrtlon$ - l).rrli, tr , ,,r rn ,.

.x.mptions fn'rn lh. , ,lr, \

otrllncndatrt)n ol llr( i l,l
&cklng to llraLt i,r',' Lrr'

m.ntt in Prionl\ ('' ' ,,'

dcctna such irrrlstrrr, rrr rI c,

national inlcr'\l ('L , i, ,l,i,r
thit lroukl othrr$'i., l

dcr this po[, r .hall l.

rs ofthr enarlrrx'!rr ,,

ln inttanc€s (lr'r. . l

to c{rand lhrir i,r\, '
ttlacbaant.

:r.rlma-

r-lC
I

Nrnlnvest in

tii,r witlr
th( NIC

List ofrestrict-
cd scctors

All th.lcgislalio'r 1,,, r.l, ii

on invartmanls \\ rl1 lI ii
ratiotuli?td as onr n, rl

ofL[plcmenting Ih. t.,

l. Advkc thc ( i,^. r Ir'
mcnt agcn(r(r r,I I L

investrrcnt att,l .,,'r,
lGnyr;

2. Prornote cuolr'r,t,,
Public and,,ri!,,1, '.
foraulation rrrr,l r: r i

gorr.rruncnl P{,lr, r, I

aconoEy an(l rr,\, r,

rrng znl''

20r ,

11( )lT(' in

lrorr wrlh
KI RC.

K,'nln!(sr.

a rli I'r rlir-

Harmonizcd
and Ratioml-
izcd Letislation

NIC estrblished

\ gn' r,'rrrI \''th
,\1(,1 11

.inrl

Lmd lnsli-
lutlon

TIn},
fraDc

6. !i.!clor
frlEc-
r,yort

)

?, lftdtu-
tod
AtrDit c-
tura

N

l\,1r, \

II

-t, 
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I,,lr, \ll 'lr( \ ,,.r, .

KENYA INVES-fMENt POLI('y ' fast.t lnv.stment t't' t for Sustuit"'i-lt l)c\'' !rttttt"!

Kcnya Invest'

(K.nlnvcst)

thc Govcrnmcnt nt,,

vcst hrs .&quatr I .
providc Pre and 1t,.
Port to variou. in\ t'
Avoid diffcrtnl al1, r ,

and counry lcvcl ,, ,

Lrvastor without (,,,,

aarrlI! that counti('
Irtantlal inv6ttn(r,l
o. lenlnvesl sholl t,

of oll cont l.
cu(ent ond pat
dotabose sholt !)

oll county 3ov,
engoSe to upl,i
contoctswith,'

lsura Kanln-
rccs to ectivel!
I rvestmcnt lul'
r and counties.
at tlrc ,retionrl

Ling thc lsJne
,Datlo[ and to
, apfrtlcd of
i)ortunitlc!:
loin o dolobo'
toblished wit)

ri inve5tor5. I/ r,

ely ovoildble tt
,'nts, who {rln
bos€d on th( ,l

rc bee 6.7.3.:t

Kenln\.\l ril

tior \ il lt
l\.1O1 lL .!L,l

Ensure IPA is

l'ully funded
Esrablish na-

tioDal CRM tbr
ilrtrr-govern-

.oordination of

2.

Countics

b. lanl(Nestcont, rnties it

i. An inv.sl, ,as cxPrtsced
intcrcst iI ,pcciffc couit)

ii Any poter,r ,linvrtttEcnt
opPortu,r' i;r rrhich e
county rrL . l,r cultcd for
sliscs.

3. CootdiDate ln enrr(r. . 'rua bctwcan
l(.nlnv.it snd CoLU,r, lnvBttEant
Lrnits lo rcvi.w th. , .,boration 8nd

E[6rant inwstm€nt r .'l.d itsuai.

l. CounU.! wiII creatr I ,'ir owa county
htrcrtDcnt unlts (ClL r) rhst rrill rilgr
&oe ra o6ccl, e d. i., rlmad ofe daek

larpoldbh for mntl, of invaltdaat,
providcd lircir oann , s do not conllict
with otionel policy , lectivcs or lcg-
irLtiorr" Counti.s nol, r lGnlavcst in
Etting r! to which .r Lrty ir lulhorizld
to cally out iiwstm, , l-rcLtcd a4tivi_

ticr on ilr bch.alf, prr, , to uadcrtaking
iBvcstDant !.dviti.s i,, avoid potantisl
inrBlot conflcls. C,,' i,dca eay r?
qurst Xrnlovan loi

o. Dcploy offrcett k i counlies oL

b. Crcote investn t desks al
l<enlnvest. Kenh,, t mqy prcvid,
re4uesled rcso!,. ot their so|
discrction ond r ,:d on woilobl,
tesoutcB.

Indi\ r,l,'.,1

colla1,,r.,
tion \ illr
Kenlr:\ !sl

CoLrntics have

establishld in-
vcslment units
Cormties crcate
their valu.
profositions
(irunti.s id.n-
tili bankabl.
projects

i. Lcrd bdl-
. tul )t
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