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EXECUTIVE SUMMARY

This report is in regard to an inquiry into alleged unfair trade practices by foreign investors in the
country, specifically focusing on China Square Retail Company. The focus on China Square came
as a result of complaints from the local traders concerning China Square retail Company. The local
traders in the Nairobi markets including Nyamakima, Gikomba and Kamukunji held a strike

accusing China Square of undercutting them, and sought the Government’s protection.

In response to the hue and cry by the traders, the Departmental Committee on ‘Trade, Industry and
Cooperatives invited China Square management together with the Ministry of ‘Trade, Industry and
Cooperatives to respond to various issues, regarding foreign investments regulations in the country

and the plight of the local traders.

The Committee began its investigations by developing its operational guidelines, and schedule of

activitics. The Committee held meetings with several individuals from various institutions,
including the local traders, received information from the Ministry of Investment, Trade and Industry

and China Square Limited.

The Committee made the following Key findings and observations;

e There was no evidence submitted by the Ministry of Investment, Irade and Industry that
showed the engagements with both local traders and representatives of the Chinese Business
Community, as well as, the Chinese Embassy to discuss and agree on modalitics to ensure
that the interests of both local and foreign investors are protected, to balance both domestic

and forcign direct investment.

e Although the Kenya Investment Policy 2019 provides the framework for promotion,
facilitation and protection of both domestic and foreign investments in Kenya, the existence
of the County Investment policy 2018 in addition to the Kenya Investment policy 2019, may
confuse investors, if there is no coordination framework for development and

implementation of the policies.

e There is need for Kenya to develop and adopt a coordination framework for development

and implementation of policics and legislation that promotes, facilitates and or regulates

investments at both National and County Levels.  The Gap in law is that registration of
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forcign investors under the Investment Promotion Act is not mandatory. Since Section 3(1)
provides that a foreign investor who intends to invest in Kenya may apply to the authority

for an investment certificate.

The Committee made the following key recommendations;
e The Cabinet Sceretary in charge of the Ministry of Investment, Trade and Industry in

coordination with Council of Governors within 60 days of the adoption of this Report to

develop and adopt a coordination framework for development and implementation of

investment policies that mirror the two levels of Government.

e Parliament in exercising its legislative authority to review the provisions of Section 3(1) of

the Investment Promotion Act that provides for mandatory requirement for a foreign investor
to apply for an invesiment certificate to ensure compliance with the requirements set oul

under Section 4(2) of the aforementioned Act.

e The National Investment Couneil to prepare annual report on investment proposals filed by
forcign investors and submit to the Cabinet Secretary in charge of Investment, Trade and

Industry.

e The Cabinet Sccretary responsible for Investment, Trade and Industry in consultation with
the relevant investment stakeholders to review various investment policy framework and
regulation with the aim of coming up with an amicable regulatory and policy frame that is

friendly to both forcign and local traders.

The Committee unanimously adopted its report at a sitting held in Committec Room 21, 5" Floor of

Bunge Towers on Thursday 29" February, 2024 at 10.00 a.m.

-
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CHAIRPERSON’S FOREWORD

This report documents matters of alleged unfair trade practices by foreign investors in Kenya,
specifically focusing on China Square Retail Company. The focus on China Square came as a result
of complaints from the local traders concerning China Square Retail Company. The local traders in
the Nairobi environs including Nyamakima, Gikomba and Kamukunji, held a strike accusing China

Square of undercutting them and sought the Government’s protection.

The Departmental Committee on ‘Trade, Industry and Cooperatives is established pursuant to
Standing Order 216 of the National Assembly standing order and is Mandated to inter alia,
Investigate, inquire into, and report on all matters relating to the mandate, management,
activitics, administration, operations and estimates of the assigned Ministries and
departments; and study the programmes and the policy objectives of Ministries and

Departments and effectiveness of the implementation.

In addition, Articles 95(1) of the Constitution of Kenya calls for the House to deliberate on and

resolve issues of concern of the people.

In this regard, the Committee held a total of three (3) meetings with the Ministry of Investment,
Trade and Industry. the Chief Executive Officer of the Anti-Counterfeit Authority, representative(s)

of China Square Unicity Mall and local traders from Nyamakima, Gikomba and Kamukunji.

[ wish to express my appreciation to the Honourable Members of the Committee and the Committee

Sccretariat who made useful contributions towards the preparation and production of this report.

On behalf of the Departmental Committee on Trade, industry and Cooperatives, and pursuant to the

provisions of Standing Order 199(6), it is my pleasant privilege and honour to present to this House
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PART ONE

1.0 PREFACE

1.1 Establishment and Mandate of the Committee

I. The Departmental Committee on ‘Trade, Industry and Cooperatives is one of the Departmental

Committees of the National Assembly established under Standing Order 216, whose mandate

pursuant to the Standing Order 216 (5) is as follows;

a.

b.

d

g

h.

To investigate, inquire into, and report on all matters relating to the mandate,
management, activities, administration, operations and estimates of the assigned

ministries and departments,

To study the programme and policy objectives of Ministries and Departments and the

effectiveness of the implementation;

on a quarterly basis, monitor and report on the implementation of the national budget

in respect of its mandate;
To study and review all legislation referred to it;

To study, assess and analyse the relative success of the ministries and departments

as measured by the results obtained as compared with their stated objectives,

To investigate and inquire into all matters relating to the assigned Ministries and

Departments as they may deem necessary, and may be referred to them by the House;

To vet and report on all appointments where the Constitution or any law requires the
National Assembly to approve, except those under Standing Order 204 (Committee

on /fppninrmem.\');
(/a) To examine treaties, agreements and conventions;

To make reports and recommendations to the House as ofien as possible, including

recommendation of proposed legislation,
(Deleted)

To consider reports of Commissions and Independent Offices submitted to the House

pursuant to the provisions of Article 254 of the Constitution; and



j. To examine any questions raised by Members on a matter within its mandate.

2. In accordance with the Sccond Schedule of the Standing Orders, the Committee is mandated to
consider, Trade, including sccuritics exchange, consumer protection, pricing policies, commerce,
industrialization including special economic zones, enterprise promotion and development including
Micro, small &and: medium enterprise (MSMLEs), and small and medium cnterprise (SMLEs),

intellectual property, industrial standards, anti-counterfeit and cooperatives development.

3. In exccuting its mandate, the Committee oversees the Ministry of Investment, Trade and Industry

and the Ministry of Cooperatives and Micro, Medium and Small Enterprises (MSMEs).
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1.2 Committee Membership

4. The Departmental Committee on ‘Trade, Industry and Cooperatives was constituted by the House

on Thursday, 27" October, 2022, and comprises the following Members:

Chairperson
[on. James Mwangi Gakuya, MP
I:'mbakasi North Constituency
UDA Party

Vice-Chairperson
[Hon. Kitany Jebet Marianne, MP
Aldai Constituency
UDA Party

[Ton, Dr. Oundo Wilberforce Ojiambo, MP
FFunyula Constituency
ODM Party

Hon. Adagala Beatrice Kahai, MP
Vihiga Constituency
ANC Party

Hon. Githinji Robert Gichimu, MP
Gichugu Constituency
UDA Party

[fon. Kamene Joyce, MP
Machakos Constituency
WDM Party

Hon. Mwalyo Joshua Mbithi, MP
Masinga Constituency
Independent Member

Hon. Wanaina Antony Njoroge, MP
Kieni Constituency
UDA Party

Hon. Oluoch Anthony, MP
Mathare Constituency
ODM Party

Hon. Guyo Adhe Wario, MP
North Horr Constituency

KANU Party

[Ton. Korir Adams Kipsanai, MP
Keiyo North Constituency

UDA Party

Ion. Maina Mwago Amos, MP
Starche
JP Party

Hon. Sakimba Parashina Samwel, MP
Kajiado South Constituency

Hon. Waithaka John Machua
Kiambu Constituency
UDA Party
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1.3 Committee Secretariat

5. The Committee is facilitated by the following staff:

Ms. Rose Mudibo, OGW
Senior Clerk Assistant/IHead of Sceretariat

Mr. Ellam Osabwa Omuhinda
Clerk Assistant 111

Ms. Lverlyn Kerubo
Clerk Assistant 11T
Ms. Loice Olesia
Fiscal Analyst 111
Mr. Daniel Psirmoi
Media Relations Officer
Ms.Peris Kaburi
Serjeant At Arms

Ms. Doreen Karani
Senior Legal Counsel

Mr.Arkan Ali Mumin
Rescarch Officer 111

Ms. Pricillah Saidi
Research Officer 111
Mr. George Benjamin
Hansard Reporter 111

Mr. Cosmas Akhonya
Audio Recording Officer

12



PART TWO
2.0 INTRODUCTION

6. China Square is a retail company which commenced operations in Kenya on 29" January, 2023.
The Company deals in basic consumer goods/houschold items and hardware, furniture cte. imported
pany g

from China, Turkey, other parts of the world, as well as sale of locally manufactured brands.

7. The genesis of this inquiry is from complaints by local traders, who felt that China Square was
engaged in undercutting trading, and as such. creating unfair competition in the Kenyan market.
This posed a risk of forcign investments threatening local traders to close shop as a result of unfair
trade practices.

8. The Committee on Trade, Industry and Cooperatives invited China Square on 14" March, 2023,
together with the Ministry of Investments, Trade and Industry. to respond to issues regarding foreign

investments regulations in the country, and the plight of the local traders.

2.1 Terms of Reference
10. The Committee developed and was guided by the following terms of reference in conducting

the inquiry;

(a) To establish whether there was indeed unfair trade practice by foreign investors as alleged
by local traders:

(b) To propose urgent measures to be undertaken by the relevant stakeholders to address the
plight and concerns of local traders:

(¢) To determine whether there existed legal documentation on the proposed buy-out/transfer of
the lease held by China Square including the proposed implementation strategy; and

(d) To examine regulatory, legislative and policy framework governing foreign investment in

Kenya, and propose necessary amendments or enactment of laws to govern the same.

13



PART THREE

3.0 SUBMISSIONS

11. The Committee held meetings with various institutions and Government Departments including

the Ministry of Investments, Trade and Industry, the State Department for Investment Promotion,

China Square Limited, Anti-counterfeit Authority and local traders.

3.1 Submissions by the Ministry of Investments, Trade and Industry

The State Department for Investment Promotion submitted that;

12. It was not privy to any documentation on the proposed buy-out/transfer of the lease held by

China Square Limited, and that it was also not aware of any proposcd implementation strategy.

13. On the issue concerning the regulatory, legislative and policy framework governing investment

by non-Kenyans, Kenyan Citizens and implementation, the State Department submitted as follows;

d.

Policy framework for investments; The main law governing national investment policy in
Kenya is the Kenya Investment Policy 2019. It provides the framework for promotion and
facilitation and protection of both domestic and foreign investments in Kenya. There are
various scctoral policies developed, implemented and policed by respective Ministries,
Departments and Agencies in accordance with their sectoral mandates.  The respective
County Governments also have various policies in place to govern investment in their
respective counties. The existence of many institutions dealing with investment promotion
and facilitation continues to confuse investors. This challenge has been recognized in the
Kenya Investment Policy 2019 under Section 3.3 (1) necessitating the establishment of this

State Department to strengthen the coordination mechanism.

Regulatory and legislative framework for investments; the Investment Promotion Act (as
cnacted in 2004 and amended in subscquent years), establishes the National Investment
Council (NIC) and the Kenya Investment Authority (Kenlnvest), as organs of Government
charged with the responsibility of promoting and facilitating domestic and foreign
investments in Kenya. IHowever, there exists several picces of legislation that govern and or

14



16.

regulate investments at National and County Levels, but no overarching single picce of
legislation to govern or regulate all investments in Kenya. County Governments have also
cnacted their own legislation to govern and or regulate investments in their respective

countics.

The existence of several policies and picces of legislations by different regulators is the
practice worldwide in countries with similar governance and economic structures as Kenya.
[However, what creates the difference in respective countries, is how well they coordinate the

process of development and implementation of such policies and legislation.

The State Department recognized the need for Kenya to develop and adopt a coordination
framework for development and implementation of policies and legislation that promote,
facilitate and or regulate investments at both National and County Levels. In this regard, the
State Department has initiated the process of establishing a National Investment Promotion
Coordination Framework (NIPCF), drawing membership from various National Government
State Departments, the Council of Governors and respective County Governments. The State
Department indicated that it had written to the parties inviting participation and nomination

of representatives to a ‘Technical Committee to develop the coordination framework.

. Under the Investment Promotion Act. foreign investors are required to invest at least USD.

100,000, to acquire an Investment Certificate, which entitles them to 3 Class G and 3 Class
I> work permits, and 71 licenses as detailed in the second schedule to the Act. However, the

Gap in the law is that registration of foreign investors under the Act is not mandatory.

. The Kenya Investment Policy 2019, in regard to Sector Restrictions, provides that, to ensure

investment proposals arc consistent with Kenya’s national interest, the Government may
review major foreign and domestic investment proposals on a case-by-casc basis, through
the National Investment Council, which can make final reccommendations to the Government
on those proposals. The review system allows the Government to consider community

concerns around foreign ownership of certain assets affecting national interest.

19. The following policy measures apply with respect to sector restrictions;

15



20.

22,

a. Restricted/Negative List; Kenlnvest shall publish a list of restricted sectors on its
website and on any promotional materials which comprehensively layout Kenya’s
national investment policy. This list shall be generated by the NIC in its periodic
reviews of the investment climate. The list shall be approved by the Cabinet and or
Parliament.

b. Review; In every three years, the NIC will update and publish the list on sensitive
and restricted sectors.

¢. Exemptions; Parliament may grant exemptions from this policy upon
recommendation of the NIC for investors seeking to make significant investments in
priority sectors, or if the NIC deems such investment are necessary for national
interest.  Current investments that would otherwisc be restricted under this policy
shall be grandfathered as of the enactment of the policy, except in instances where

such investors wish to expand their investment after policy enactment.

I:conomic liberalization brought about by the Structural Adjustment Programmes (SAPs)
implemented in the 1990s, successive administrations in Kenya have reduced or eliminated
restrictions on investments in various cconomic sectors. Currently, Kenya's investment
environment is almost fully liberalized. Foreign investors can own unto 100% cquity, except
in certain sectors, such as Insurance, Telecommunications and Mining. With respect to
ownership of land, forcign investors are not allowed frechold interests, but can lease up to a

maximum of 99 years (rencwable).

. The State Department through Kenlnvest has developed a draft negative list of economic

sectors and activities to be reserved for local investors and is awaiting public participation,
before being submitted to the NIC and Cabinet for approval. Similarly, other protective

measures would be considered under the ongoing review of the Investment Promotion Act.

On the issue of the measures taken by the Ministry to address the plight and concerns of local

traders, the State Department submitted that;

16



d.

The State Department is currently reviewing regulations on foreign
investments, with a view to ensure that foreign investments are not only
lawful, but beneficial to the National Development Goals.

The State Department is coordinating development and implementation of
National and County Business Climate Reform Action Plan, to address the
issues raised in relation to Tax Administration and Enforcement of Quality
Inspections and Anti-Counterfeit Measures.

The State Department has been part of engagements with both local traders
and representatives of the Chinese Business Community, as well as the
Chinese Imbassy, to discuss and agree on modalities to ensure that the
interests of both local and foreign investors are protected, to balance both

domestic and foreign direct investment.

23. On the issue of any legislative or policy gaps identified, the State Department submitted as

follows:

a. Policy framework for investments; There is fragmentation and multiplicity of

investment policies at the National and County Levels in Kenya. Lack of coordination

in policy development, implementation and enforcement by respective Ministrics,

Departments and Agencies, as well as County Governments creates challenges and

loopholes that may be exploited by foreign investors to the detriment of local investors.

b. Regulatory and legislative framework for investments; There is lack of mandatory

registration of forcign dircet investments at Kenlnvest for monitoring, tracking and

providing aficrcare services for optimization of the investment with regard to Kenya's

developmental goals.

24. The State Department has initiated the review and revision of the Investment Promotion Act

2004; the Special Economic Zones Act 2015; and, the Export Processing Zones Act 1990.

The State Department is also developing the Business Laws (amendment) No. 3 of Act 2023,

to address legislative gaps in the business and investment climate.  The Draft

Bills/Amendment Bills will be subjected to public participation before they can be submitted

for legislative action.

17



3.2 Submissions by Anti-Counterfeit Authority

The Authority submitted that;

25.An intellectual property rights complaint was received by the Authority on 15" February, 2023,
from Smithmo Company Limited, the proprictor of Trademark number 84023 - Finder Tools, as per

Section 33(1) of the Anti-Counterfeit Act, No.13 of 2008.

26. The complaint alleged suspected Trademark infringement by China Square Limited, located
along Thika Road. In response, Enforcement Inspectors from Anti-Counterfeit Authority (ACA)
conducted an inspection at China Square Mall inside UNICITY., along Thika Road on I'cbruary 16",
2023. During the inspection, the inspectors identified and scized various branded tools, suspected
to be infringing trademark number 84023. Subscquently, they proceeded to conduct further

investigations into the authenticity of the scized goods.

27. During the course of the investigations, the Authority reccived communication from the
complainant, Smithmo Company Limited, indicating that the goods had been manufactured by
"YIWU FINDER IMPORT & EXPORT COMPANY" and were therefore genuine.  As a result,

they withdrew their complaint against China Square Limited.

28. The Anti-Counterfeit Authority (ACA) confirmed through documentation provided by China
Square Limited, that the said manufacturer in China is the legitimate international brand owner of
the "Finder" trademark (WIPO trademark certificate number 1424132). Additionally, the

manufacturer appointed China Square Limited as an authorized dealer of the goods.
29. Upon verification of the documents and the formal withdrawal of the complaint by the [PRC

complainant, the Authority released the scized goods held in situ via ACA release form 14 Serial

Number 1430, dated 6™ March, 2023.

18



3.3 Submissions by China Square

China square I.td. Company, through its directors appeared before the Committee and submitted as

follows:

30. That they did not receive any formal offer regarding a buy out or transfers, and are therefore not
aware of any proposed implementation strategy. They responded that, they have a valid lease
agreement with the property owner, and they are operating their business in accordance with all

applicable laws and regulations.

31. That as a forcign owned business, the Company responded that they had satisfied the
requirements of Section 4 of the Investment Promotion Act No. 6 of 2004, that requires foreign

businesses to inter alia help in;

a. Creation of employment for Kenyans;

b. Acquisition of new skills or technology for Kenyans:

¢. Contribution to tax revenues or other Government revenucs;

d. ‘Transfer of technology to Kenya;

¢. An increase in foreign exchange, cither through exports or import substitution;

Utilization of domestic raw materials, supplies and services:

g. Adoption of valuc addition in the processing of local, natural and agricultural
resources; and

h. Utilization, promotion, development and implementation of information and

communication technology.

32. China Square 1.td. submitted that they obtained all necessary permits and certificates required
to operate their business in Kenya, and believe that foreign investment can be a positive foree for

cconomic growth and job creation in Kenya.

33. On the issue concerning the regulatory, legislative and policy framework in place to protect the
interests of local investors, China Square submitted that they believe that fair competition and a level
playing ficld for all businesses regardless of their country of origin, is the best way to protect the
interests of all investors. They stated that they have no intention of hurting local businesses, and
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believe that their business model can complement and enhance the offerings of other retailers in

Kenya.

34. The Company also stated that, the existing legal framework provides for ways in which a forcign
business can be registered and operated in Kenya. Those provisions in themselves speak to the fact
that forcign businesses arc welcomed, and that their presence does not in any way threaten the

interests of other traders.

35. On the issue of any legislative and policy gaps identified in the aforementioned arcas, as well as
proposed intervention measures, they stated that; they believe that the current regulatory framework

in Kenya is generally sufficient to govern any foreign investment.

36. In response to the allegations of dealing in counterfeit goods, China Square submitted that; the
allegation was brought about by Smithmo Company Limited, logging a complaint with the Anti-
Counterfeit Authority. The Authority then confiscated the goods, did a thorough inspection and
confirmed that the said allegations were false and had no basis. The goods were subsequently

returned to their stores.

37. The company confirmed that they deal with authentic and genuine goods, and that in fact, their

goods pass through all the required tests before reaching their stores.

38. Concerning the business model, China Square responded that they focus on offering a wide range
of quality products at affordable prices to Kenyan consumers. Their products are sourced from
various suppliers, including local manufacturers, and believe that their presence in the market can
help stimulate competition and innovation. They also believe that their investment in Kenya has

created jobs and generated tax revenue for the Country.
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39. The company stated that their activities are in line with the 2019 Kenya Investment Policy’s
(KIP) core principles of openness, transparency, inclusivity, sustainable development, cconomic

diversification, domestic empowerment, integration, and investor centeredness.

40. On the issuc of concerns about their business harming local traders, the Company submitted that
whereas some traders may feel threatened by their presence, they believe that they can coexist with
other businesses and offer consumers additional choices and value. They said that they do not intend

to drive anyone out of business, and believe that healthy competition benefits all stakcholders.

41. The Company further indicated that although some traders may feel that they are underpricing
commoditics, the company’s pricing accords a reasonable profit margin, even after paying all the
requisite taxes. They said that they are firm believes in making life affordable to Kenyan citizens,

and that calls for reasonableness in making decisions as to pricing.

42. On the issue about the safcty and well-being of their employees and customers, China Square
[.td. submitted that they have invested in sceurity measures, including hiring additional security
personnel and installing CCTV cameras in their stores. They have also implemented health and
safety protocols to ensure the well-being of their employees and customers, including providing

personal protective equipment and adhering to all applicable COVID-19 guidelines.

43. On the issuc concerning their contribution and giving back to socicty, they submitted that, their
company has 154 direct employcees, 150 of these are Kenyan, many of them in senior position, and
only 4 are Chinese. Since they source the bulk of their products locally, there are also several local
companics and individuals benefiting from their business. They also attached a list of 41 local

suppliers to communicate the extent of their commitment to work with the local community.

44. The company also stated that they are dedicated to improving the lives of ordinary Kenyans in
their focus on basic every day-use commodity.
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45. In addition, the company stated that they believe in being responsible corporate citizens, and
have alrecady engaged in some charitable activitics including donating products to local
organizations. They further plan to continue seeking out ways to support the community and give
back to socicty, which includes ongoing philanthropic initiatives and partnering with local

organizations to make a positive impact.

46. China Squarc also submitted that Article 40 (1) of the Constitution of Kenya, 2010, provides that
subject to Article 65, every person has the right, cither individually or in association with others, to
acquire and own property of any description, and in any part of Kenya. Hence, they are a legal entity

that is supposed to be protected in equal strength with local businesses.

47. In light of the foregoing, it was the Company’s prayer that their business having been legally
registered in compliance with every legal requirement be considered valid, and hence ripe for the

full protection of the Law.

3.4 Submission by the Association of Small-Scale Traders

The local traders appeared before the Committee, and were represented by their Chairperson who

submitted as follows;

48. China Squarc Mall has been engaging in trading and commercial activities that threaten the
survival of the businesses of the Association’s Members, and that the proliferation of Chinesc
hawkers, shopkeepers, retail traders, small and medium sized wholesalers and distributors has
adversely affected the Members. The Association notes that China Square has been buying directly
from the manufactures from China, hence selling goods at a very cheap price. The local traders
however are not allowed by the Chinese manufacturers to buy goods directly from them. This has
resulted to unfair practices, since the local traders are not able to sell the goods at the same prices
with China Square mall. The Association is apprchensive that unless this displacement of Kenyan
traders and small-sized entreprencurs is addressed immediately, there is a high likelihood that social,

political and economic tensions will erupt.

22



49. The Association is concerned that various organs and officials of the Kenyan State have been
promoting, aiding and abetting the influx of Chinese nationals into Kenya, and that the establishment
of economic activities threatens the survival of its members’ businesses, and the livelihoods of over

two million Kenyans and over six million dependents.

50. Given that the People’s Republic of China (PRC) is the world’s second largest economy, there
can be no justification why it is encouraging and facilitating the take-over by its nationals of cvery
cconomic activity from the Members of the Association, and other indigenous traders, entreprencurs
and owners of capital and attendant displacement from gainful economic activity. The Chairperson
averred that the China-Kenya international trade, which in 2022 was valued at USD 3.71 Billion
(491.14 Billion Shillings) of goods imported by Kenya from China and USD 233 Million (31.22
Billion Shillings) of Kenyan exports to China, should result into some tangible benefits for

indigenous Kenyan traders’ members of the Association.

51. Due to the substantial efforts and contribution of the Association’s Members and other Kenyan
traders, the volume and value of trade between China and Kenya has increased exponentially over
the last two decades. Specifically, between the year 2000 and 2020, the trade between China and
Kenya increased from 106 million Dollars in 2000, to 3.5 billion Dollars in 2020. This increased
trade was mutually beneficial as the Chinese manufacturers and traders dominated the source of

¢0ods in China, whilst Kenyan importers and traders dominated the retail end in the Kenyan Market.

52.  Intotality, Kenya exports to China far less than it imports from China. As a case in point in
2022 Kenya's exports to China were valued at USD 233 (31.22 billion Shillings), whilst imported
goods valued at USD 3.71 Billion (491.14 billion Shillings). Therefore, there is a trade deficit of

485.08 billion Shillings in favor of China.

53. The Association contends that in view of the enormous trade deficit between Kenya and China,
the only way that Kenyans can gain from international trade with China is by ensuring that as many
of its citizens as possible get involved and benefit from importation of goods from China. The
Association further contends that on account of various rcasons, Kenyan traders, including its

members have been on the losing end in this regard, over the last years,
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il.

ii.

v.

54.

The Chairman of the Association informed the Committee on the causes/reasons for the

challenges facing members of the Association; he pointed out the following causes/reasons:

a) Failure by the Kenyan Government and its organs to protect local businessmen and

traders through enforcement of the relevant provisions of the Constitution;

By virtue of Article 4 of the Constitution, Kenya is a sovercign Republic, founded on the national
values and principles of governance referred to in Article 10. These values and principles include
social governance and sustainable development.  The Association contends that as a sovereign
Republic, the Kenyan Government is required to protect economic interests of its citizens,
particularly when such interests are in conflict with those of foreign nationals. Furthermore, the
Association is convinced that social justice and sustainable development in Kenya can only be
illusory unless the Kenyan Govenment and its organs urgently stem the rapid cconomic
displacement and take-over of cconomic opportunitics by the Chinese in scctors hitherto

dominated by Kenyan citizens.

The provisions of Articles 12(1) and 18 of the Constitution impose an obligation on Parliament
10 ensure, inter-alia, that all legislations, regulations and policies in the economic sector provide
for and sceure the interests of Kenyan citizens.  Unfortunately, Parliament has not lived up to
this sacred obligation of respecting, promoting and protecting the rights, privileges and benefits

of Kenyan citizenship for the people of Kenya.

Despite the fact that Article 21 of the Constitution imposes a duty on the State and all its organs
to take legislative, policy and other measures to achieve, protect, promote and secure the
realization of the social and ecconomic rights enshrined in Article 43, the Association avers that

this duty has not been honored by the Kenyan Government and its organs and agencics.

The Immigration Department has cither been corrupted or compromised to allow a steady influx
of Chinese nationals who are engaging in low-end cconomic activities like hawking, retail trade,

wholesale trade and distribution of goods manufactured in China and other Asian countrics in
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sectors that fall within the scope of micro and small-scale trading, which should be reserved for

Kenyan citizens.

Section 4(1)(d) of the Investment Promotion Act provides, inter-alia, that an applicant shall be
entitled to an investment certificate if the investment and the activity related to the investment
are lawful and beneficial to Kenya. By virtue of Section 4(2) in determining whether an
inyestment and the activity related to the investment are beneficial to Kenya, the Authority shall

consider the extent to which the investment or activity will contribute to the following mandatory

conditions;
i Creation of employment for Kenyans.
il; Acquisition of new skills or technology for Kenyans.
iii. Contribution to tax revenue or the other Government revenucs.

55.  Notwithstanding the above criteria, the Investment Promotion Authority has been unlawfully
issuing investment certificates to Chinese traders and cconomic migrants to engage in cconomic
activities that not only undermine sustainable development in Kenya and prejudices its citizens, but

is also in contravention of conditions set out in Section 4 of the Investment Promotion Act.

56. The Chairman stated that, the association believes that China Square Mall has not been lawfully
issued with an investment certificate by the Authority, inter-alia, on the following grounds:

a. China Square Mall exists to enable Chinese Companies to produce products and sell
directly in Kenya to escape the economic necessity of having to set up factories in
Kenya.

b. The investment and related activities carried out by China Square Mall are not
beneficial to Kenya, because they enable dominance of Chinese traders at the expense
of Kenyan traders, and they do not satisfy the mandatory conditions sct out in Section
4(2)(a), (b) and (¢), let alone the other conditions.

¢. The Chinese traders’ activitics are in contravention of Scction 4(1)(c) of the
Investment Promotion Act, in that the businesses are not worth at least one hundred

thousand United States of America dollars, or the equivalent in any currency.
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57.  The Chairman pointed out the failure by the Ministry of Investment, Trade and Industry to
implement the National Trade Policy published in May, 2017, and the Sessional Paper No. 5 0f 2020
on Kenya Micro and Small Enterprises Policy for Promoting Micro and Small enterprises for Wealth
and Employment Creation published in September, 2020.  He indicated that there are three major

ways in which the Ministry of Investment, Trade and Industry has failed in its implementation role;

a. The Vision, Mission and Objectives of the National Trade Policy is 1o facilitate
Kenya's transformation into a competitive export led economy, enhance regional
integration and widen participation in both domestic and international trade. The
Trade Policy mission will be achieved through the following broad objectives. -

L The pursuit of more open, competitive and export-oriented policies that are

compatible with the Country’s National development objectives;

il. The creation of an enabling environment for trade and investment to thrive; and
iii. — The promotion of Counties as centres of trade and investment.
58.  The Chairperson informed the Committee that undoubtedly, one of the objectives of the

National Trade Policy is to promote domestic trade and investment guided inter-alia, by the principle
of “mitigating any adversc effects of practices by the country” trading partners by invoking and
implementing trade defense measures as and when appropriate...” Unfortunately, the Ministry has
cither ignored or failed to support Kenyan traders in ensuring that Kenyan citizens reap maximum
benefits from domestic market and promote the socio-cconomic benefit of traders and their families,
particularly in relation to the trade between China and Kenya and the impact of Chinese nationals in

Kenya's domestic trade and market.

59. The Chairman stated that the Ministry is yet to implement this Sessional Paper, at least in terms

of protecting the interests of Kenyan traders facing unfair competition by foreigners.

60.  The Chairperson informed the Committee that the Association believes that it is completely
untenable for the Kenyan Government through agencies of National Government or County
Governments, to licence foreign investors to open up businesses that fall within the scope of the

MSEs sector. To be sure the Sessional Paper defines micro and small enterprises as follows;
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a. Micro enterprise means a business activity whose annual turnover is below Kshs |

Million and meets any of the following criteria;
1) Employs less than 10 people; or

i) Ias total assets as shall be determined from time to time by the Cabinet

Secretary (Responsible for matiers relating to MSEs)

b. Small enterprise means a business activity whose annual turnover ranges between
Kshs | million and Kshs 3 million and meets any of the following criteria;

i. Employs between 10 50 people;

ii. Has total assets as shall be determined from time to time by the Cabinet Secretary

(Responsible for matters relating to MSEs)

61.  Ie further pointed out that the Association is aware that majority of Chinese businesses

wreaking havoc to the business of Kenyan citizens fall within the scope of the MSEs sector.

62. ‘The Chairman submitted that County Governments, particularly Nairobi City County
Government, has been facilitating the unlawful businesses of Chinese nationals, by giving them
single businesses permits and other licences to engage in retail and wholesale trade, and other small
businesses that the Constitution, legislative laws and regulations, plus the policies mentioned above

envisage should be done exclusively by Kenyan citizens.

63. ‘The Chairman requested the Committee on behalf of the Association to ensure the following
laws, policies and measures are enforced, amended, improved or taken in order to resolve the
highlighted challenges:

a. 'The Kenya Citizenship and Immigration Act.

b. The Citizens and Foreign Nationals Management Services Act (No. 31 of 2011).

o

The County Governments Act, 2011.
d. The Investment Promotion Act, (No.6 of 2004).

¢. The Foreign Investments Protection Act, Cap 518.
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f. The Competition Act (No. 12 of 2010).
g. The Micro and Small Enterprises Act (No. 55 of 2012).

64. The Chairperson further added that given the fact that the Kenyan Government is required to
take legislative, policy and other measures to achieve the progressive realization of economic and
social rights guaranteed under Article 43 of the Constitution, the Cabinet Secretary responsible for
Investments, Trade and Industry should ensure that local businesses and traders arc protected by

enforcing the policies mentioned above.

65. The Chairman submitted that the Kenya Chinese Chambers of Commerce (KCCC), should be
ordered by Parliament to stop facilitating the influx of Chinese entreprencurs into Kenya to engage
in small business in activities like hawking, shop-keeping, running of small restaurants, wholesale
and distribution scctors that fall within the scope of micro and small businesses, that should be

reserved for Kenyan citizens.

66. The Chairman told the Committee that in order to prevent further entrenchment or establishment
of Chinese Businesses in economic fields that should be reserved for citizens of Kenya, the County
Government of Nairobi City, should be restrained from issuing single business permits and other
licenses to Chinese nationals. The reservation of specified economic fields as exclusive to citizens
of Kenya is the only practical way to ensure that Kenya citizenship accrues some benefits and
privileges available to traders who are Kenyan citizens and to ensure that practical steps are made to

realize the social and economic rights enshrined in Article 43 of the Constitution.

67. The Chairman insisted that that the Investment Promotion Authority should strictly enforce the
Investment Promotion Act, to ensure that investment certificates are issued to the right investors
whose investments are beneficial to Kenya, and not detrimental to the business and trade interests

of Kenyan citizens.

68. The Chairman of the Association requested Parliament to amend the Investment Promotion
Act, to provide among other things, that in order for a forcign investor to be issued with an

investment certificate 1t must;
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a)

b)

d)

Invest a minimum of capital in foreign currency equivalent to Kshs 500,000,000.

Create employment for a minimum of 100 Kenyan citizens.

Contribute at least fifty million shillings annually to tax revenue or other Government

revenuces.

Refrain from engaging in trading and business activities in sectors reserved for Kenyan
citizens, particularly in retail, wholesale and distribution sectors, plus hospitality industry
in establishments that employ less than 100 people, and contain less than 100

acommodation rooms.

69. The Chairman of the Association stated that, Parliament should ensure that pursuant to Articles

12,21 and 43 of the Constitution, all laws dealing with economic and social rights, business concerns

and property ownership are amended to protect, promote and secure the interests of Kenyan citizens.
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PART FOUR

4.1 Issues for Determination ]

Based on the terms of reference, the Committee determines as follows; whether there were indeed

unfair trade practices by foreign investors as alleged by local traders;

70. The Association of the local trader submitted that China Square Mall has been engaging in
trading and commercial activities that threaten the survival of the businesses of the Association’s
members, and that the proliferation of Chinese hawkers, shopkeepers, retail traders and small and
medium sized wholesalers and distributors has adversely affected its Members. The Association is
apprehensive that unless this displacement of Kenyan traders and small-sized entrepreneurs is
addressed immediately, there is a high likelihood that social, political and economic tensions will

erupt

71. That, China square buys its products directly from the manufacturers, hence their products are
cheaper compared to the local traders who are not allowed by Chinese manufacturers to buy directly

from them. As a result, the local traders face unfair competition from China Square Ltd.

72.  China Square Ltd. submitted that, it focusses on offering a wide range of quality products at
affordable prices to Kenyan consumers. They source their products from various suppliers,
including local manufacturers, and believe that their presence in the market can help stimulate

competition and innovation.

73. China Square added that, whereas some traders may feel threatened by their presence, they
believe that they can coexist with other businesses and offer consumers additional choices and value.
They said that they do not intend to drive anyone out of business and believe that healthy competition

benefits all stakeholders.

75. The Company further indicated that although some traders may feel that they are underpricing
commodities, the company’s pricing accords a reasonable profit margin even after paying all the
requisite taxes. It was noted that they are firm believers in making life affordable to citizens and

that calls for reasonableness in making decisions as to pricing.
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PART FIVE

COMMITTEE OBSERVATIONS AND RECOMMENDATIONS

5.1 Committee Observations

1. The Committee observed that, the Ministry of Investments, Trade and Industries is currently
reviewing regulations on foreign investments, with a view to ensuring that foreign investments are

not only lawful, but beneficial to the National Development Goals.

2. Despite the Committee being informed by the Ministry of Investments, Trade and Industries that
there have been engagements with both local traders and representatives of the Chinese Business
Community, as well as, the Chinese Embassy to discuss and agree on modalities to ensure that the
interests of both local and foreign investors are protected to balance both domestic and foreign direct
investment, the Committee observed that there was no evidence submitted by the Ministry to

demonstration the same.

3. Based on the submission from China Square Ltd. and the Ministry of Investments, Trade and
Industries, the Committee observed that there was no proposed buy-out/transfer of the lease held by

China Square Ltd., including the proposed implementation strategy.

4. The Committee noted that due to fragmentation and multiplicity of investment policies at National
and County Levels in Kenya, there is lack of coordination in policy development, implementation
and enforcement by respective Ministries, Departments and Agencies, as well as, County
Governments, which creates challenges and loopholes that may be exploited by foreign investors to

the detriment of local investors

5. The Committee notes that although the Kenya Investment Policy 2019 provides for the framework
for promotion, facilitation and protection of both domestic and foreign investments in Kenya. The
existence of County Investment Policy 2018 and Kenya Investment policy 2019, may confuse

investors, if there is no coordination framework for development and implementation of the policies.
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6. The Committee noted that under the Investment Promotion Act, foreign investors are required to
invest at least USD. 100,000 to acquire an Investment Certificate, which entitles them to 3 Class G

and 3 Class D work permits and licenses, as detailed in the second schedule of the Act.

7. The Committee observed that there is a gap in law for registration of foreign investors under the
Act, which is not mandatory. Since Section 3(1) provides that a foreign investor who intends to

invest in Kenya may apply to the authority for an investment certificate.

5.2 Committee Recommendations

Based on the Committee findings and general observations, the Committee makes the following

recommendations;

1. That the Cabinet Secretary in charge of the Ministry of Investment Trade and Industry in
consultation with Council of Governors within sixty (60) days of the adoption of this report to
develop a policy framework for development and implementation of investment policies that mirror

the two levels of Government.

2. That Parliament in exercise of its legislative authority, to review the provisions of Section 3(1) of
the Investment Promotion Act, to provide a for mandatory requirement for a foreign investor (o
apply for an investment certificate to ensure compliance with the requirements, set out under Section

4(2) of the aforementioned Act.
3. That the National Investment Council to prepare an annual report on investment proposals filed
by foreign investors and submit to the Cabinet Secretary in charge of Investment, Trade and Industry

and publish in the Kenya Gazette.

4. That the Cabinet Secretary responsible for Investment, Trade and Industry, in consultation with

the relevant investment stakeholders to review various investment policies and regulations, with the
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aim of coming up with amramicable regulations and policies that are friendly to both foreign and

local traders.

SIENBIUYE. o vuevsvnvestus

HON. JAMES MWANGI GAKUYA, M.P.

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON TRADE, INDUSTRY & COOPERATIVES

33



REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT - THIRD SESSION - 2024
DIRECTORATE OF DEPARTMENTAL COMMITTEES
DEPARTMENTAL COMMITTEE ON TRADE, INDUSTRY AND COOPERATIVES

ADOPTION SCHEDULE

Report on the Consideration and Adoption of Report on Inquiry into Alleged
Unfair Trade Practices by Foreign Investors in Kenya

No. MEMBER SIGNATURE
P
Hon. Gakuya James Mwangi, MP — Chairperson
. Hon. Kitany Marianne Jebet, MP — Vice ' \
Chairperson ‘ @ U\
3. Hon.Dr. Oundo Wilberforce Ojiambo, MP
4. | Hon.Adagala Beatrice Kahai, MP M\\v\
Hon. Githinji Robert Gichimu, MP (/‘%/ 0
/ (2
Hon. Kamene Joyce, MP OW
Hon.Mwalyo Joshua Mbithi Mutua, MP §9¥\
8. | Hon.Oluoch Anthony Tom, MP D - W
9. | Hon.Guyo Adhe Wario, MP 4
10. | Hon. Korir Adams Kipsanai, MP
11. | Hon.Maina Mwago Amos, MP \
12. | Hon.Sakimba Parashina Samuel, MP r-ﬁﬁ%{‘ NS
13. | Hon. Wainaina Antony Njoroge, MP %
14. | Hon. Waithaka John Machua, MP

Attendance Schedule: DC- Communication, Information & Innovation



MINUTES OF THE 9™ SITTING OF THE DEPARTMENTAL COMMITTEE ON
TRADE, INDUSTRY, AND COOPERATIVES, HELD AT THE BUNGE TOWERS 5™
FLOOR ROOM 24. ON THURSDAY, 29" FEBRUARY 2024, AT 1.30 PM

PRESENT

1. Hon. Gakuya James Mwangi M.P. - Chairperson
2. Hon. Adagala Beatrice Kahai, M.P

3. Hon. Dr. Oundo Wilberforce Ojiambo M.P
4. Hon. Kamene Joyce, M.P

5. Hon. Githinji Robert Gichimu, M.P

6. Hon. Mwalyo Joshua Mbithi Mutua, M.P
7. Hon. Oluoch Anthony Tom, M.P

8. Hon. Waithaka John Machua. M.P

9. Hon. Sakimba Parashina Samuel, M.P

10. Hon. Wainaina Antony Njoroge, M.P.

APOLOGIES.

1. Hon. Kitany Marianne Jebet, MP - Vice-Chairperson
2. Hon. Korir Adams Kipsanai, M.P

3. Hon. Guyo Adhe Wario, M.P

4. Hon. Maina Mwago Amos, M.P.

SECRETARIAT

1. Ms. Rose Mudibo, OGW - Senior Clerk Assistant
2. Ms. Everlyn Orina - Clerk Assistant 111

3. Mr. Ellam Omuhinda - Clerk Assistant I11

4. Mr. Peter Barasa - Legal Counsel

5. Priscilla Saidi - Research Officer 11

6. Mr. Arkan Ali Mumin - Research Officer 11

7. Mr. Cosmas Akhonya - Audio Officer 111
AGENDA

1. Preliminaries

Confirmation of Minutes

Consideration and adoption of the Report on alleged unfair trade practices by Foreign
Investors

Any Other Business

5. Adjournment

1o

+

1|;‘k.A.



MIN. NO. NA/TRADE/2024/042: PRELIMINARIES

The meeting was called to order at 1:40 p.m., followed by a word of prayer and a round of
introductions of the Members present. After that, the agenda was adopted having been proposed
by Hon. Mwalyo Joshua Mbithi Mutua, M.P and seconded by Hon. Korir Adams Kipsanai, M.P

MIN. NO. NA/TRADE/2024/042: CONFIRMATION OF MINUTES
The agenda was postponed to another Sitting of the Committee.

MIN. NO. NA/TRADE/2024/043: CONSIDERATION AND ADOPTION OF
THE REPORT ON UNFAIR TRADE
PRACTICES BY FOREIGN INVESTORS IN
KENYA

The Committee was taken through the report and made the following observations and

recommendations;

Committee Observations

On the urgent measures to be taken by the Ministry to address the plight and concerns of

local traders;

1. The Committee observed that. the Ministry of Investments, Trade and Industries is currently
reviewing regulations on foreign investments, with a view to ensuring that foreign investments
are not only lawful, but beneficial to the National Development Goals.

2. Despite the Committee being informed by the Ministry of Investments, Trade and Industries
that there have been engagements with both local traders and representatives of the Chinese
Business Community, as well as, the Chinese Embassy to discuss and agree on modalities to
ensure that the interests of both local and foreign investors are protected to balance both domestic
and foreign direct investment, the Committee observed that there was no evidence submitted by
the Ministry to demonstration the same.

3. Based on the submission from China Square Ltd. and the Ministry of Investments, Trade and
Industries, the Committee observed that there was no proposed buy-out/transfer of the lease held
by China Square Ltd., including the proposed implementation strategy.

4. The Committee noted that due to fragmentation and multiplicity of investment policies at
National and County Levels in Kenya, there is lack of coordination in policy development,
implementation and enforcement by respective Ministries, Departments and Agencies, as well as,
County Governments, which creates challenges and loopholes that may be exploited by foreign

investors to the detriment of local investors

5 The Committee notes that although the Kenya Investment Policy 2019 provides for the
framework for promotion, facilitation and protection of both domestic and foreign investments in
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Kenya. The existence of County Investment Policy 2018 and Kenya Investment policy 2019,
may confuse investors, if there is no coordination framework for development and

implementation of the policies.

6. The Committee noted that under the Investment Promotion Act, foreign investors are required
to invest at least USD. 100,000 to acquire an Investment Certificate, which entitles them to 3
Class G and 3 Class D work permits and licenses, as detailed in the second schedule of the Act.

7.The Committee observed that there is a gap in law for registration of foreign investors under
the Act, which is not mandatory. Since Section 3(1) provides that a foreign investor who intends
to invest in Kenya may apply to the authority for an investment certificate.

Committee Recommendations

Based on the Committee findings and general observations, the Committee makes the following

recommendations;

1. That the Cabinet Secretary in charge of the Ministry of Investment Trade and Industry in
consultation with Council of Governors within sixty (60) days of the adoption of this report to
develop a policy framework for development and implementation of investment policies that
mirror the two levels of Government.

2. That Parliament in exercise of its legislative authority, to review the provisions of Section 3(1)
of the Investment Promotion Act. to provide a for mandatory requirement for a foreign investor
to apply for an investment certificate to ensure compliance with the requirements, set oul under

Section 4(2) of the aforementioned Act.

3. That the National Investment Council to prepare an annual report on investment proposals filed
by foreign investors and submit to the Cabinet Secretary in charge of Investment, Trade and
Industry and publish in the Kenya Gazette.

4. That the Cabinet Secretary responsible for Investment, Trade and Industry, in consultation with
the relevant investment stakeholders to review various investment policies and regulations, with
the aim of coming up with an amicable regulations and policies that are friendly to both foreign

and local traders.

MIN. NO. NA/ TRADE /2024/044: ADOPTION OF THE REPORT
The Committee adopted the Report, having been proposed by Hon. Kamene Joyce, M.P., and
seconded by Hon. Dr. Oundo Wilberforce Ojiambo M.P

MIN. NO. NA/ TRADE /2024/045: ANY OTHER BUSINESS
3 I Pa ge




During the meeting, the Committee conducted a review and subsequently approved the proposed
schedule of activities for the third quarter. Moreover, the members were apprised of an upcoming
women's conference that is scheduled to take place in the United States in March. In this regard,
it was noted that Hon. Kitany Marianne Jebet, MP, and Hon. Adagala Beatrice Kahai, M.P have
been designated as the Committee's representatives for the aforementioned conference.

MIN. NO. NA/ TRADE /2024/045: ADJOURNMENT AND DATE OF THE
NEXT MEETING

The meeting was adjourned at 2:35 p.m. The next meeting is to be called on notice.

Sign..[...}..
3 HON. GAKUYA JAMES MWANGI, MP
CHAIRPERSON
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Acronyms & Abbreviations

ACPCA 5 African Caribbean Pacific Cotonou Agreement
+BPO - Business Process Outsourcing
CIU - County Investment Unit
COMESA - Common Market for Eastern and Southern Africa
C8R F Corporate Social Responsibility
DDI r Domestic Direct Investment
EAC t East African Community
FDI F Foreign Direct Investment
GOK ¢ Government of Kenya
IGAD + Inter-governmental Authority on Development
ILO t International Labor Organization
ITES 1 IT Enabled Services
M Kenya Association of Manufacturers
nenlnvest 1 Kenya Investment Authority, national Investment Promotion Agency (IPA)
KEPSA 1 Kenya Private Sector Alliance
KIP 1 Kenya Investment Policy
KRA 4 Kenya Revenue Authority
“MNC . Multi-national Corporation
MolITC 1 Ministry of Industry, Trade and Cooperatives
* MSME - Micro Small and Medium Enterprise
MTP - Medium Term Plan
NEMA - National Environmental Management Authority
NES | National Export Strategy
NIC - National Investment Council
IPA - Investment Promotion Agency
OQP - Office of the President

. Regional Trade Agreements

SDGs - Sustainable Development Goals

SEZ -| Special Economic Zones

SME - Small and Medium Enterprise

TRIMs - Trade-Related Investment Measures

UNCTAD 3 United Nations Conference on Trade and Development
VAT - Value Added Tax

WTO - World Trade Organization
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Foreword

BY HON. PETER G. MUNYA, MGH
CABINET SECRETARY FOR MINISTRY OF INDUSTRY, TRADE AND
COOPERATIVES

olicy certainty and stability are key determinants of investment flows

and also the ability of a country to attract the targeted investors.

Currently, Kenya does not have a single, comprehensive and
harmonized policy to guide attraction, facilitation, retention, monitoring and
evaluation of investments.

This Kenya Investment Policy seeks to anchor the role of private investment
in economic development and define the respective roles of various
national and county government agencies, and that of investors themselves
and the private sector in general. It will also serve to codify the roles and
responsibilities in investor management to ensure a streamlined and clear
investment regime in a devolved context.

We have been motivated to produce the policy in response to challenges
articulated by investors, and the need to strengthen the country’s
competitiveness and business climate. To achieve Kenya's Vision 2030 and
Big 4 development objectives, it is important to have a clear, harmonized
and a properly coordinated approach towards promotion and facilitation of
investment. Such an approach should clarify the kind of development and
industrialization culture that Kenya wishes to pursue, the role of government
agencies (at the national and devolved levels) and their coordination and
requisite capacity enhancement for effectiveness. It should also spell out the
nature and structure of incentives, the role of strategic perspectives of the
targeted investors and those already in Kenya in defining the investment
promotion and facilitation approach, provision of the required infrastructure
such as readily available production sites, and provision of a competitive
and conducive business environment where basic regulations are effectively
enforced. The ultimate objective is to position Kenya as a premier investment
destination, a global leader in investment attraction and retention, by
mobilizing private investment to support economic growth and sustainable
development.

Drafting of the policy involved an intensive consultative process of both
public and private sector stakeholders at both the national and county
government levels. It also involved views of international development
agencies and representatives of foreign chambers of commerce and industry.

I wish to thank and express my deepest appreciation to the Kenya Investment
Authority as well as the Kenya Investment Policy Task Force, who worked
tirelessly to produce the final report. I also express gratitude to our partners,
the World Bank, the United Nations Conference on Trade and Development,
the Common Market for Eastern and Southern Africa, and the International
Institute for Sustainable Development for offering expert advice and
facilitating the process.

(’,.?@i:—, o

Hon. Peter G. Munya, MGH
Cabinet Secretary, Ministry of Industry, Trade and Cooperatives
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BY BETTY MAINA,

PRINCIPAL SECRETARY, STATE DEPARTMENT FOR
INDUSTRIALIZATION, MINISTRY OF INDUSTRY, TRADE AND
COOPERATIVES

ncreasing the level of investment, strengthening investor confidence and

positioning the private sector as the engine of economic growth have

been a long-term strategy of the Kenya Government as exemplified in
various policy documents and development plans.

Kenya has prioritized education, infrastructure development and creation of
a conducive investment climate to spur growth and job creation in all sectors
of the economy. Heavy investments have been made in flagship projects
and opportunities that include expansion of the Port of Mombasa, airports,
transport corridors, rail links and Special Economic Zones to make Kenya
a global economic and business hub. In the recent past, the Government
has also adopted various legislation to make the economy more business
friendly. These include the Companies Act, the Insolvency Act and the Special
Economic Zones Act, the Business Registration Service, the Companies and
Insolvency Legislation (Consequential Amendments) Act 2015 and Finance
Act amendments 2015.

In order to realize the country’s development aspirations in an environment
of over 224 national and sub-national investment promotion agencies from
162 countries competing for investments from the same locations, there is
need for all stakeholders who interface with investors in their day-to-day
operations to restructure their approach to focus on effective facilitation of
investments and provide adequate support to investment promotion and
aftercare at all the levels of government. The Kenya Investment Policy seeks
to harmonise investment operations and place the strategic perspectives and
needs of investors at the centre of attention. This will necessitate review
of all legislation pertaining to investment; streamlining the institutional
framework, legislation, and procedures to enhance effectiveness and
transparency; and improvement of the country’s investment climate.

Adoption of the policy will result in the establishment and expansion of
enterprises capable of providing increased employment opportunities and
contributing substantially and sustainably to the widening of the economic
base of the country.

ol

Betty C. Maina, CBS

Principal Secretary, State Department for Industrialization Ministry of
Industry, Trade and Cooperatives

SR i  REPUBLIC OF KENYA | 9



KENYA INVESTMENT POLICY - Faster Investment Growth for Sustainable Development

Executive Summary

To achieve the twin targets of Kenya’s Vision 2030 — 10% growth per annum and middle-income industrializing
country status — and the immediate ones of the Big 4 Agenda, the Government of Kenya recognizes the critical
role played by private investment. It has thus put measures in place to attract and retain foreign investment
while encouraging the expansion of domestic investment, with the aim of increasing private investment to 24%
of GDP by 2030.

Kenya has lacked a single and clearly defined policy solely focusing on investment generation and retention.
However, the Government of Kenya has formulated various strategies and policies that focus on investment
growth and support, stipulated in various policy documents such as National Development Plans, Sessional
Papers and Master Plans, including the new Constitution 2010. These programs and initiatives have had
suboptimal impact. They also led to the adoption of various fiscal and non-fiscal incentives, changes in
investment-related regulations and the creation of several government agencies tasked with responsibility for
investment promotion and facilitation, some with overlapping mandates leading to duplication of efforts and
unnecessary strain on limited government resources.

To address the challenges related to the entry, treatment, performance and impact of private investment, the
Government has developed this Kenya Investment Policy (KIP). The policy development process took a holistic
approach to gain an understanding of Kenya's context as well as international best practices to inform the
policy proposals. The KIP is guided by seven core principles, which emphasise the need for openness and
transparency, inclusivity, sustainable development, economic diversification, domestic empowerment, global
integration and investors’ needs.

The KIP addresses private investment at the national and county levels to ensure seamless promotion and
facilitation process, and policy and regulatory coherence. It is a comprehensive and harmonized policy to guide
attraction, facilitation, retention, monitoring and evaluation of private investment. The KIP further recognizes
the central role of Kenya's Constitution (2010) which clearly delineates the complementary roles that national
and county governments play in investment promotion. The KIP also creates an institutional framework that
fosters coordination for efficient investment attraction, facilitation and a favourable investment climate. The
policy actions proposed in the KIP are designed to support and stimulate private sector development and
improve the overall ease of doing business and competitiveness in the economy, with the ambition that Kenya
becomes the premier destination for at least 50% of multinationals establishing their continental headquarters
in Africa.

The KIP addresses some of the fundamental requirements for establishing a well-coordinated investment
environment that will attract high-quality FDI into the country while upscaling the capacity of local small and
medium-sized enterprises (SME). These include: placing investor perspective and needs at the vantage point;
fostering a harmonized regulatory and institutional framework for investment; providing an active and effective
investment promotion and facilitation government function, including adequate resourcing and capacity
development; putting greater focus on investor targeting driven by the development and industrialization
culture chosen for the country; building a critical mass of domestic investors, including strengthening their
capacities; adopting a targeted approach to offering incentives by aligning them to the development culture and
priorities; devoting significant resources to investor aftercare and increasing national savings.

These objectives are to be achieved through the implementation of critical measures stated by the KIP, including
the following:

1. Investment oversight
Operationalization of the National Investment Council (NIC), which will be responsible for formulating
the country’s overall investment strategy and providing oversight over the implementation of the KIP. It
will also ensure effective decision making on critical investment issues which are essential for attraction of
high impact investors and maximization of the developmental impact of investment, including approving
bilateral investment treaties and investment-related chapters in treaties.

(W]

Investment promotion and facilitation

The primary responsibility of investment promotion and facilitation falls on Kenlnvest. Counties, through
County Investment Units, should play a major role by developing bankable projects, outlining their
competitive positions, preparing marketing materials aligned to their areas of strategic focus, and providing
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attractive business environments. Officials at the county level also play an important role in investment
facilitation, including securing community approval, providing land where needed, and participating in
investment promotion activities for specific investment projects in collaboration with Kenlnvest.

Investment entry and establishment

Various government agencies are involved at different levels along the investment entry and establishment
process. Kenlnvest plays a facilitation role among these entities through a one-stop centre (OSC) to
minimize the administrative burden on investors and government agencies.

Investment retention and aftercare

Counties play a major role in ensuring that investments located within their territory are given the highest
level of attention and their concerns addressed. The Government is responsible for ensuring that the overall
investment climate remains attractive to potential and existing investors. Kenlnvest is responsible for
taking the lead to provide effective aftercare services by working with counties and national government
actors. This support should contribute to enhanced profitability and readiness for expansion.

Investment assessment

Ensuring that investments are contributing to the country’s economic, social and environment
sustainability objectives is critical. Measuring investment impact with respect to employment, technology
transfer, supplier linkages between investors and SMEs, other development objectives, and community
engagement, among others, is a shared responsibility among the different actors. While the NIC will
lead and provide oversight over this process by spearheading determination of the development and
industrialization culture for Kenya, it will work closely with other national and county institutions to
ensure that the country continues to target and attract beneficial investment. Incentives will be deployed
towards achievement of this culture and impact.

Establish land banks which could be used for large projects, including encouraging counties to set up a
savings scheme where a percentage of their budget allocation goes to purchase of land to be set aside for
investment purposes.
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1:1

Chapter 1:
BACKGROUND

INTRODUCTION

Private investment (domestic and foreign) is a major facilitating factor for economic growth and development.
Investments create employment, increase capital, and bring in foreign exchange. Furthermore, foreign direct
investment (FDI) can have additional positive impact by transferring technologies, establishing marketing and
procuring networks for efficient production and sales internationally and, by training labour and enhancing
management skills. The Government of Kenya recognizes this critical role and has put in place measures to
attract and retain foreign investment while encouraging the expansion of domestic investment.

a)

Investment policy background and development blueprints

Since independence, the Government of Kenya has formulated strategies and policies that focus on
investment growth and support, stipulated in various policy documents such as National Development
Plans, Sessional Papers and Master Plans. In 1964, the Foreign Investment Protection Act was passed
to provide basic investor protection. This Act was enacted as a statutory guarantee to the protection
of certain approved investments in the country.

In 1982, the Investment Advisory and Promotion Centre under the then Ministry of Finance was set
up. It was later converted to the Investment Promotion Centre (IPC) in 1986 through the Investment
Promotion Centre Act, Cap 485 of 1986, with the mandate of promoting private investments in Kenya
by both local and foreign investors. The Act was amended in 1992 to empower IPC to issue a Certificate
of General Authority to investments that have no policy, planning, security, health or environmental
implication, and are not on the restricted list, viz mining, forest products, Manufacturing under Bond
(MUB), Export Processing Zones, excisable goods, petroleum operations, tourism, ferries, insurance,
banks, financial institutions and mortgages. In 2004, the Investment Promotion Act was enacted,
seeking to improve investment promotion and facilitation. This Act transformed the IPC and created
the Kenya Investment Authority, with an expanded mandate for investment promotion, investment
facilitation and policy advocacy.

Sessional Paper No. 2 of 1997 on Industrial Transformation to The Year 2020 emphasized investment
promotion as one of the most important strategies to achieve industrial transformation through the
IPC.

The Economic Recovery Strategy for Wealth and Employment Creation (ERS) adopted in 2003 aimed
to ensure that the public sector plays its regulatory and facilitator role for private investment. The
ERS (2003-2007) targeted to achieve an 8% growth rate and industrial status for Kenya by 2025,
creating 500,000 jobs a year in the process. The central focus of the Plan was job creation through
sound macroeconomic policies, improved governance, efficient public service delivery, an enabling
environment for the private sector to do business, and through public investments and policies that
reduce the cost of doing business. The Plan also included an equity and social-economic agenda
focusing on reducing inequalities in access to productive resources and basic goods and services.

More recently, the Government adopted the Kenya Vision 2030, which identified specific flagship
projects and enablers aimed at setting the stage for a flourishing economy. The Vision in its First Mid-
Term Plan (MTP) 2008-2012 emphasized the need for faster economic growth and provided avenues
for investments and flagship projects for both foreign and domestic private investors, some of which
were to be implemented through public-private partnership (PPP) arrangements. The second MTP
built on the successes from the first MTP plan and aimed to accelerate economic growth to double
digits in order to meet some of the challenges identified in the first MTP. The third MTP has been
launched in line with the Big 4 Transformative Agenda for the period up to the end of 2022.
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b)

These programs and initiatives have resulted in increased levels of investment and GDP growth. They
have also led to adoption of various fiscal and non-fiscal incentives, changes in investment-related
regulations and creation of several government agencies tasked with responsibility of investment
promotion and facilitation, some with overlapping mandates leading to duplication of efforts and
unnecessary strain on limited government resources.

New Constitution and Devolution

In 2010, Kenya ratified a new constitution ushering in a governance structure of a devolved
government which comprises of national and county levels. Article 6(1) of the Constitution provides
that the governments at the national and county levels are distinct and inter-dependent and shall
conduct their mutual relations on the basis of consultation and cooperation. One of the objectives
and principles of devolved government as per Article 174 (f) is to promote social and economic
development and the provision of proximate, easily accessible services throughout Kenya. Schedule
Four of the Constitution, in line with Article 186, states that the National Government, among other
duties, is responsible for national economic policy and planning. Article 189 provides a cooperation
mechanism for national and county governments to work together to achieve mutual goals for the
development of the country and individual counties. This new structure also empowers counties to
take an active role in cultivating economic development in their areas, including the ability to seek
new investments, albeit in a coordinated manner with national government.

The advent of devolution has also created more investment promotion and facilitation institutions at
the county and national levels. Proliferation of these institutions has complicated the promotion and
facilitation process due to lack of coordination between national and county governments in matters
relating to investment promotion and facilitation.

Current state of private investment

Kenya's private investment performance has been erratic and quite sensitive to large investment
projects. Between 2012 and 2015, FDI inflows rose significantly and reached an annual average of
close to US$1 billion. They then dropped to US$393 million in 2016 and recorded US$672 in 2017,
largely due to a lengthy electoral process during that year. However, Kenya continues to be a top
destination for FDI flows and was ranked third by project numbers among countries in the Middle
East and Africa in the 2016 FDI Intelligence Report published by the Financial Times. FDI into Kenya
by project numbers increased by 47%, reaching 84 announced projects, compared with increases in
Ghana (21%), Nigeria (19%), Egypt (14%) and South Africa (3%). Likewise, Kenya ranked high as a
source country for outward FDL In particular, FDI out of Kenya by capital investment reached US$1
billion in 2015, placing it tenth in the Middle East and Africa region compared with the United Arab
Emirates (US$21.8 billion), South Africa (US$2.5 billion), Mauritius (US$2.1 billion) and Egypt (US$1.7
billion).!

A key strength of the Kenyan economy is its diversified nature and FDI is also not restricted to one or
two sectors. Manufacturing, real estate, energy, ICT and tourism have been key sectors attracting FDI
and recently, oil and mining sector has joined this group.

Nevertheless, Kenya's FDI per capita is low compared with some of its neighbours, including Tanzania,
Mozambique and the Democratic Republic of Congo. Furthermore, Kenya's FDI levels as a share of
GDP was 0.8% in 2017 compared to 2.2% for Tanzania, 8.5% for Ghana and 4% for Rwanda, indicating
potential for improvement. Given Kenya's economic activity, actual levels of private investment
may be higher than reported. However, due to data collection challenges, official numbers may be
inaccurately reflecting actual private investment, including FDL

Similarly, Kenya's national savings rate, which stood at 10% of GDP in 2017, still lags behind similar
sized countries in Africa, where it represented close to 15% of GDP in the same year.

I The data on capital investment (cited from Financial Times Report) is based on the capital investment the company is making at
the time of project annolincement or opening, As companies can raise capital locally. phase their investment over a period of time
and can channel their investment through other countries, this data is different from the official data on FDI flows.
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1.2

d)

To achieve its development objectives, Kenya must significantly increase private investment which
will help create jobs, drive economic growth, and provide the government with the resources it needs
for the wellbeing of her citizens. The extent to which these benefits will actually accrue depends
heavily on the policies Kenya adopts, the rights and obligations agreed to in international treaties,

the policies and practices of investors, and the institutions available to support mutually beneficial
arrangements. The government must therefore invest in improving Kenya's investment climate for
both domestic and foreign investors. In this regard, harmonizing the efforts of the national and the
county governments as well as other government institutions with a bearing on the investment
climate will be crucial.

Focus of Kenya Investment Policy

The Kenya Investment Policy is a comprehensive and harmonized document to guide attraction,
facilitation, retention, monitoring and evaluation of private investment both at the national and county
levels. The KIP recognizes the central role of Kenya's Constitution (2010), which clearly delineates
the complementary roles that national and county governments play in investment promotion. The
KIP creates an institutional framework that fosters coordination for efficient investment attraction,
facilitation, and a favourable investment climate. The KIP will also inform and influence where public
investment is directed, as this it affects and incentivises private investment development and growth.

For the purpose of the KIP, any economic asset that an investor owns or controls, directly or indirectly,
qualifies as an investment if it involves a commitment of capital or other resources, an expectation of
gain or profit and the assumption of risk.

The KIP is guided by the country’s Constitution, development aspirations and commitments as
espoused in various policies and strategies as well as multilateral, regional and bilateral commitments.
In addition, Kenya subscribes to the United Nations Sustainable Development Goals (SDGs) and
Africa’s Agenda 2063, designed to ensure that development activities are conducted with a long-term
view towards sustainability and continued social development of her citizens.

Kenya Investment Policy formulation process

The KIP was formulated through a national and county consultative process managed by a three tier
structure comprising of the Minister responsible for investment, the Inter-ministerial Task Force and
the secretariat. The task force comprised of the following institutions: Ministry of Industry, Trade and
Cooperatives (lead ministry); Office of the President; National Treasury and Planning; Kenya Law
Reform Commission; Ministry of Devolution and ASALs; Ministry of Foreign Affairs; Ministry of
Agriculture, Livestock and Fisheries; Office of The Attorney-General and The Department of Justice;
Export Promotion Council (EPC); Export Processing Zones Authority (EPZA); Ministry of East
African Community and Northern Corridor Development; Council of Governors; Ministry of Energy;
Ministry of Petroleum and Mining, Kenya Private Sector Alliance; Kenya Chamber of Commerce and
Industry; and KenInvest (secretariat).

VISION AND MISSION OF THE KENYA INVESTMENT POLICY

The vision:

For Kenya “To be the investment hub of choice with a vibrant economy”.

The mission is:

“To attract, encourage and retain productive investments for sustainable and inclusive development by
promoting and providing a thriving, dynamic and globally attractive investment climate”
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1.3

POLICY TARGETS

The specific targets of the KIP are to:

1.

1.4

Improve ease of doing business reforms to become a top 50 country in ease of doing business from 61
(2018) and achieve a distance to frontier score of 65 from 61.22 by the year 2020; Increase the level of
public and private investment to at least 32% of the country’s GDP by the year 2030 while increasing
the level of private investment to 24% of GDP by the same year:

Promote domestic direct investment (DDI) to reach 20% per annum from the 2019 baseline: and

Become the premier destination for at least 50% of multinationals establishing their continental
headquarters in Africa.

GUIDING PRINCIPLES

The Kenya Investment Policy is guided by a set of seven core principles:

i

iii.

iv.

vi.

Vii.

Openness and transparency

Emphasizing the importance of transparency in the investment promotion and facilitation process
in Kenya, including in identifying opportunities, designing and reviewing relevant legislation, and
addressing pertinent issues related to investment entry, operations and exit.

Inclusivity

Fostering a holistic approach to investment that encourages inclusive development, which engages
county governments, local communities and relevant stakeholders.

Sustainable development

Recognizing the need to promote investment that responsibly stewards the environment, encourages
efficient resource utilization and enables the nation to achieve the objectives of Kenya Vision 2030,
SDGs and Agenda 2063.

Economic diversification

Considering the need to foster diversified economic activities and promote export-led growth through
participation in higher value added regional and global value chains.

Domestic empowerment

Acknowledging the critical role played by domestic companies (including MSMEs) and underscoring
the need to promote and enhance their competitiveness for integration into regional and global value
chains through effective linkages and local sourcing.

Global integration

Recognizing the benefits for Kenya from effective integration with other economies in the region
and attracting high-quality FDI, including enhanced participation in regional value chains, playing a
strategic regional hub role and fostering better access to regional and international markets.

Investor needs

Appreciating the importance of investors as the vantage point of this policy and of the investment
promotion and facilitation strategy, and taking measures to focus government actions on understa nding
the strategic perspectives, concerns and needs of investors.
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Chapter 2:
RATIONALE

2.1 INCREASING THE NATIONAL SAVINGS RATE

Two of the most important issues in achieving the envisaged economic growth as a country are how to
stimulate investment and increase the level of savings to fund the increased investiment. Kenya’s national
savings as a percentage of GDP has fluctuated from 12.2 in the 1970s, to a record high of 37.3 in the 1990s and
down to 11 currently. Policies and reforms that target to increase the efficiency of banking and other financial
markets, including such initiatives as institutionalized savings or expansion of the financial infrastructure, can
contribute immensely to the growth of national savings.

Kenya is committed to implementing innovative long-term policies that seek to raise and sustain national
savings at 30% of GDP and to lower the cost of credit to the private sector. These policies will encompass
initiatives that target product innovations, increased access, encouraging an increase in the number of players
to improve competition, increased customers’ choices, and strengthening of the financial system.

2.2 INCREASING DOMESTIC INVESTMENT

Domestic Direct Investment (DDI) plays an important role in economic development through the creation of
employment opportunities, mobilization of domestic savings, poverty alleviation, fairer income distribution,
regional development, training of workers and entrepreneurs, creation of an environment in which large firms
flourish, contribution to export earnings, and local supply chain enhancement through FDI with respect to
domestic value addition. A favourable legislative and regulatory framework, which specifies incentives for
domestic investments, will help promote the development of MSMEs, including feeder industries for targeted
FDI, for them to have the capacity to access the value chains of larger industries.

The government has taken steps to form an entrepreneurial development environment by introducing
appropriate policy reforms and providing greater incentives for MSMEs. Some of these initiatives include:
creation of the Micro Small Enterprises Authority, rollout of subsidized funds such as Uwezo, youth enterprise
development fund, Kenya Industrial Estates fund, and the establishment of the Productivity Centre of Kenya
(PCK) under the Ministry of Labour and Social Services in partnership with the Japan international cooperation
agency (JICA). Another important initiative is the Subcontracting Partnership Exchange (SPX) program
supported by UNIDO and undertaken by Kenya Investment Authority to link domestic enterprises to supply
chains of large domestic or international companies. Furthermore, SPX aspires to increase the local content
of major investment projects in the country. At the regional level, the East African Community (EAC) has
initiated an Industrial Upgrading and Modernisation Programme that focuses on sustaining MSMEs’ growth
while addressing some of the constraints to private sector growth, including access to financial services and
information, business environment and regulatory framework favourable for expanding private sector’s
productive activities.

2.3 ATTRACTING FOREIGN DIRECT INVESTMENT

The experience of industrialized countries and emerging economies highlights the importance of FDI in
supporting economic growth and development. FDI can enhance a country’s labour pool, contribute positively
to local enterprise development, and help with technology transfers. Further, FDI's benefits can extend to the
improvement of social and environmental conditions for the host country. Yet, these benefits do not accrue
automatically. The linchpin for high levels of private investment, particularly FDI, includes an attractive
investment climate underpinned by a stable macro-economic environment, a solid legal and regulatory
framework, a strong institutional architecture to ensure fast decision making and enforcement of laws and
regulations, as well as clearly identified investment opportunities.

Countries must therefore take a proactive approach to investment promotion, facilitation and aftercare, backed
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by solid national policies and regulations, and a commitment to improving the investment climate for foreign
and domestic investors. With close to US$1.5 trillion in FDI flows worldwide, there is competition among
tountries to attract their fair share. Recent trends show that FDI flows have increasingly been directed towards
developing and emerging economies. Encouragingly, research suggests that those economies, which adopt
best practices in investor promotion, facilitation, aftercare and investment upgrading. can raise their level
of private investment dramatically. A prerequisite to countries taking advantage of increasing FDI flows is a
strong investment climate, which is based on an effective national investment policy.

2.4 BENCHMARKING AGAINST BEST PRACTICE

There are notable examples of countries where private investment, including FDI, played a critical role in
industrialization and economic advancement. For instance, Hong Kong became an Asian powerhouse through
a combination of a well-articulated FDI strategy and heavy focus on supporting SMEs and local entrepreneurs.
The Malaysian experience serves as an instructive case in how to raise both foreign and domestic investment
through a highly proactive strategy of working closely with multinationals to ensure that the benefits of FDI
are indeed resulting in technology transfer, high-quality employment and local enterprise development. It
has adopted an innovative local content plan that rewards companies through fiscal incentives for active
engagement with local vendors. Singapore is another example which illustrates how countries with minimal
FDI restrictions can foster a rich investment climate, while benefitting SMEs. Nicaragua's success at promoting
and facilitating FDI is particularly relevant in showing how small countries can have outsized results as they
adopt international best practices. Nicaragua made significant strides in attracting FDI by investing heavily
in its investment and promotion efforts, while simultaneously taking major steps to improve its investment
e ate.

Closer to home, Rwanda is considered a champion in investment facilitation, ease of doing business reforms and
skills attraction. Reforms in investment-related regulations have been extensive and have been carried out at a
rapid pace, leading to a remarkable improvement in the business climate. Public administration has increasingly
adopted a service-oriented and partnership attitude with the private sector. The Rwanda Development Board
(RDB) has become a strong agency in investment facilitation in Africa. With respect to diversification and value
chain development, Ethiopia has implemented successful reforms for the development of strategic sectors, such
as textile and garments as well as meat, leather, leather products and agro-industry, mainly through FDL

These countries undertook measures within a context of economic stability, responsive government and a
political system cognizant of investors’ challenges and committed to assertively addressing them. In addition,
best practices and principles for the design and implementation of a national investment palicy have been seen
to include:

e A harmonized regulatory and institutional framework for investment;

e Anoverarching framework for the nation’s development blueprint, such as Vision 2030, which allows
investment-related activities to coalesce around national objectives, and promotes and facilitates
national savings;

e Identification of potential constraints that may impede investment or contribute to a sub-optimal
investment climate and addressing them by providing incentives, ready production sites, and other
interventions;

e An effective investment promotion and facilitation government function, with active focus on
attracting beneficial, high quality foreign investment; and on investor aftercare support;

e Importance of investment coordination, ideally through a “nodal” agency that can work with
stakeholders across the investment spectrum, including national and subnational actors;

e Adequate resource allocations to ensure optimal policy implementation, that include fiscal resources,
a skilled and private-sector oriented workforce, and political will at the highest levels;

e Clear and well-defined investment targets that are mapped to investor activities and measured against
a rigorous monitoring and evaluation regime; and

e Building a ¢ritical mass of domestic investors, including strengthening their capacities.
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Chapter 3:
SITUATION ANALYSIS

3.1 OVERVIEW OF INVESTMENT TRENDS

According to the 2016 Economic Survey, total investment (US$15.66 billion) accounted for 24.5% of Kenya's GDP
in 2015 (with FDI amounting to US$620 million, i.e. about 1% of GDP). Although the share of SME investment
contribution in DDI cannot be ascertained, the SME sector contributed to more than 80% of all the jobs created
by the private sector in 2015. In 2016, FDI dropped to US$393 million before rebounding to US$672 million in
2017 (see UNCTAD World Investment Report 2018). This performance was below the average for the region.
The East Africa average stood at annual average of US$7.8 billion for 2016 and 2017 while Ethiopia recorded an
average of US$3.8 billion and Tanzania US$1.3 billion.

While the inflows into Kenya in 2016 and 2017 were lower than the annual average for 2012-2015, largely due
to prolonged presidential elections, Kenya remains among the top destinations for FDI in Africa in terms of the
number of projects attracted on an annual basis according to data from FDI Intelligence.

3.2  PAST AND EXISTING POLICY ¢& LEGISLATIVE INITIATIVES

Since independence, Kenya has valued the role of private investment. Broadly, Kenya’'s policy and regulatory
framework related to investment can be organized into three main types of instruments designed to encourage
the expansion of local and foreign private investment: 1) Strategy documents; 2) Institutions; and 3) Legislation.

3.2.1.  Strategy documents

The primary strategy document guiding Kenya's development blueprint is Vision 2030. This document
sets forth a comprehensive strategy for the country to achieve middle-income status by the year
2030 through economic, social and political foundational pillars. The document also recognizes the
importance of private investment and encourages its expansion. The target is to have at least 32%
of the country’s GDP driven by both private and public investment by 2030, and to have the private
sector investment to rise to over 24% of GDP by that year.

322 Institutions

Kenya has created several institutions with a development focus. Vision 2030 introduced additional
bodies which are also involved in investment promotion. The Constitution of Kenya (2010) envisaged
a devolved system of government, the implementation of which saw the formation of additional
promotion and facilitation institutions. Key institutions involved in investment-related activities
include:

3.2.2.1. National Government Ministries

Government ministries have departments or parastatals which are involved in the business of
investment promotion. Of special note is the Ministry of Foreign Affairs, The National Treasury
and the Ministry of Industry, Trade and Cooperatives, which is heavily involved in facilitating
investment promotion, contracts and agreements. Each ministry also has a role in promoting and
facilitating investment directly related to their sector, including licensing.

3.2.2.2. County Governments

Following the introduction of devolution in the Constitution of Kenya (2010), the nation now has
47 counties which have been granted various powers, including the ability to engage in
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3.2.3.

3:2.2.3.

3.2.24.

2.2.2:5:

3.2.2.6.

investment promotion and attraction activities. Counties are therefore at the forefront of
promoting investment at the local level, and negotiating investment contracts and Memoranda of
Understanding with private investors.

Export-Related and Special Economic Authorities

Ta stimulate investment and exports, the country has established economic zones that enjoy
special incentives. In the early 1990s, the Export Promotion Zones Authority (EPZA) and the
Export Promotion Council (EPC) were established as principal institutions that would lead
economic growth through export promotion. While EPC was to promote Kenya exports, EPZA
was mandated to promote export-oriented investments. Special incentives are provided to
enterprises operating in Export Processing Zones under the Export Processing Zones Act. In
2015, the President signed into law the Special Economic Zones Act that set forth the Special
Economic Zones Authority (SEZA) with the objective of promoting investment into the newly
established zones.

Investment promotion agencies

Through the Investment Promotion Act (2004), an investment promotion agency (IFA) called
Kenya Investment Authority (Kenlnvest) was created. Kenlnvest’s current mandate is investment
promotion and facilitation and works with potential and current investors to increase private
investment. KenInvest has been domiciled in several parent ministries and is currently under the
Ministry of Industry, Trade and Cooperatives (MOITC).

In addition to establishing Kenlnvest, Parliament also instituted the National Investment Council
(NIQ) as an advisory body. The main functions of the NIC are: 1) identifying areas of impediment
to economic development and investment; (2) reviewing the economic environment and
proposing incentives for investment; (3) monitoring industrial development; and (4) promoting
cooperation between the public and the private sectors in the formulation and implementation
of economic policy. This body has not been operationalized to date despite its critical role in
investment promotion, facilitation and retention as well as its central role in creating an attractive
investment climate.

In addition to the Kenlnvest at the national level, several counties are also considering creating
theirlown county-focused IPAs or investment boards to promote investments within their county.

Vision 2030-related Special Authorities

The Vision 2030 Delivery Board, the Konza Technopolis Development Authority (KoTDA) and
the Lamu Port Southern Sudan-Ethiopia Transport (LAPSSET) Authorities are among such
institutions.

Development-oriented Institutions

Several institutions have been created to support and finance investment, including the Industrial
and Commercial Development Corporation (ICDC), Kenya Industrial Estates (KIE), the Industrial
Development Bank (IDB), the Kenya Industrial Research and Development Institute (KIRDI) and
the Agricultural Development Bank (ADB).

Legislation

The following laws and policies are directly related to investment in Kenya:

1

The Investment Promotion Act (2004);
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1. The National Industrialization Policy 2011-2015;

2. The Companies Act (2015);

3. The Economic Processing Zones Act (2015):

4. The Ministry of Industrialization and Enterprise Development draft Strategic Plan (2013-2017);
5. The Special Economic Zones Act (2015);

6. ‘The Kenya Industrialization Transformation Programme (2015).

Additionally, the following legislation provides the legal framework for the initiation, management
and dissolution of investments:

1. ‘The Constitution of Kenya (2010) promotes and protects private investments. Article 65 of
the Constitution of Kenya (2010) restricts land ownership in Kenya. This opens opportunities
for cooperation with county governments and local communities, especially to access frechold
agricultural land by a foreign investor. Landholding by non-citizens is limited to a leasehold term
not exceeding 99 years, and a corporate body is regarded as a citizen only if wholly-owned by
one or more citizens. Where the subject land parcel is classified as community land (formerly
Trust Land or Group Ranch), it is important that the prospective purchasers ascertain whether
due process has been followed in making the decision to sell as required under the Community
Land Act, 2016.

2. The Investment Promotion Act Cap 485B whose main objective is to promote and facilitate
investment by assisting investors in obtaining licences necessary to invest and by providing other
assistance and incentives. The Act classifies and defines local and foreign investors.

3. ‘The Foreign Investment Protection Act of 2012 (FIPA) defines the rights of a foreign investor.
It provides guarantees on capital repatriation, remittance of dividends and interest. Under the
Act, foreign investors are free to convert and repatriate profits, including retained profits which
have not been capitalized, after payment of the relevant taxes and the principal and interest
associated with any debt. The Act also authorizes the issuance of investment certificates which
confer certain incentives to investors who invest a minimum capital of US$100,000. Currently,
these investment certificates include a provision for three work permits and automatic licensing
for over 70 different types of licenses.

4. The Competition Act No. 12 of 2010 makes important provisions that may guide investment
arrangements. The Act prohibits restrictive trade practices that seek to either hinder or prevent
the sale or supply or purchase of goods or services between persons engaged in the selling or
buying of goods or services. Any practice or agreement that limits or restricts the terms and
conditions of sale or supply or purchase between persons engaged in the selling or buying of
goods or services is prohibited under the Act.

5. The national legal regime for the intellectual property rights is still developing. The Intellectual
Property Act 2001, the Trade Marks Act Cap 506, the Copyright Act 2001, the Seeds
and Plant Varieties Act Cap 326 are some of the acts regulating the use and protection of
intellectual property. These acts facilitate the transfer of technology, access to locally protected
products/ technology as well as open market for locally produced and protected products.

6. The Capital Market Act Cap 485A establishes the Capital Markets Authority for the purpose
of promoting, regulating and facilitating the development of an orderly, fair and efficient capital
market in Kenya.

7. 'The Public Procurement and Disposal (Preference and Reservations) (Amendment)
Regulations, 2013 under Regulation 35 provide that for purpose of ensuring sustainable
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promotion of local entities, a public body procuring goods or services shall have in its tender
documents a mandatory requirement as a preliminary evaluation criteria for all foreign bidders’
participation in international tenders to source at least 40% of their supplies from citizen
contractors prior to submitting a tender.

The National Construction Authority Act No 41 of 2011 provides for the registration of
local contractors and accreditation of firms incorporated outside Kenya (Section 17 and 18). The
National Construction Authority Regulations 2014, under regulation 12, provides for the
registration of foreign firms wherein the foreign firm must undertake in writing that 1t shall
subcontract or enter into a joint venture with a local person or local firm for not less than 30%of
the value of the contract work for which temporary registration is sought as well as commit to
transfer technical skills not available locally.

Regulation 16 provides that employees shall be competitively recruited from the local labour
market while the recruitment of foreign technical or skilled workers shall only be done with the
approval of the National Construction Authority when such skills are not available locally.

The Insolvency Act 2015 provides a more enabling legal regime that transforms insolvency into
a second chance for recovery to profitability.

The Business Registration Service Act 2015 ensures effective administration of laws relating
to incorporation, registration, operation and management of companies, partnerships and firms.

Private Security Regulation Act assented into law in 2016 seeks a 30% local equity threshold
for foreign security companies that are registered in Kenya.

Limited Liability Partnerships Act, No 42 of 2011(LLPs)
Partnerships Act, No 16 of 2012.
Land Act, 2012; and Land Laws (Amendment) Act, 2016

Public Private Partnerships Act 2013 provides for participation of the private sector in the
financing, construction. development, operation or maintenance of infrastructure or development
projects of the government through concession or other contractual arrangements.

Income Tax Act, 1973 provides for the charge, assessment and collection of income tax.

Tax Procedures Act 2015 provides uniform procedures for consistency and efficiency in the
administration of tax laws; facilitation of tax compliance by tax players and effective and efficient
collection of tax.

Employment Act 2007 defines fundamental rights of employees, provides basic conditions of
employment, and regulates employment of children.

The igsuance of work permits and passes is guided by Sections 34(3) (a-g), 36, 40, and 42 of the
Kenya Immigration and Citizenship Act, 2011, Laws of Kenya and Regulations 20-24, 27(1-4),
30(1-7), 34 (1-3) and the Seventh Schedule of the Kenya Citizenship and Immigration Regulations,
2012.

Public Finance Management (PFM) Act, 2012 sets out the fiscal responsibility to ensure that
a reasonable degree of predictability with respect to the level of tax rates and tax bases shall be
maintained, including taking into account any tax reforms that may be made in the future.

Value-Added Tax (VAT) Act 2013 details the Value Added Tax and any exemptions.

Environmental Management and Coordination Act (Cap 387) provides for establishment
of the National Environment Management Authority (NEMA) to regulate all activities to ensure
that they pose no adverse effects to the environment. All infrastructural development is regulated
through Environmental Impact Assessment licensing. Operations of facilities is regulated through
Annual environmental audits, waste disposal licences and waste discharge licences. Access and
trade in biodiversity is also regulated by NEMA with an emphasis of ensuring benefit sharing
with communities.
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3.3 CHALLENGES AFFECTING THE INVESTMENT CLIMATE

3.3.1.  Limited Coordination

The existence of a many institutions dealing with investment promotion and facilitation continues to confuse
investors, The situation is worsened by weak coordination among these government institutions/departments,
attributed to lack of an overarching coordination mechanism of all matters related to investment promotion and
facilitation. Furthermore, the existing structure does not provide for an appropriate placement of the National
Investment Promotion Agency within a cross cutting office as is the case in other African countries. In Rwanda
for instance, the Rwanda Development Board (modelled along the Economic Development Board of Singapore)
brings in all the institutions that promote the country and facilitate investment under one roof, with direct
reporting to the President and the Cabinet. The KIP aims at consolidating the fragmented investment-related
legislation by creating a framework that establishes a strong coordinating mechanism in the country.

3.3.2. Investment entry and establishment

The requirement for investment certificates and minimum capital under the Investment Promotion Act were
meant to foster development, protect small domestic businesses in certain sensitive areas, promote skills and
technology transfer to Kenyans and encourage use of local inputs. However, these provisions seem not to
have achieved their goals, hence the need for a new regime to develop the same areas using a different, better
coordinated approach.

Through the Investment Certificate, the country set a minimum capital requirement for any investor to qualify
for investment incentives irrespective of the sector. Analysis from stakeholders found that this requirement is
detrimental, especially to less capital-intensive sectors, including those benefitting from recent technological
developments. New thinking and approaches, emphasizing targeted and methodical processes, are required to
improve the investment climate and increase investment promotion, attraction and retention.

An additional consideration in investment entry for foreign investors who intend on bringing non-local staff, or
for domestic investors who require non-local staff, is the administrative burden and uncertainty associated with
securing work permits. Feedback from investors indicates a complex, expensive and time consuming process
that can often delay investment entry as key staff members await their work permits. This negative perception
adversely impacts the investment climate.

3.3.3. Lack of an adequate incentives framework

Kenya lacks a well-articulated framework to grant and monitor existing incentives in line with the country’s
development goals and desired culture. In addition, there is also the lack of a clear framework under which to
evaluate special investor requests for incentives. As a result, potential investors with significant investment
prospects have opted for other investment destinations due to the lengthy delays involved in seeking the
necessary incentives.

3.3.4.  Conflicting legislation

The current legislations' on investment contain provisions that conflict or blur clarity with regard to general
requirements, procedures, licenses, responsible institutions and duration of processes and procedures. These
provisions create an overlap of functions and requirements thus causing confusion and uncertainty for both
the investors and the institutions that interface with investors. It is therefore imperative to harmonize these
legislations. Furthermore, there is need to streamline functions to reflect the current constitutional dispensation
and overall national and county development aspirations.

3.3.5.  Investor aftercare and upgrading

Investors in Kenya have generally not received the proper aftercare they require, primarily due to a severely

1 For details of some of these legislations, see Annexure in 7.1

22 | REPUBLIC OF KENYAl—— — — F



P
KENYA INVESTMENT POLICY - Faster Investment Growth for Sustainable Development

.
under-resourced investment promotion agency and a lack of clarity about the parties responsible for this role.
Effective aftercare is one of the most cost-effective and efficient ways to increase private investment, as existing
investors expand their operations. It is also an effective source of information to identify areas requiring action
to further improve the investment climate.

%.3.6.  Access to land, production sites and related community resistance

Another burden for potential investors in Kenya is related to accessing land and lack of adequate spaces
(such as ready industrial parks and zones) for production. Often, the process has been hampered by heavy
bureaucracy and uncertainty, as well as by community resistance to new investment projects due to inadequate
consultations ar political interference. Although investors are encouraged to proactively engage with local
communities, a proper engagement mechanism needs to be put in place with the government taking the lead in
negotiations for projects that require access to land. Land banking and development of requisite infrastructure
in sites set aside for investment would speed up private investment.

3.3.7. Balancing DDI and FDI

Despite the high potential that FDI has for the country’s development, there is need for a mechanism that
ensures accrual of the benefits to domestic firms, including active efforts to promote domestic value addition
and utilization of the country’s natural resource reserves in ways that directly benefit the local community.
To ensure that FDI is having the envisioned positive spill over effects and the intended positive impact on the
country’s development objectives, it is essential to foster an investment environment conducive to a vibrant
local private sector.

[ - rtain activities, DDI can be promoted by developing restrictions/negative list to FDI for certain sectors or
subsectors of the economy. Alternatively, it can also be fostered by promoting effective linkages between local
and foreign businesses. Such measures can help overcome or avoid negative social sentiments against foreign
investors when they dominate economic activities.

The country’s focus on growth as analysed and documented in Vision 2030 identifies potential DDI growth
areas to include agri-business, tourism, ICT, light manufacturing and infrastructure. While FDI could play
# role in those sectors, promoting linkages between foreign and domestic firms can enhance economic and
social development and increase local content by strengthening local productive capacity and the efficiency
of the domestic enterprises. Similarly, local content will ensure that within strategic sectors or vehicles where
the industry structure involves numerous suppliers, domestic goods and services are drawn into the industry,
provldmg an opportunity for local content to substitute domestic value-addition for imported inputs.

3.3.8. Lack of an effective FDI and DDI data collection mechanism

Measuring impact of private investment is important to policy makers. The government and indeed Kenlnvest
face challenges regarding the collection and compilation of accurate and comprehensive DDI and FDI
statistics, as investors are not required to provide investment data to the authorities(i.e. the central bank or
the statistical agency through a survey-based approach as is the case in many countries). Timely and accurate
data on investment is extremely essential to the process of macro-economic planning. Accurate information on
sonree, scale and sector helps in developing strategies for investment targeting and policy development. This
i ment data should cover all investments into and from within the country, including those that go directly
to the counties. There is also need to set up DDI and FDI data collection focal points.
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Chapter 4:
POLICY FRAMEWORK

A country’s business environment is measured by its economic stability and policy coherence, predictability,
and the short lead time between the investment decision and actual implementation, including re-investment.
Therefore, improving the regulatory framework for business, and addressing the coordination of promotion,
facilitation and aftercare as well as resultant policy interventions become key prerequisites to increasing
investment in Kenya to create jobs and other related benefits.

In line with Kenya’s economic development priorities, the policy actions related to the KIP are designed to
support and stimulate private sector development by attracting high value added and inclusive investment that
contributes to the country’s economic diversification and ultimately to sustainable development. These goals
further recognize the devolved nature of government, the importance of domestic investors and role of small
and medium enterprises in the overall investment landscape.

4.1. POLICY OBJECTIVES

Taking these considerations into account, the specific objectives of the Kenya Investment Policy are to:
i. Create an enabling investment climate;
ii.  Enhance investment transparency and clarity for investors secking to invest in Kenya;

iii.  Establish an effective institutional framework that emphasizes the role of monitoring and coordination
of investment-related policies, decisions and aclivities into a coherent structure to enable seamless
coordination of investment issues, including data management, while defining the respective roles of
various national and county government agencies;

iv.  Maximize mobilization and utilization of domestic capacity by encouraging its inclusion in the value
chain;

v.  Assure coherence of national sectorial policy and to promote the development of Kenya's high-
priority sectors;

vi. Advocate for investor rights and obligations; and

vii.  Promote investment not only for economic growth as such, but for inclusive growth and sustainable
development.

4.2. POLICY STRATEGIES
To realize these objectives, the strategies guiding the implementation of this policy include:

1. Improving the facilitation of foreign and domestic investment entry and establishment to enhance the
country’s competitiveness;

2. Outlining and specifying investor treatment and protection guarantees, as well as investor obligations
to improve the quality of investment, bolster domestic law and enhance responsible investment;

3. Strengthening coordination of investment promotion and facilitation between investment actors at
national and county levels;

4. Creating a harmonized institutional, legal and regulatory framework that supports a vibrant and
attractive investment climate;
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5. Developing an effective and strategic incentives framework for investment to ensure accrual of
benefits from targeted investments;

» 6. Developing guidelines and bankable project profiles for targeted promotion and facilitation of priority
sectors;

7. Providing for systematic benchmarking on the investment climate for informed reforms and policy
initiatives.
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Chapter 5:
POLICY INTERVENTION AREAS

5.1. INVESTMENT ENTRY AND ESTABLISHMENT
5.1.1. Notification, registration and establishment

Currently, investment entry and establishment is governed by a complex web of rules and requirements for
investors. Starting a business in Kenya requires registering with multiple agencies, meeting various licensing
requirements, is often dependent on sector, and dealing with both national and county regulatory requirements.
This has created ambiguity and confusion regarding investor management leading to unnecessary delays.
Investment related activities in Kenya remain under the oversight of the Ministry of Industry, Trade and
Cooperatives, the National Treasury and other sectoral ministries, the Central Bank of Kenya (CBK), the Export
Processing Zones Authority (EPZA), the Capital Markets Authority (CMA), and the Nairobi Securities Exchange
(NSE). Other key institutions include the National Environment Management Authority for environmental
certification and audit and the Communications Commission of Kenya on regulation of investments in the ICT
sector.

Part of this complexity is introduced due to legitimate government requirements to collect information about
investments, to ensure compliance with Kenya's laws and regulations, to protect public interest, and provide
incentives. Nevertheless, these complexities can stifle investment.

There have been initiatives by government to address these challenges, including reforms undertaken under
the Ease of Doing Business. These initiatives are expected to greatly improve the business environment in the
areas of starting a business, dealing with construction permits, and paying taxes. Additional initiatives such
as the introduction of the E-citizen official digital payment platform that enables Kenyan citizens, residents
and visitors access and pay for government services online, the establishment of “Huduma Centres” providing
citizens access to various public services and information through integrated technology platforms from one
stop shop citizen service centres, and the implementation of Kenya's eRegulations platform, which provides
user friendly information on business establishment and operation processes, will further improve investor
entry.

These efforts have already seen improved service delivery, but, there some gaps persist such as:

i Lack of investors notification register;
il. Lack of coordinating mechanism for national and county government investment agencies;
iil. A single application window for investors to register a company digitally is currently
unavailable;
iv. Low adherence to timelines in the approval process; and
V. Lack of an effective OSS to cater for investors.

Policy measures
To simplify the process of investor entry and establishment, the government is to:

1. Maintain an information management system and assign unique identification numbers for all
companies and private investments (FDI and DDI) for data collection and monitoring;

2. Create a coordinating framework for national and county government agencies to share company
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"

registration information and ease investment implementation;

+ 3. Entrench into law the One-Stop Centre that will enable investors to receive essential services under
one roof digitally and physically. The OSS provides both entry and facilitation services.

5.1.2. Minimum capital requirements

Minimum capital requirement is the share capital that must be deposited by investors/shareholders before
starting business operations. The paid-in minimum capital is usually the amount that an entrepreneur needs
to deposit in a commercial bank as stipulated by the Investment Promotion Act 2004. Currently, investors who
wish to receive an investment certificate from Kenlnvest must commit to an investment of at least US$ 100,000
for foreign investors and Ksh1, 000,000 for local investors. It is not mandatory but provides for 71 licenses
specified in the Second Schedule of the Investment Promotion Act and also entitles the company to three work
permits for staff. This minimum capital requirement is imposed regardless of the sector the investor is seeking
to enter. The rationale for the need for the minimum capital requirements is: 1) to maximize beneficial FDI and
minimize its potential negative effects; 2) to give priority to national private sector development and to protect
small national businesses in certain sensitive areas; and 3) to ensure that the entitlement to work permits for
foreigners granted as an incentive to holders of Investment Certificates is not abused to illegitimately bring in
foreign workers.

Research shows that the existence of a minimum capital requirement directly hinders business development
and growth. These restrictions have become detrimental on legitimate and beneficial FDI, including being
overly restrictive for low-capital sectors such as ICT and wholly inadequate for capital intensive requirements
such as extractives. Further, the screening process before granting an investment certificate has increased
t  urden on Kenlnvest, introducing potential delays, while adding to investor uncertainty. The requirement
to screen all FDI proposals is a measure that is better applied to determine the eligibility for incentives (for
qualifying investors) rather than to decide on the entry of FDL The legitimate concerns should be addressed in
more targeted ways that do not negatively impact on FDI attraction with a more investor friendly approach.

Of the 189 economies studied in Doing Business 2014, 99 had no minimum capital requirements. Some
economies never required firms to deposit money for incorporation, while 39 had eliminated minimum capital
requirements in the past seven years. Armenia, Belarus, Bulgaria, Denmark, Kosovo, the Republic of Korea,
fhe Kyrgyz Republic and the United Kingdom are among these economies that have cut or eliminated such
requirements.

-
Policy measures
With respect to minimum capital requirements, the government is to:

1. Draw up a negative list of carefully defined activities where foreign investment is restricted to allow
protection of national investors in sensitive areas. The list would be determined by the Cabinet
upon the recommendation of the National Investment Council, and be reviewed periodically and
applied flexibly so that growing businesses in restricted sectors would not be prevented from forming
beneficial joint ventures with foreign partners.

Ensure foreign investment in all other activities is open without restriction. In particular, FDI will
not be subject to compulsory Investment Certificates and minimum capital requirements, except by
certain prescribed sector requirements set by various sectoral licensing regimes.

3. Establish clear conditions for obtaining an Investment Certificate and special incentives - for both
domestic and foreign investments. The entitlement to a number of entry permits for foreign workers, in
turn, shall be linked to the amounts invested on a sliding-scale basis and the nature of the investment.
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5.1.3. Work permits

Work permits are required for all foreign nationals wishing to work in Kenya. The Citizenship and Immigration
Act prohibits any person who is not a citizen of Kenya to engage in any employment, occupation, trade, business
or profession without a valid work permit. This therefore requires that any such person(s) who intend to work
in Kenya should, as a matter of law obtain a work permit. The issuance of work permits and passes is guided
by: Sections 34(3) (a-g), 36, 40, and 42 of the Kenya Immigration and Citizenship Act, 2011, Laws of Kenya and
Regulations 20-24, 27(1-4), 30(1-7), 34 (1-3) and the Seventh Schedule of the Kenya Citizenship and Immigration
Regulations, 2012, In these laws, permits are categorized into classes: AB,C.DFG]IK, and M. Investors with
an Investment Certificate are entitled to three work permits for management or technical staff and three entry
permits for owners, shareholders and partners. Each of these permits qualifies for additional dependents’ passes
for each permit holder. Currently, eligibility for a work permit to an investor requires proof of sufficient capital
investment of US$ 100,000 or its equivalent. However, this has been subject to abuse by investors.

In an effort to address the administrative delays related to issuance of permits, even though administrative
timelines within which a work permit should be granted exist, the department of immigration has undertaken
the following measures:

i, Established an Inter-Ministerial Entry Permit Determination Committee, which meets once a week to
consider Applications for Entry Permits. The members are drawn from various stakeholders among
them: Kenya Investment Authority, Office of the President, Ministry of East African Community &
Northern Corridor Development, Labour and Social Protection, Ministry of Education, Ministry of
Tourism, Ministry of Foreign Affairs, and the Department of Immigration.

ii.  Application of permits is now done online.

ii. A dedicated desk officer at Immigration handling investment related permits and concerns, and an
immigration officer stationed at the Kenlnvest OSS.

While the Immigration Act specifies that work permits can be granted to foreigners on condition that
“employment will be of benefit to Kenya”, the concept is not clearly defined by law. There are also no publicized
guidelines as to how “benefit to Kenya” is to be understood. This increases the degree of discretion granted to
the Committee and the level of uncertainty for investors. There is also an understudy programme susceptible
to many problems ranging from the understudy leaving the company before being trained to replace the
expatriate employee to lack of competence of the individual, or manoeuvring by the firms to avoid replacing
the expatriate with the understudy. As the technology sector also flourishes in Kenya, many foreigners who
seek to start businesses that are beneficial to Kenya and create employment in Kenya may not qualify due to
the low capital requirements of the sector which may not allow them to meet the capital requirement to receive
an Investment Certificate.

The ability to attract skilled labour into priority sectors will be of increasing importance. Kenya also recognizes
the importance of members of the diaspora who are not Kenyan citizens but have acquired capital, skills and
technology that they wish to invest in Kenya.

Policy measures

To allow investors to quickly access the labour they require for their investments, attract skilled labour in
priority sectors and facilitate easier return of Kenyan diaspora who may not be citizens, the government is to:

1. Amend the Investment Promotion Act to implement a sliding scale system for entitlements of work
permits to foreigners. This is to increase the number of key positions which investors are entitled to
as the size of the investment increases. The number of work permits issued shall be proportional to
the amount of capital invested.

2. Minimum capital required for entitlement to work permits for foreigners is per investor as opposed
to per investment.

3. Develop a list of pre-determined skills actively sought, including favouring the development of skill-
intensive but low-capital foreign investments in the services sector that require expatriate workers.
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4. Replace the understudy programme with more flexible requirements for training schemes for local
employees.

5. Make the process of receiving permanent residency automatic on application for the Kenyan
diaspora.

¢ 6. Create a special class of work permits linked to priority sectors, activities or skills and which are
also subject to fast tracking.

7. Increase the duration of the work permit to 3 years from the date of issuance, with the possibility of
extension thereafter, and set up a monitoring mechanism to facilitate automatic renewals.

8. Introduce an automatic incentive of 5 permanent residency awarded every year to the owners/CEOs
of economically impactful investments.

9. All companies issued with work permits to submit a yearly economic impact report of their
investments in support of the number of permits issued and to be issued.

10. The number of permits associated with certain investments will be announced from time to time
based on the investment priority to the country’s development.

5.2 INVESTMENT PROTECTION AND GUARANTEES

Protection of investors in Kenya is governed primarily by the Kenya Constitution (2010) and the Foreign
Ir--~stor Protection Act. These documents allow private enterprises to freely establish, acquire, and dispose
C erest in business enterprises. Private property may be compulsorily acquired by the Government only
for reasons pertaining to public safety or public interest, and with “payment of full compensation”. The owner
of the property also has a right of direct access to the High Court if he wishes to contest the legality of the
expropriation or the amount of the compensation, or to enforce prompt payment of the compensation. Foreign
investors also have the option of recourse to the International Centre for Settlement of Investment Disputes
(ICSID), as Kenya is a member. Kenya is also a member of the Multilateral Investment Guarantee Agency
(MIGA), which allows foreign investors to seek cover for currency transfer risks, expropriation, breach of
gontract or war and civil disturbance, and a member of Africa Trade Insurance Agency, that insures against
commercial and non-commercial risks. Kenya has negotiated and signed bilateral investment treaties (BITs)
with a number of countries which provide for protections and guarantees.

iThis section codifies the principles implicitly embedded in existing legislation and sets forth key principles for
the creation of a robust dispute resolution mechanism.

5.2.1. Closure and exit

i. Closure of operations of investments shall not be in any way restricted and exit is allowed so long as
outstanding tax and legal obligations are satisfied.

ii. Repatriation of capital and any gains accrued from the closure may be conducted freely, subject to
Central Bank regulations.

5.2.2. National treatment

In general, foreign investors receive the same treatment as domestic investors once established in Kenya.
The main deviation from national treatment is in terms of access to agricultural land, where foreigners may
only lease land for 99 years as opposed to Kenyan citizens who may purchase land on a freehold basis. The
government recognizes the trade-offs involved in specifically targeting Kenyan citizens for preferential
treatment even though this practice is aligned with the government’s goal of protecting and providing local
Kenyans with opportunities for economic advancement. Moreover, the Kenyan government is committed to
principles of fairness, transparency and openness. The need arises therefore to clearly outline situations where
local investors may receive preferential treatment and situations where local and foreign investors receive
equal treatment.
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Policy measures

To provide for national treatment of foreign investors while recognizing necessary exceptions to this treatment
to pursue of the country’s development goals principles in a transparent and open manner, the government is
to:

1. ‘Treat all investors equally in like circumstances with respect to the management, operation and
disposition of investments in Kenya. For greater clarity, “like circumstances” in this policy requires
examination on a case-by-case basis of all the circumstances including:

a.  Effects on the community

b.  Effects on the local, disadvantaged, regional or national environment

c.  Effects on the investment’s sector

d. Aim of measures concerned

e.  Regulatory process applied in relation to the measures concerned

. Other factors directly related to the investment or investor in relation to the measure concerned.

2. Reserve the right to provide more favourable treatment to Kenyan citizens if this treatment is in
accordance with domestic legislation enacted specifically to achieve national or subnational regional
development goals such as:

a. Protecting vulnerable populations including local traditionally disadvantaged investors, women,
youth and persons with disabilities;

b.  Encouraging the development of strategic sectors;
c.  Acting in the national interest with respect to security-related measures;

d.  Supporting the development of local SMEs.

5.2.3. Converlibility and repatriation

The government accords to investors the right to repatriate the capital invested and investment returns,
including related funds such as: proceeds from liquidation or sale of the whole or part of the investment
including an appreciation or increase of the value of the investment capital; unspent salaries of the foreign staff
of the investor, and payments for maintaining or developing investment projects such as funds for acquiring
raw or auxiliary materials, semi-finished products as well as replacing capital assets. It allows these transfers to
be made in a freely convertible currency at the market rate of exchange prevailing at the time of transfer subject
to prevailing Central Bank regulations.

Policy measures
The government:

1. Maintains the right to make exceptions to repatriation in the event the country is experiencing
balance of payments difficulties, sudden and massive outflows or inflows of capital, or experiencing
serious Mmacro-economic crises;

2. May develop a framework to curb against transfer pricing abuses including negotiating, where
applicable, taxation agreements with foreign governments and cooperation agreements for sharing
of information.
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5.2.4. [Expropriation

*(he Kenya Constitution (2010) prohibits expropriation without compensation. BITs signed also protect investors
from undue expropriation.

Policy measures
?

The government:

1. Shall not take any measures depriving an investor of an investment unless all the following conditions
are complied with:

a.  The measures are taken in the public or national interest and in accordance with the law;

b.  The measures are not discriminatory;

c.  Provisions for the payment of adequate and effective compensation accompany the measures;
d.  Requiring due process of law.

2. Provides compensation, in the event of expropriation, based on the fair market value of the investments
affected immediately before the measure became public knowledge. The Investor affected by the
expropriation has a right under the law of Kenya to a review of applicable cases and the valuation of
applicable investments in accordance with the principles set out in this policy.

3. Excludes as expropriation non-discriminatory good-faith regulations related to public health, safety,
protection of the environment or to the public interest.

5.2.5. Dispute prevention and resolution

Kenya has several dispute resolution mechanisms in place and participates in international dispute resolution
forums including both UNCITRAL and ICSID. Article 159 of the Constitution of Kenya 2010 mandates the
Judiciary to promote alternative mechanisms of alternative dispute resolution (ADR) in the administration
of justice. This is further given effect by the Civil Procedure Act (Chapter 21 of the Laws of Kenya). The
Nairobi Centre for International Arbitration Act 2013 also provides for the establishment of a regional centre
for international commercial arbitration and an arbitral court that provides for mechanism for alternative
dispute resolution and for related purposes.

The coming into force of the Mediation Rules 2015 made under the Civil Procedure Act on 4th April 2016,
marked the beginning of the Court mandated mediation being implemented in the Commercial and Family
Divisions of the High Court at Milimani Law Courts, offering appropriate, faster and cost-effective way of
settling disputes. The mediation process is to be concluded within 60 days and may be extended by a maximum
of 10 days from date of referral to mediation.

Policy measures

Recognizing that dispute prevention is a less costly and often more effective way of addressing investment
d’ tes, the government is to:

1. Establish an early alert and tracking mechanism designed to identify and track at-risk investments
and;
2. Initiate immediate problem solving, working closely with investors and relevant parties to resolve

potential issues.

3. Establish a business ombudsman specifically for investors, within the National Investment Council,
who shall receive formal dispute notices and initiate a dispute resolution plan among both parties, to
facilitate settlement of arising investment disputes in a speedy, efficient and effective manner.
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4. Establish a disputes settlement mechanism between an Investor and the State as follows:

vi.

vii.

Disputes between the State and a foreign Investor relating to an Investment of the latter in
the Area of the former, shall, if possible, be settled amicably.

If the dispute cannot be settled amicably through negotiations within 60 days, the disputing
parties shall seek to resolve the dispute through recourse to conciliation or mediation. The
conciliator or mediator shall be appointed by mutual agreement of the disputing parties.
The disputing parties shall endeavour to reach a resolution of the dispute within 60 days
from the appointment of the conciliator or mediator.

If the dispute cannot be settled according to the provisions of paragraphs (1) and (2) within
a period of three months from the date on which either party to the dispute initially
requested amicable settlement, the Investor party to the dispute may submit it to the local
courts of the Kenya.

If the local courts have not settled the dispute within a period of 12 months from the date
of submission to the claim, the Investor party to the dispute may choose to submit it for
resolution:

a) in accordance with any applicable, previously agreed dispute settlement
procedure between the disputing parties; or

b) to international arbitration, subject to the disputing contracting party’s
consent in the specific case, this does not affect consent given in [1As .

The disputing parties shall jointly select one of the following arbitration mechanisms:

a) The International Centre for Settlement of Investment Disputes, established
pursuant to the Convention on the Settlement of Investment Disputes between
States and Nationals of other States.

b) a sole arbitrator or ad hoc arbitration tribunal established under the
Arbitration Rules of the United Nations Commission on International Trade
Law ("UNCITRAL").

A tribunal established under paragraphs IV and V shall decide the issues in dispute in
accordance with applicable rules and principles of international law.

The award of arbitration, which may include an award of interest, shall be final and
binding upon the parties to the dispute.

5.3. RESPONSIBLE INVESTMENT

Kenya's economic development goals are to realize broad based, sustainable and inclusive economic growth and
returns for both businesses and Kenyan citizens. Presently investor obligations are found in various laws and
legislations. However, some are not explicit. To meet the objectives of national development in a sustainable
manner, it is important to promote sustainable development, the respect of human rights by investors,
environmental protection, and combat corruption among others. The objective is to ensure responsible
investment conduct by influencing investor behaviour by clearly articulating investor obligations. The
obligations are intended to create a better balance in investment treaties and guarantees, bolster domestic law,
and address gaps and weaknesses in domestic and international law while holding investors and investments

accountable.
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Policy measures

* 1. The Kenyan Government expects all businesses and investors, domestic and foreign operating in
Kenya, to maintain appropriate minimum standards of corporate behaviour. The government requires
investors and investments to comply with all local and international laws, regulations, administrative

‘ guidelines and policies with regards to: tax administration, corruption and bribery, human rights,
labour, environmental protection, and corporate social responsibility, among others. In addition,
investors shall have specific obligations regarding the government’s special policy objectives
regarding: domestic value addition, promotion of SMEs, and local input sourcing.

2. Businesses and investors are expected to understand Kenya's regulatory environment and abide by
all relevant requirements. Some of the obligations of which foreign investors should be aware are
outlined below.

5.3.1. Legal compliance

The government requires that investors and investments comply with all laws, regulations, administrative
guidelines and policies of Kenya concerning the establishment, acquisition, management, operation and
disposition of investments. It also requires that Investors are responsible for complying with payment of taxes
due in accordance with the letter and spirit of the law. In addition, investors are obligated to comply with:

L national and county laws and regulations and relevant international standards,
anti-corruption and anti-bribery obligations, and
iil. minimum standards of corporate governance and responsible business conduct.

These obligations are binding in nature and are based on national laws unless there is a commonly accepted
higher international standard, based on international best practice, in which case, the obligations should meet
the international standard. These obligations should be enforced through national mechanisms of both Kenya
and in some areas in the home state of foreign investors as well.

5.3.2. Common obligations against corruptlion

Kenya strives and commits to doing business with integrity. This policy acknowledges that corruption
undermines Kenya's efforts to end poverty, promote development and prosperity. This requires avoiding
corruption in any form, including bribery, and complying with the anti-corruption laws of the country. In line
with this, the passing of the Kenya Bribery Act 2016 is a significant demonstration of Kenya's forward-thinking
stance on corruption and its desire to open up the region to foreign and local investment. The Act provides a
more robust system for preventing bribery, including obligations on individuals holding positions of authority
in Kenya or companies operating in Kenya to report instances of bribery and obligations on companies to put
in place bribery prevention policies and measures.

Policy measures
The government is to:

1. Actively campaign against corruption by establishing a mechanism to report corruption by investors
to Kenlnvest and anti-corruption agencies for punitive action.

2. Establish a mechanism to investigate corruption claims from investors and companies for any party
participating in corruption in any form, including bribery, and provide clear punitive guidelines for
all parties found guilty.

3. Ensure adequate whistle-blower protection in line with domestic and international instruments.
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The investor shall:

1. Comply with the nation’s laws against corruption including the Kenya Bribery Act 2016 including
establishing mechanisms to prevent bribery and corruption and to meet with reporting requirements.

2. Report all cases of attempted or actual corruption to Kenlnvest for information and the established
ethics and anti-corruption agency for action.

5.3.3. Minimum standards for human rights and labour

The Constitution of Kenya (2010) establishes the Bill of Rights as an integral part of Kenya's democratic state
and is the framework for social, economic and cultural policies. It recognizes and protects human rights and
fundamental freedoms in Kenya to preserve the dignity of individuals and communities and to promote social
justice and the realization of the potential of all Kenyans.

Policy measures

Investors and businesses are required to familiarize themselves with Bill of Rights and other applicable labour
laws and must:

1. Act in accordance with the Kenya Constitution and applicable national legislation governing labour
and human rights.

2. Respect human rights throughout all aspects of their operations;
3. Act to protect against human rights abuses;

4. Ensure that they do not interfere with the human rights of others and address any negative impacts
of their business activities on human rights;

5. Investors and their investments must respect human rights in the workplace and in the counties and
communities in which they are located.

The government must:

1. Require that Investors and their investments act in accordance with applicable national legislation
governing labour and human rights;

2. Require that all business enterprises domiciled in Kenya must respect human rights throughout all
aspects of their operations;

Act to protect against human rights abuses;
Ensure victims of abuse have access to effective remedy and grievance mechanisms

Ensure that there are repercussions on Investors who violate human rights;

o W\ s W

Enhance coordination between national and subnational investment promotion organs and labour
department to ensure that workers’ rights are being protected;

7. Ensure that investment is not encouraged by lowering core labour standards.

5.3.4. Domestic value added

The Vision 2030 national blueprint aims to transform Kenya into a newly industrialized, middle-income country
providing a high quality of life to all its citizens by 2030. Developing linkages between investors and domestic
firms and employees is a key pillar to enable skills and technology transfers, upgrading domestic enterprises,
job creation, improving business and management practices, and facilitating access to finance and markets.
These linkages are key foundations for robust industrial and economic development for Kenya. Strong linkages
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can also promote production efficiency, productivity growth, technological and managerial capabilities and
market diversification in local firms.

.

The areas of focus are within the four main types of business linkages that occur between TNCs and suppliers
(known as backward linkages); technology partners; customers (known as forward linkages); and those that
result because from a spillover effect.

The government has attempted to address the need to increase and improve the linkages and local content
through the 2016 Kenya local content bill, which provides for a framework to facilitate the local ownership,
control and financing of activities connected with the exploitation of gas, oil and other mineral resources. It
provides a framework to increase the local value capture along the value chain in the exploration of gas, oil and
other mineral resources; and for connected purposes.

Policy measures

Recognizing that effective policies can help spur sustainable and inclusive economic development while
engaging investors as partners, the government:

1.  May develop specific sectoral laws and regulations to guide local content and participation. The Local
Content Bill 2016 for the extractives industry sector is one such regulation.

2. Shall put in place policies, frameworks, incentives and regulations focused on increasing domestic
participation on various supply chains and increased domestic value addition including local training
enhancement and development, technology transfer, enhancing the domestic industrial base,
employment generation, and increase in ownership. These will be cognizant of Kenya's international
and domiestic legal commitments. These measures are expected to;

a.  Improve the policy environment in which the private sector operates to enable the creation of
linkages between foreign affiliates and SMEs.

b. | Motivate, through linkage promoters, foreign affiliates to establish more and deeper sustainable
business linkages.

c. |Upgrade SMEs to meet foreign affiliate requirements, benefiting from their coaching and
mentoring programmes, and the strengthened capacity of local BDS providers.

3. Promote FDI local content uptake by encouraging backward and forward linkages in various value
chains to grow the SMEs capacity and productivity as they transition to medium and large companies.

4. Incentivize foreign and domestic investors, including those seeking investment certificates to
develop and provide domestic value added strategy that addresses how they intend to increase local
employment, provide training, enhance domestic procurement, provide technology transfer, and
encourage enterprise development.

5. Measure the effectiveness of any local content legislation and measure its impact with respect to
benefitting local communities.

57 7. Environmental protection

Kenya is endowed with some of the world’s richest natural resources and ecosystems. The Government is
committed to sustainable development without destruction of the natural resources base. This is evident in the
country’s commitments to sustainable environmental management demonstrated through various initiatives
including those contained in the various National Development Plans. The primary legal framework for
environmental management and governance in Kenya is contained in:

i. Environment Management and Co-ordination Act, 1999 which recognizes the right of every person
to a clean and healthy environment and provides every person locus standi to institute a case for any
environmental rights violation.

il. The Constitution of Kenya (2010) which elevated environmental rights and environmental issues
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iil.

generally to constitutional status under the Bill of rights. Article 69 of the Constitution sets out certain
obligations of both the state and persons with respect to the environment. It places an obligation
on the state to ensure sustainable exploitation, utilization, management and conservation of the
environment and natural resources, and ensure the equitable sharing of the accruing benefits,

encourage public participation in the management, protection and conservation of the environment;
establish systems of environmental impact assessment, environmental audit and monitoring of the
environment, eliminate processes and activities that are likely to endanger the environment, and
utilize the environment and natural resources for the benefit of the people of Kenya.

The Climate Change Act 2016 allows the responsible Cabinet Secretary and relevant State Departments,
impose obligations related to climate change on private entities.

The Kenya National Environment Policy 2013 provides a framework for an integrated approach to
sustainable management of Kenya's environment and natural resources and integrates environmental
management with economic growth, poverty reduction and improving livelihoods.

Policy measures

While seeking to attract investment, Kenya recognizes the need to ensure adequate environmental protection.

1

9:3:6.

The government of Kenya shall not encourage investment by relaxing or waiving domestic
environmental legislation in line with the national constitution and regional agreements that Kenya
is party to.

Investors and business shall comply with applicable laws and regulations, in performing their business
and investments activities, protect the environment and where the activity causes damage to the
environment, the government shall mandate that investors restore it to the extent appropriate and
feasible, and ensure fair compensation is paid to those impacted by the environmental damages.

Investors and business shall seek to leverage and apply green or sustainable technologies wherever
possible to reduce the carbon footprints of their investments and other detrimental environmental
impact.

Corporate social responsibility

Responsible investment and business practices require that investors should act with due care, skill and
diligence, in line with professional norms and standards of behaviour, act in good faith in the interests of their
beneficiaries and clients, including avoiding conflicts of interest, or where such conflicts are unavoidable, to
balance and disclose such conflicts and to take account of environmental, social and governance (ESG) issues,
in their investment processes and decision making, encourage high standards in the companies or other entities
in which they “have invested, and contribute positively to the communities they do business in.

Policy measures

The gavernment understands the importance of good corporate citizenship to sustain a healthy relationship
between business and our citizenry and:

1.
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Encourages companies to develop and integrate CSR practices into their core business activities that
meet international acceptable standards.

Encourage investors to contribute to human capital formation, local capacity building in close
cooperation with local communities, create high-quality employment opportunities and facilitate
relevant training and professional development for communities, and encourage the transfer of
technology to local suppliers.
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5.4. INVESTMENT PROMOTION AND FACILITATION

Currently, the investment promotion and facilitation initiatives are administered through numerous policies,
regulations and legislations cutting across several sectors of the economy. This has created ambiguity and
confusion regarding handling of investors leading to unnecessary delays. Kenya's institutional and legislative
framework governing investment is found in the Investment Promotion Act (IPA) of 2004. The Act aims at
promotion and facilitation of investment by assisting investors in obtaining the licenses necessary to invest,and
providing other assistance and incentives for related purposes. The Investment Promotion and facilitation
is made more difficult by the fact that investors in Kenya face numerous challenges and obstacles, such as
inadequate access to investor services, inadequate information and cumbersome manual and duplicative
procedures.

The policy recognizes that various departments and agencies (EPZA, SEZA, Brand Kenya, EPC, KTB, NEMA,
Immigration, KRA, KPLC, CAK, NCA, NLC, Registrar of companies) also interface with investors; it further
considers the new constitutional dispensation creating the national and county levels of government, where
there is a continuous development of laws, within counties such as (Machakos, Nyeri, and Mombasa) as they
develop subnational investment promotion frameworks. The policy also acknowledges current provisions in
the Export Processing Zones Act, Special Economic Zones act, State Corporations Act, Tourism Act (2011),
Companies Act (2015), Regulations on Taxes, Immigration Act, Kenya Citizenship and Immigration Act (2011},
Environmental Management and Coordination (Amendment) Act (2015), Competition Act (2010), National Land
Commission Act (2012), National Construction Authority Act (2011), Energy Act (2006) encompass promotion
and facilitation functions.

The foregoing necessitates purposeful, coordinated. synergised, targeted, strategic and comprehensive
fr-—ework encompassing all relevant stakeholders in attracting, facilitating and retaining high quality and
s ‘nable investment. Combined with a world-class approach to handling and responding to investor
inquiries, countries can sway potential investors in the site selection process to choose their countries.

A key part of investment promotion is obtaining follow-on investment from existing investors. This process 1s
usually a result of diligent aftercare efforts that are aligned with supporting existing investors and continued
improvement of the investment climate. With respect to measures that have been undertaken to support
facilitation, there is a digital platform under the e-citizen platform. There also exists a OSC that brings together
all sector regulators to help fast track approval and licensing needs thus shortening project implementation
period.

5.4.1. Investment promotion

To increase both the share of FDI and DDI that the country benefits from and align the country’s promotion
activities with international best practice in this area, the government will consider the following :

Policy measures

1.  Amend the Investment Promotion Act (2004) and align it to the new constitutional dispensation and
Kenya's obligation under treaties or conventions that have been ratified.

2. Operationalize the National Investment Council.

Formulate framework legislation, guidelines and stakeholder engagement for seamless coordination
of investment promotion and facilitation and to ensure investor targeting and support to meet priority
objectives.

4. Align national and subnational investment promotion strategies as part of the investment promotion
process.

5. Provide sufficient budgetary resources for investment promotion and facilitation considering the
critical role of private investment in wealth and employment creation.

6. Embrace ICT and develop a digital platform to enhance investment information sharing.
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5.4.2.

Investment facilitation

To streamline the investment process from entry to project implementation and operationalization, the
government has established a One-Stop Centre that enables investors to receive essential services under
one roof digitally and physically, with continuous process mapping and simplification efforts. Appropriate
channels are identified to help with coordination of provision of essential services offered to the relevant
county government departments.

Policy measures

To improve investment facilitation, the government is to:

1

5:4:3.

Develop a national Customer Relationship Management (CRM) system that will be shared between
national and subnational governments.

Strengthen investor services both at pre-establishment and post-establishment stages.

Constitute a land committee comprised of relevant institutions to handle investment related matters
from inception of the project to dispute resolution where it may arise. They should take cognisance
of the fact that land is an economic resource that should be managed productively, and is a finite
resource that should be utilised sustainably.

Establish land banks in line with the Land Act, 2012 and subject to Article 65 of the Constitution,
which could be used far large investment projects. This may include encouraging counties to establish
a forced savings scheme where a percentage part of their budget allocation goes to purchasing land to
be set aside for investment purposes. A mechanism will be developed to review the adequacy of the
land bank and other investment constraints pertaining to land.

Aftercare, retention and advocacy

Recognizing the importance of proper investor aftercare to retain investors, and the role that it plays in keeping
investors and upgrading investments, the government is to take:

Policy measures

L

2,
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Provide aftercare support and services to investors covering post-establishment facilitation services
through to development support aimed at retaining investment, encouraging follow-on investment
and achieving greater local economic impact. Kenlnvest aftercare services shall consist of the following
activities organized into three categories:

a. Administrative — Kenlnvest shall offer investors administrative services such as assistance in
obtaining appropriate visas, work permits and associate dependents’ passes, and special passes.
Kenlnvest may also work with third parties to provide additional services such as licensing
approvals, coordination with government authorities on investment-related issues and country
acclimatization services such as finding schools.

b.  Operational — Kenlnvest and or the County Investment Units may offer operational services
to investors which include, but are not limited to, finding commercial space, staff recruitment,
training, identification of local suppliers, and developing collaborations between local institutions
and investors to increase and enhance productive capacity, skills and technology transfers and
increasing high-quality employment.

c. Strategic - Kenlnvest and the County Investment Units shall work with national and county
governments, private sector associations, and other relevant parties to improve the long-term
investment climate for investors, assist in development of investors’ R&D capacity, and providing
services that support local firms’ development into world-class institutions.

Establish clear quantitative and qualitative targets for the retention of high-quality investments.
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3. Provide for the continual evaluation of the quality of investor support by both national and county
governments.

4. Undertake strong advocacy role to improve investment climate based on its ongoing evaluation of the
investment climate. An annual State of Investment report shall be published.

5.4.4. Green investment

The sustainable development agenda has intensified the debate at national and international level on the need
for collective action on climate change. Discussions have been ongoing around green investments in various
fora including at the UN climate summit (COP21), UNCTAD 14 Summit in Nairobi, and the Addis Ababa Action
Agenda focusing on the need to align investments to the Sustainable Development Goals. 2016 saw the G20
Green Finance Study Group and the Financial Stability Board's (FSB) industry-led disclosure task force report
on climate-related financial risks. The National Treasury and Planning also launched discussions and a draft
Policy on Climate Change Financing. In 2016, The Climate Change Act was passed which allows government to
impose obligations related to climate change on private entities. Together, these initiatives indicate the growing
importance policy makers now place on governments and the business community’s contribution to the global
climate agenda.

Policy measures
To increase green investment, the government is to, where feasible and appropriate:

1. Develop a blueprint for concerted action towards climate change mitigation through green
investments;

2. Align and harmonize other policy options and strategies of government geared towards climate
change specific to green investment generation and finance;

3. Provide market incentives for low-carbon, climate-resilient investment to steer investments over
time to least-cost mitigation options;

’ 4. Establish open and competitive markets for green investment including in green technologies
and infrastructure.

»

5:5: INCENTIVES FRAMEWORK

Kenya has put in place a simple, globally competitive tax regime for investment and incentives (fiscal and non-
fiscal) are currently provided across a wide array of sectors. Some examples include tax incentives to foreign
firms that manufacture goods locally for export, including a 10-year corporate income tax holiday and a 10-year
withholding tax holiday on repatriated dividends and other remittances. Foreign investors are also exempted
from paying value added tax (VAT), import duty on inputs, and payment of stamp duty on legal instruments.
Investors qualify for 100% tax deduction on new capital investments. These incentives are managed within the
National Treasury and Planning. Presently National Treasury and Planning, which is responsible for public
fir - 'ce management, consults with Kenya Revenue Authority, whose mandate is revenue collection and
e ement of compliance to taxation laws and regulations, to approve investor requests for fiscal incentives.
These are then captured in the respective annual Finance Bills.

However, tax incentives are often introduced through lobbying and in an ad hoc manner by sectors/ministries,
departments and agencies during sector budgetary hearings, and are rarely subject to proper cost-benefit
analysis or reviewed ex-post to assess their impact vis-a-vis the purpose for which they were introduced. There
is also lack of empirical studies to ascertain outcomes of existing investment incentive schemes more broadly.

Policy measures

Recognizing the importance of incentives in attracting some types of investment, while understanding the
drawbacks to fiscal-only incentives, the government is to:
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5.5.1;
Types of
L

5.5.2.

1. Utilize evidence based tax incentives to avoid unnecessary erosion of the tax base through tax
incentives, by undertaking research to ascertain empirical outcomes of existing incentives.

2. Conduct a periodic review of tax incentives to ensure relevance and effectiveness.

3. Review the current incentive regime to identify the possibility of streamlining existing incentives
and favouring or a more competitive corporate income tax rate for all.

4. Through Kenlnvest, publish a periodic investor related tax incentives manual for information

sharing purposes.

5. Develop and implement national policies that incentivize investors in developing human capacity
of the domestic labour force. They may include incentives to encourage employers to invest in
training, capacity building and knowledge transfer, paying attention to the special needs for
youth, women and other vulnerable groups.

6. The county governments will provide incentives in line with the Constitution,

Types of incentives
incentives offered may include but are not limited to the following:

Fiscal incentives such as reinvestment allowances, investment tax credits, accelerated depreciation
and duty exemption. All fiscal incentives must:

a.  Have an equivalent or greater offsetting positive economic impact through job creation,
enterprise development, training credits, etc.

b.  Be evaluated on a regular basis for efficacy.

Non-fiscal incentives such as special consideration on visa issuance, specific permitting, facilitation
and access to land.

Hybrid incentives such as government guarantees that may involve fiscal or non-fiscal measures.
Performance-based incentives that are based on actual results achieved.

Develop discretionary vs. non-discretionary incentives.

Incentive criteria

All incentives offered should meet the following criteria:

Be consistent with the government’s sustainable development priorities and investment strategy,
Be consistent with the spirit and letter of the Constitution,

Be limited to sectors that the government has identified as priority sectors under its current or revised
development plans,

Be offered only to investments that meet the following criteria:

a. Incur significant benefit to nationals in terms of job creation, technology transfer, skills
development, and productivity improvement,
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5.

5.5.3.

b, Be consistent with the type of investment and investor preference. For example, government
incentives may include infrastructure improvements that benefit the larger community and
may not include a direct fiscal component to the investor,

Standard incentives should be non-discriminatory and time-bound; once the incentive period has
lapsed, investors should fall under the general tax regime.

Obtaining incentives

Asmuch as possible, the government shall provide incentives to investors on an automatic and non-discretionary
basis once investors meet defined criteria.

5,

5.5.4.

For investors to obtain standard incentives, the government may:

Require that investors meet certain minimum capital requirements based on sector, company ability,
and size of investment,

Require that investors submit a domestic value added plan in connection with their application for
a specific incentive. If the government mandates a domestic value added plan in connection with a
particular incentive, it shall also be required to publish the criteria against which it shall evaluate the
domestic value added plan for approval,

Grant incentives conditionally based on on-going performance evaluations and criteria so long as
such criteria and stated outcomes are communicated to investor at the time of incentive approval,

To simplify the process of obtaining investment incentives, the government shall:

a.  Publish all available incentives in the country's investment promotion material including
websites along with objective and stated criteria to receive specific incentives,

b. | As part of the registration process, make available the application for an investment certificate
and allow investors the opportunity to jointly or separately submit this application with their
company registration,

c.  Evaluate all applications for incentives and provide a decision to investors in a timely manner.

Issue Investment Certificates as follows:

a.  Standard Investment Certificate — This certificate shall be granted on the basis of defined approval
¢riteria and shall also provide a standard set of benefits. This certificate shall be granted quickly
and efficiently to anyone who meels the criteria.

b.  Custom Investment Certificate — This certificate shall be the product of an agreement between
the investor and government and may only be authorized by the NIC and granted only for
projects that make an exceptional contribution to the economy. The government may determine
custom criteria and provide custom benefits. The government shall establish the threshold of a
significant investment and publish it.

Review of incentive efficacy

The government shall periodically review, at least once every three years, existing incentives to
evaluate their effectiveness. It will look at the overall efficacy of the incentives scheme as a whole
and efficacy in respect of each individual investment that received an incentive. The following criteria
will be used:

Overall efficacy of the incentives scheme as a whole,

Benefit to local communities and the country at large,
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3.  Track record in attracting and retaining investors,
4. Impact on government revenues,
5. Impact on environment.

Following this review against the above specified criteria, the government may choose to discontinue incentives
which do not meet stated development objectives but may not phase them out for existing investors except as
outlined in the incentive agreement granted to the investor upon the approval of the incentive.

5.5.5. Authorily to issue incentives
With respect to incentive approval and issuance:

1. Incentives may be granted to investors through an act of Parliament and through legislative and/or
administrative programs such as Special Economic Zones,

2. Ministries, working with the NIC, may also offer incentives subject to the criteria specified in this
policy,

3. As the Secretariat, Kenlnvest will be responsible for approving standard or custom Investment
Certificates for investors that meet the pre-established criteria,

4. Inconjunction with the Ministry responsible for finance, the NIC may evaluate and approve additional
incentives related to investment requests from investors under the custom incentive certificate, if
these incentives fall outside established guidelines. Such approval shall have the force of law,

5. All government agencies, national or county, wishing to provide non-standard incentives shall first
submit the desired incentive to the NIC for approval. For the purposes of this policy, a non-standard
incentive is an incentive which is not already provided for in existing (or future) legislative or
administrative frameworks.

5.6. SECTOR FRAMEWORK

The Government’s economic policy priorities are set out in its Vision 2030, including targeted sectors. This
document and its many subsidiaries articulate the country’s strategy over the period of 2008 to 2030 to become
a newly industrializing middle income country providing a high quality of life to all its citizens by the year 2030.
The strategy also places the country firmly within the growing opportunities of the East African region. The
strategy is based on three pillars - economic, social and political - that are to be implemented in successive five-
year medium-term plans. These sectors identified complement the country’s competitive advantages, advance
the country’s economic development agenda and meet the needs of its citizens.

Policy measures
To focus adequate resources on priority sectors, the government is to:

1. Outline priority sectors set out in Vision 2030 and other government policies, by industry and
activity, to develop focused promotion and facilitation, and align incentives appropriately.

2. Improve the regulatory and business climate of the industries and activities identified.

3. Evaluate the progress of development within priority sectors.

With respect to the flagship projects prioritized within the five-year medium term plans, the
government will:
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1. Work with relevant agencies to ensure clarity of projects,
- 2. Work with relevant ministries, departments and agencies to develop sector profiles,
3. Facilitate and manage emerging issues,

. 4. Identify concrete bankable projects from the profiles for promotion by KenlInvest or through PPP.

5.6.1. Sector restrictions

Kenya is very open to private investments, both domestic and foreign, and across most sectors of the economy,
with the main restrictions being those around investments that are vital and highly sensitive to the country’s
security, safety and of national interest.

To ensure investment proposals are consistent with Kenya's national interest, the government may review
major foreign and domestic investment proposals on a case-by-case basis through the National Investment
Council, which ¢an make final recommendations to the Government on those proposals. The review system
allows the Government to consider community concerns around foreign ownership of certain assets affecting
national interest,

The following policy measures apply with respect to sector restrictions:

1. Restricted/Negative List - Kenlnvest shall publish a list of restricted sectors on its website and on
any promotional materials which comprehensively layout Kenya's national investment policy. This
list shall be generated by the NIC in its periodic reviews of the investment climate. The list shall be
approved by the Cabinet and or Parliament.

2. Review! Every three years, the NIC will update and publish the list on sensitive and restricted sectors.

3. Exemptions - Parliament may grant exemptions from this policy upon recommendation of the NIC
for investors seeking to make significant investments in priority sectors, or if the NIC deems such
investment necessary for national interest. Current investments that would otherwise be restricted
under this policy shall be grandfathered as of the enactment of the policy except in instances where
such investors wish to expand their investment after policy enactment.

5.7, REGIONAL INTEGRATION AND INVESTMENT AGREEMENTS

5.7.1.  Regional Integration

Kenya recognizes the benefits accruing from effectively integrating her economy with others in the region as
regional integration strengthens investment-growth links and enhances business environment for investment.
This policy is cognizant of Kenya's commitments to the East African Community (EAC), the Common Market
fo~ Fastern Southern Africa (COMESA) and the African Union (AU). The Kenya Investment Policy is therefore
a d to reflect the aspirations of regional agreements, including regional integration policies and regulatory
rerorms that enhance determinants to attract higher levels of diversified FDI.

5.7.2.  Investment Agreements

Kenya is actively involved in bilateral investment treaty (BITs) and multilateral treaty negotiations with
various countries, including investment related chapters in free trade agreements among others. Kenya
investment framework is consistent with its international obligations and requisite policy space to achieve
national development goals. An ad hoc negotiating committee 1s in place, chaired by the National Treasury,
and comprising of representatives from the Ministry of Foreign Affairs, Attorney General’s Office and Kenya
Investment Authority. The negotiations are reactive to requests received, and are based on models presented
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by negotiating partners. There is need to align treaties with modern practice, safeguard Kenya's development
agenda and goals and establish clauses that will protect both the investor and the state from any untoward
arbitration threat.

The KIP recognizes that treaties should be designed as part of a holistic, long-term government strategy,
integrating the various dimensions of sustainable development (particularly given the time-horizon of treaties)
given that commitments, obligations and rights in treaties can affect domestic policy space, regulatory systems
and the rights of stakeholders in unanticipated ways. Treaties should provide opportunities to shape the
respective obligations of all stakeholders, including home governments and investors. It also notes that policy
goals, human rights obligations, and sustainable development objectives might not be considered in investor
state dispute settlement unless considered explicitly in the treaty.

The KIP therefore aims at modernizing and strengthening Kenya's investment regime by putting in place a
series of measures and regulations that will ensure Kenya remains open to foreign investments. It provides
guarantees, protection and obligations commensurate to its level of development to all investors while
preserving its rights to pursue developmental public policy objectives.

Policy measures

1. KIP recognizes and ensures that [IAs are balanced in setting out rights and obligations of the State and
investors for the benefit of all parties.

2. Under the Ministry responsible for investments, a single, unified negotiating body shall be established,
coordinated within KenInvest, dedicated in researching and negotiating Kenya's position with respect
to investment agreements and treaties, including related chapters in other international and regional
treaties. In line with this, a standing national committee responsible for negotiating BITs and related
chapters shall be constituted and gazetted comprising of members drawn from the Ministry of Foreign
Affairs, the National Treasury, State Department responsible for Trade and Ministry responsible for
investments, Kenya Investment Authority and Attorney General’s Office. This team will, from time to
time co-opt relevant sectors.

3. The National Investment Council shall guide the country’s negotiating team in developing Kenya's
position with respect to investment agreements and treaties, including related chapters in other
international and regional treaties.

4. A report will be prepared annually on the state of play in the national, regional and international
investment policy and agreements arena to advice on necessary reforms.

5. A review of the existing treaty network in line with “best practice” will be undertaken and measures
will be put in place to regularly review agreements and treaties for effectiveness and relevance and
adapted to changing development dynamics.

6. Develop Kenya’s model bilateral investment treaty.
7. Investments that qualify to be covered by BITs will be in the following context.

a. Be a private enterprise within the territory of Kenya, established, acquired or expanded by a
foreign investor, and admitted in accordance with the laws of Kenya;

b.  Be registered, approved and/or recognized in accordance with the legal requirements of Kenya;

c. To qualify as an investment covered by a BIT, an enterprise must have the following
characteristics of an investment: a substantial commitment of capital or other resources, the
expectation of gain or profit, the assumption of risk, and significance for Kenya’s development.
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5.8. OUTWARD FDI

Domestic firms’ investment abroad offers the home country excellent opportunities to profit from international
'markets through the global value chains internationalizing companies build and link up to. Outward investment
is therefore an instrument to strengthen domestic companies and ensure that their expansion also benefits the
home country, through taxes, transfer of technology, employment, country image building.

*Parallel to the emergence of the BRIC economies, there is an increasing trend of South-South investments (i.e.,
foreign investment flowing from a developing country into the economy of another developing country) and
this may justify the inclusion of the “outward” investment in the NIPS, by these developing countries that
have at least some firms able to invest overseas. Parallel to the emergence of the BRIC economies, there is an
increasing trend of South-South investments (i.e., foreign investment flowing from a developing country into
the economy of another developing country) and this may justify the inclusion of the “outward” investment in
the NIPS, by these developing countries that have at least some firms able to invest overseas.

In the long run countries should not only foster domestic investment, but also strengthen domestic firms
so that they can compete internationally. To this end, internationalization is a necessary step as it offers
domestic firms access to international resources, factors of production, markets and strategic assets. Outward
investment is therefore crucial to allow developing country companies to integrate into the international
production network. Outward investment is thus a relevant element of a national development strategy to
complement inward investment.

Policy measures

The government is to:

[.  Continue the promotion of cross border investments, particularly in Africa through regional
agreements such as EAC and COMESA to take advantage of incentives offered by other countries.

[ o]

Develop collaborations with other countries to identify viable investment opportunities for Kenyan
investors.

3. Create an outward investment unit within Kenlnvest focused on helping domestic investors with FDI
particularly in regions where the country has investment or regional agreements in place.
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Chapter 6:

POLICY IMPLEMENTATION, MONITORING AND EVALUATION

6.1. HARMONIZATION AND RATIONALIZATION OF LEGISLATION

To improve the business environment and ease the operation of investors across the entire investor journey or
cycle (entry, operation, growth, and closure), all the legislation touching or impacting on investments will be
harmonized and rationalized as one of the initial activities of implementing the policy.

6.2. INSTITUTIONAL FRAMEWORK

The existence of multiple institutions that deal with investment-related issues without adequate coordination
has weakened the effectiveness of the country’s investment promotion and facilitation efforts. With devolution,
these institutions extend to county governments, which have taken on investment promotion in a legitimate
effort to attract investments into their county. This lack of efficacy is manifested through under capacity of
the various institutions, an unclear strategy about which investment opportunities to target, and a negative
investor experience as they navigate multiple bureaucracies. Increased institutional complexity also means
longer delays, as investors seeking special approval or incentives for significant investments are forced to wait.
These factors contributed to limit private investment, including FDI, relative to the country’s potential.

The successful implementation of this policy will be dependent upon the collaborative efforts and synergies of all
the stakeholders and actors through establishment of an effective partnership framework via new institutional
and management arrangements. The policy is also cognisant of functional assignments between the two levels
of government with respective accountability, reporting, and management responsibilities as stated in Article
189 of the Constitution of Kenya (2010) and Article 4 of the Intergovernmental Relations Act.

The policy implementation process will adopt an intergovernmental mechanism approach involving different
stakeholders — State actors {government ministries and agencies) at the national and county levels; investors
(individuals, corporations, domestic and foreign); regulatory bodies; professional associations; private sector
representatives; non-state actors (chambers of commerce); and development partners. The following are the key
investment sector actors and their respective roles in implementing this policy:

Policy measures

6.2.1. National Investment Council

Through the Investment Promotion Act 2004, an attempt was made to harmonize investment related activities
and economic development under the National Investment Council. Section 26.1 of the Act provided for the
establishment of The National Investment Council as an unincorporated body, with the Chairman who shall be
the President or a Minister designated by the President. The NIC was to:

a)  Advise the Government and government agencies on ways to increase investment and economic growth
in Kenya; and

b)  Promote co-operation between the public and private sectors in the formulation and implementation of
government policies relating to the economy and investment.

The NIC was however not operationalized.

Recognizing the need for better coordination of investment policy, promotion and investment-related initiatives
at both the national and county levels, the National Investment Council (NIC) shall be operationalized to
provide an overarching coordination mechanism. The Council will be chaired by The President while the
Cabinet Secretary responsible for investment shall be the secretary and the Kenya Investment Authority (being
the national Investment Promotion Agency) shall serve as the Secretariat of the Council.

The mandate of the NIC is to:

a. Formulate an investment strategy;Provide guidance on implementation, review, amendment
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and investment units responsible for investments, and to develop their county profiles and
effectively utilize the country’s investment promotion tools;

b. Coordinate the national and county investment promotion programmes of institutions that
promote investment;

¢ Assist domestic investors seeking to invest abroad with investment establishment and
advocacy efforts where necessary and appropriate to increase outward FDI;

d. Coordinate research and negotiations of Kenya's position with respect to investment
agreements and treaties, including related chapters in other international and regional
treaties;

e.  Supervise the implementation of facilitation, retention, support and aftercare activities by
both national and county governments;

f Coordinate with counties the promotion, retention, support and aftercare activities;

Work with counties to highlight profitable investment opportunities, publicize investor-
ready and bankable projects, identify local partners and provide a positive image of the
economy to investors;

h.  Establish the country's investment promotion website;

i.  Deliver high quality facilitation services to investors to maximize the value of existing
investments, ensure investment retention and encourage reinvestment to help the country
realize its vision of economic independence;

j. Produce an annual monitoring and evaluation report to the NIC that assesses the country s
progress against its stated investment objectives as well as the impact of existing investments
in five areas: 1) county and community engagement; 2) sustainable development; 3)
diversified export-led growth; 4) empowerment of domestic small and medium enterprises;
and 5) regional integration including participation in regional value chains, Kenya's role
as a regional strategic hub, and regional access to markels;

k. Engage in investment policy advocacy at the national and county level, and formulate
investment policy recommendations accordingly:

. Evaluate existing investments’ contributions to inclusive growth, job creation, community
outreach, Vision 2030, SDGs, and Agenda 2063;

m. Publish an annual report of the NIC's monitoring and evaluation along with SMART
recommendations based on findings. In successive years, the NIC shall publish progress
against recommendations;

n.  Undertake investor tracking and conduct annual surveys of investor satisfaction which
shall be shared with the NIC and published on its website;

o. Leadan inter-agency team in a triennial review of the investment climate with recommended
changes for the NIC to implement in its function as the secretarial;

p.  Provide an annual investor aftercare report to the NIC and share this report with all
registered investors who hold a valid investment certificate;

g. Take lead in collection of FDI and DDI data, including impact data, which may include
playing the lead role in coordinating with various government agencies.

2. Kenlnvest shall have a board comprised of senior members from national and county governments,
and the private sector, including both Kenyan and foreign investors.

3. The Government must ensure that Kenlnvest has adequate resources to actively provide pre- and
post- investment support to various investors and counties.
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4. To avoid different agencies at the national and county level contacting the same investor without
5. coordination, and to ensure that counties are appraised of potential investment opportunities:

r.  Kenlnvest shall maintain a database of all contacts established with current and potential
investors. The database shall be freely available to all county governments, who also engage
to update it based on their contacts with investors (see 6.1.3.3);

s.  Kenlnvest shall contact counties if:
i. Aninvestor has expressed interest in a specific county;

ii. Any potential investment opportunity for which a county may be suited for
arises.

6. Kenlnvest will have final responsibility for handling investor concerns related to aftercare,
support, retention or facilitation.

7. Coordinate an annual forum with County Investment Units to review the collaboration and
relevant investment related issues.

County investment promotion

sure that counties are benefitting from investment activities and better define the coordination between

niaonal and county agencies, and in line with Article 189 (1) and (2) of the Constitution, the following policy
measures apply to counties:

1.

Counties will create their own county investment units (CIUs) that will range from an officer, a
department of a desk responsible for matters of investment, provided their mandates do not conflict
with national policy objectives or legislation. Counties notify Kenlnvest in writing as to which entity
is autharized to carry out investment-related activities on its behalf, prior to undertaking investment
activities to avoid potential investor conflicts. Counties may request Kenlnvest to;

a.  Deploy officers to their counties or,

b. | Create investment desks at Kenlnvest. Kenlnvest may provide requested resources at their sole
discretion and based on available resources.

CIUs will be responsible for the following promotion related activities:

a. | Developing their unique value proposition to investors in conjunction with Kenlnvest, based on
their competitive advantages and working with Kenlnvest to create promotional literature that
can be shared with potential investors,

b. | Identifying and/or defining concrete projects within their counties that are ready for investment.
Counties may work with Kenlnvest on this exercise,

c. | Working closely with Kenlnvest and local communities to identify land available for investment
and facilitate the entry process for investors,

d. | Providing incentives to investors that fall within their devolved authority including land and
fast-tracking of investor permits.

e.  Facilitating community engagement and review of potential investment projects and obtaining
local endorsement for any county-based government incentives.

f | Working closely with Kenlnvest to provide effective investor aftercare and supporting Kenlnvest
with identifying and facilitating reinvestment and upgrading of current investments.
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g Monitoring the investment climate in the county and provide write ups /policy memorandums
to the county and national government for corrective action.

h.  Inliaison with Kenlnvest, profile and maintain a database of MSMEs that could form partnership
i with large players, in order to encourage and enhance domestic value addition.

2. To avoid different agencies at the national and county level contacting the same investor without
coordination:

a. There will be a national CRM where both Kenlnvest and the CIUs are able to interact with,

b.  ClIUs must notify and coordinate with Kenlnvest before undertaking any investment-related
activities requiring investor contact,

¢.  CIUs must consult the investor contact database established by Kenlnvest before contacting
investors and update the database after any contact is made. If an investor is not in the database
and Kenlnvest has not contacted the investor, the county shall update this database with the
new contact details.

6:3. INVESTMENT COOPERATION

6.3.1. County regional blocs

As part of the authority counties have under devolution, counties are free form regional blocs that work with
one another to promote investment. Indeed, these activities are highly encouraged where they help increase the
individual county competitiveness and improve overall investment in the country. Regional blocs are beneficial
because they can help counties pool together resources, create a larger market for investors, and increase
efficiency for investors thereby reducing costs.

6.3.2. Public-private partnerships

Public-private partnerships are an important part of investment facilitation. The country provides for public-
private partnerships in the Public-Private Partnerships Act. In certain investment scenarios, private investors
may require public investment to move forward with an investment. Examples include the extractives industry,
energy, and transportation. Such arrangements are governed by the Public Private Partnerships Act (2013). This
policy endorses these partnerships and strong inter-agency cooperation to increase their chances for success.

6.3.3. National and County intergovernmental cooperation

The policy recognizes the importance of intergovernmental cooperation between national and county
institutions and encourages it. The policy in Article 189 of the Constitution of Kenya (2010) and Article 4 of
the Intergovernmental Relations Act. The various institutions outlined in this policy including the National
Investment Council, Kenlnvest and County Investment Promotion Units are designed to work harmoniously
to enable efficient investment promotion, attraction, facilitation, and aftercare efforts. As set forth herein,
the national government is charged with providing an enabling environment for investment promotion
and facilitation which includes providing technical support to counties as they undertake their investment
promotion efforts. Counties have the autonomy to pursue investors within the context of devolution and
under the authority granted to them by the Constitution of Kenya (2010) in a harmonious manner to prevent
undue gaming by investors and to present a united front as investors deal with various national and county
governments.

6.3.4. Investment relationships

The KIP closely complements other national strategies that aim to fulfil the Vision 2030 goal of increasing
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economic growth. The underlying themes recognised and complemented include the development of local
firms, the creation of better jobs as well as economic diversification through private sector growth, and the
‘recognition that the Government has a role to play in creating an enabling environment for business.

The KIP is further linked to various investment-related policies, treaties and investment agreements. These
include regional agreements such as COMESA, bilateral trade (such as the Africa Growth Opportunity Act
with the United States of America) and investment agreements, and trade agreements between Kenya and
other regions, such as the European Union. In this context, this policy is formulated with the goal of acting
as an anchoring policy against which future investment agreements shall be assessed to ensure a cohesive
investment strategy that brings Kenya closer to its economic goals.

Cooperation is an important aspect of the KIP. Successful implementation of this requires extensive collaboration
across all national and county-level entities dealing with investment-related issues, including the ministry
responsible for investments, the NIC, Kenlnvest, county governments, the treasury and other ministries as well
as the private sector and civil society.

The NIC is designed to bring key actors across the investment spectrum together to ensure that pertinent
investment issues are addressed as efficiently as possible. As the secretariat for the NIC, Kenlnvest handles
coordination activities to facilitate the greatest amount of cooperation and improve the investment experience
for investors while striving for optimal outcomes at local and national levels.

Regulators are an important part of investment policy. This policy advocates for regular meetings between the
investment promotion agency and regulators as part of the advocacy efforts of Kenlnvest to ensure effective
implementation of this policy.

E time to time, joint cooperation with other investment promotion agencies regionally may be required to
fu....er the goals in this policy. These joint promotion and coordination activities are encouraged and are to
be supported by the government. Some of these activities may include a joint forum where the heads of the
investment promotion agencies come together at a regional level. These working relationships may also extend
across other forms of cooperation including Kenya's involvement in the EAC and COMESA.

6.3.5. Summary of the role of various actors

The functions across the investment cycle are delineated as follows:
Al

1. Investment strategy development

The NIC is responsible for formulating the country’s overall investment strategy and implementing a
corresponding policy to ensure that investment contributes to the country’s development goals.

2. Investment climate

The investment climate is comprised of several important components, each of which has one or more
government agencies responsible for its health. For the purposes of this policy, key components of the
investment climate include a sound regulatory environment, good macroeconomic conditions and a
good security environment. This policy recognizes that a sound regulatory environment arises from
good regulations which result from formal legislation enacted by parliament as well as regulations
from the various ministries and regulatory agencies. Further, good macroeconomic conditions are
fostered through the sound implementation of government policies across the entire spectrum of
government activities by both national and county governments. Lastly, a critical component of any
investment climate is a robust security environment where investors, employees and all stakeholders
feel safe.

In the context of the national investment policy, the responsibility to advocate for a sound investment
climate lies with the National Investment Council - which is comprised of national and county
government representatives — and Kenlnvest. As it relates to counties, security is an especially
sensitive issue since some counties may not have an enabling investment climate due to heighted
security concerns. Kenlnvest, working with respective IPUs in counties where security is a concern,
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will work to advocate for increased resources by the national government to affected counties to
improve the security situation in those counties and increase those counties’ ability to properly attract
investment.

3. Investment agreement reviews
The NIC is responsible for reviewing and approving BITs and investment-related chapters in treaties.

4. Investment promotion and facilitation

The primary responsibility of investment promotion and facilitation falls on Kenlnvest. Counties,
through the County investment institutions, play a major role by developing bankable projects,
outlining their competitive positions, and preparing marketing materials aligned to their areas of
strategic focus. Officials at the county level also play an important role in investment facilitation,
including securing community approval, providing land where needed, and participating in investment
promotion activities for specific investment projects in collaboration with Kenlnvest.

1. Investment entry and establishment

Various government agencies are involved at different levels along the investment entry and
establishment process. These agencies include the Revenue Authority, the Department of
Immigration, the counties, and the ministries in charge of granting special permits and licenses.
Kenlnvest plays a facilitation role among these entities through the One-Stop Centre to minimize
the administrative burden to investors and government agencies.

2. Investment retention and aftercare

Counties play a major role in ensuring that investments located within their counties are given
the highest level of attention. The Government is responsible for ensuring that the overall
investment climate remains attractive to potential and existing investors. Kenlnvest is responsible
for taking the lead to provide effective aftercare services by working with counties and national
government actors.

3. Investment assessment

Ensuring that investments are contributing to the country’s economic, social and environment
sustainability objectives is important. Measuring investment impact with respect to community
engagement, development objectives, and key investment linkages between investors and small
and medium enterprises is shared responsibility among the different actors. While the NIC will
spearhead this process, it must work closely with other national and county institutions to ensure
that the country continues to target and attract the proper investment mix.

To ensure greater cohesion among government agencies, the government may:
1. Formalize functions across different actors through inter-agency service level agreements,

2. Such agreements should be submitted to the NIC to prevent redundancy and monitoring and evaluation
purposes.

6.4. FINANCIAL REQUIREMENTS

Recent empirical research by the University of Oxford, using time series data for many countries, indicates that
investment of US$ 1 in investment promotion can generate US$ 189 in investment and one job for every $78
spent on investment. The implementation of the policy will require additional funds over and above the budget
currently allocated to investment promotion and facilitation. The establishment and operationalization of the
National Investment Council will further require financial allocation.

52 | REPUBLIC OF KENYA —— —



-

KENYA INVESTMENT POLICY - Faster Investment Growth for Sustainable Development

It is therefore imperative for both national and county governments to allocate sufficient budget on an
annual basis investment promotion and facilitation, land acquisition and feasibility studies and investment
vpportunities packaging.

5.5. MONITORING AND EVALUATION

Monitoring and evaluation are crucial to ensuring effective implementation of the KIP, as measured by progress
against stated policy objectives. In this regard, the matrix annexed highlights what needs to be done in line with
the proposed measures, including verifiable indicators, showing clear expected outcomes.

1. Provide for an effective monitoring and evaluation process by improving investment (including FDI)
data collection methodologies, including collecting data on investment impact in terms of employment,
imports and exports, fiscal contribution, linkages etc.

2. Supervise a triennial review on the investment climate and produce recommendations on legislative
actions for Parliament’s consideration.

Commission a report every two years studying the effectiveness of investment incentives and
produce recommendations on how to modify them to achieve development goals.

Monitoring and evaluation efforts may utilize the national integrated monitoring systems designed to track
government perfarmance.
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Annexes

7:1. RELATED INVESTMENT LEGISLATION

STATUTE AUTHORITY

Constitution of Kenya 2010

Capital Markets Act 1989 Capital Markets Authority

Contracts in Restraint of Trade Act 1932 Judiciary
Customs & Excise Act 1978 Kenya Revenue Authority

P RERERRET  eisene 0]
Arbitration Act 1996 Judiciary

| Agikiure root uborty Actzo1s | Agicutre oot maory |
Companies Act 2015 Office of the Attorney General

| i blengerServee ChargeAct 1970 | KeyaRevemac bty
Alcol*olic Drinks Control Act 2010 NACADA

Anti-Doping Act 2016

Anti-Doping Agency

Anti-Corruption & Economic Crimes Act 2003 Ethics and Anti-Corruption Commission

Acc éss to Information Act No. 13 2016

Auctioneers Act 1997 Auctioneers Licensing Board

Institute of Certified Public Accounts of Kenya (Chief
Justice)

Accountants Act 2008
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STATUTE

Betting, Lotter
G
Biosafety Act

Bribery Act 2016

Brokers Act 1930
Business Registration Service Act 2015
Carriage of Goods by Sea Act 1926

Central Depositories Act 2003
]

Climate Change Act 2016

Civil Aviation Act 2013

.

Coastal Developi

Crops Act 2014

D-eds of Arrangement Act 1930

Distress for Rent Act 1938

es & Gaming Act 1966

Agricult

AUTHORITY

Betting Control and Licensing Board

e |

Authority
o

Ty

Capital Markets

Ministry of Environment

g -

Civil

Aviation Aut

.

hority

T

ure & Food Authority

]

11

e |

Employment & Labour Relations Court Act 20

T

e R
o7 .
B AtEe e ® A

Engineering Tech

nology Act 2016

Kenya Engineering Technology Registration Board
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STATUT AUTHORITY

Engineers Act 2012 Engineers Board of Kenya

Environment Management & Coordination Act 2000 | National Environmental Management Authority

R RS
¥

Equitable Mortgages Act 1909 judiciay o i

Ethics & Anti-Corruption Commission Act 2011 Ethics & Anti-Corrution Cmnﬂssion

Explosives Act 1931 Ministry of Interior and Coordination of National
Governent §

Fatal Accidents Act 1946 Judiciary |

Civil Pro

edure Act 1924 Judiciary

Ferries Act 1936

Firearms Act 194 Firearms Licensing Board

Food, Drugs and Chemical Substances Act 1965 Public Health (Standards) Board

Foreign Judgments (Reciprocal Enforcement) Act 1984 | Judiciary

Forest Conservation and Management Act 2016 Kenya Forest Services

Gold Mines Development Loans Act 1952 Gold Mines Development Loans Board under the
Ministry of Mining

Gavernment Proceedings Act 1956 Judiciary

| Hide Sk_i_n_ang_!_Eeather Trade Act 1987 Under the Ministry of Industry
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STATUTI AUTHORITY

High Court (O
2016

Housing Act 19

Human Tissue Act 1967 nder the Ministry of Health

AR v z
"o 408 150
2 PSRRI

ty

"

ganization and Administration) Act Judiciary

l

Income Tax Act 1974

| and Commercial
L 2

Industrial Property Act 2002

' “vency Act 20

Ministry of Foreign Affairs and International Trade

TR RN
s . &e
¥ ¥

International Finance Corporation Act 1963 Ministry of Foreipn Affairs and International Trade

T

R T

International Interests in Aircraft Equipment Act 2013 | Ministry of Foreign Affairs and International Trade

I Markers Authorty SR

Judiciary

F gy

L7

1 MRRE B
a Investment Authorit
Kenya Airports Anthority

R i
e _?}Bmadcnsling; Corporati

Department of Immigration

a Cultural Centre 08

Communications Authority of Kenya

(it Ke'nya Literature Bureau '_

Kenya Maritime Authority

St U B

Meat Commission
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STATUTE AUTHORITY

Kenya Plant Health Inspectorate Service Act 2016 Kenya Plant Health Inspectorate Service

T1LY

Kenya Revenue Authority Act 1995 Kenya Revenue Authority

v

Kenya Roads Act 2007 Kenya National Highways Authority, Kenya Urban
Roads Authority and Kenya Rural Roads Authority

Kenya Water Institute Act 2002 Kenya Water Institute

Labour Institutions Act 2008 National Labour Board

Land Control Act 1967

Ministry of Land, Housing and Urban Development

Ministry of Land, Housing and Urban Development

Landlord and Tenant (Shops, Hotels and Catering
Establishments) Act 1965

Law of Domicile Act 1970 Judiciary

Limitation of Actions Act 1967 Judiciary

Local Manufactures (Export Compensation) Act 1974 | Kenya Revenue Authority

Maritime Zones Act 1989 Ministry of Agriculture

Medical Practitioners and Dentists Board

Medical Practitioners and Dentists Act 1978

Micro and Small Enterprises Act 2013 Micro and Small Enterprises Authority

Mortgages (Special Provisions) Act 1968 Judiciary
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STATUTE

NACADA

—
Naiiongerl- s :\% I

National Con«Iruction ulhonty

: ' ._Nlﬁm&plogll

National Land Commi-ion

e Réﬁl’cl"&nuﬁgf\ hor .

Non—Govemmer’tal Organizations Co-ordination Act | Non-Governiiental O izations Co-ordination Board
1992

” 2 5
Nursingbunvil,ﬁ(u 1ya un

Nutritionists and Dieticians Act.2008 Council of the Institut | Nutritionists and Dieticians

~ ¢

Occupiers’ Liability Act 1963 Judiciary

3 e g5 T
| e Avatmey Ceneror R

Partnerships Act 2012

1

AL v .‘A F ’,
=% | Pest (‘o'gbl Products rd

Ministry of i :gy a

Muusllgff n,,y an

Pharmacy and Poison: '1oard

. v
#

Plant Protection Act 1937 Ministry of Avnenltu

Amhnrii&of’ the Prefc

Prevention of Frauc

National Treasury
S
National Treanry

Privatization ¢ ommie

Privatization Act 2008

NationalTre:sury 8

Public Health Act Cap|242

Radiation Protection A

Ministry of Heolth

R
%;g:f . | National@reas::

Raduation Prote tion B

Land, Housing . Urb:
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Registration of Business Names Act 1951 Ministry of Industry

Rent Restriction Act 1959 Ministry of Land, Housing and Urban Development

Transfer of Businesses Act 1930 Ministry of Industry

Treaty Making and Ratification Act 2012 Ministry of Foreign Affairs & International Trade

Sale of Goods Act 1931 Judiciary

Scrap Metal Act 2015 Scrap Metal Council

ek

Sectional Properties Act 1990

S B

Special Economic Zones Act 2015

Standards Act 1974 National Standards Council

HFEW:TH

Supplies Practitioners Management Act 2007 Kenya Institute of Supplies Man.

Technical and Vocational Education and Training Act 2013 Technical and Vocational Educatio

Tobacco Control Act 2007

Trade Descriptions Act 1979

Trading in Prohibited Goods Act 1966

Trustee Act 1929 Judiciary
Trustees (Perpetual Succession) Act 1923 Under the Ministry of Industrialization and Enterprise
Development
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STATUTE

Work Injury Benefits Act 2007

Weights and Measures Act 1988

\
Unclaimed Finangial Assets Act 2011

Urban Areas and

Valuation for Rating Act 1992

Valuers Act 1985
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ot ¥
| Kenya Wildiife s rvice

mment

National Counci! {0 Occupational Safety and Health

=
r
B v
v

Ministry of Induiny

. 5.2
r Resources Manapement Anthorit

Unclaimed Asscts Authority

Céimisslon for Univer -El?Ethll'illiUﬂ

Ministry of Land. [ Tous g and Urban Development

Mi!ﬁﬂr\ of Heal'h 4 ‘

Ministry of Lan

- &

Valuers Registrotion fhoord

Ken‘.ya Veterinary Board
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7.2 IMPLEMENTATION MATRIX

Policy Inter-  Policy Policy Measures Time- Success Indicator
vention Area  Sub-section frame
1. Invests Notification, 1. Maintain an information man nt  Kenlnvest 2019 + Completed }
ment Registration system and assign unique ide i io1 investment '
Entry and  and Establish- numbers for all companies aid jooate registration ‘
Establish- ment investments (FDI and DDI) for d.0 framework
ment collection and monitoring;
2. Create a coordinating framew os + OSC entrenched
for national and county goveri into law
agencies to share company rep il
tion information and ease investooont |
implementation; \

3. Entrench into law the One-Stop ¢ \
that will enable investors to recei \
sential services under one roof di i
and physically. The OSS provide
entry and facilitation services.

1. Draw up a negative list of carclu NIC 2019 « List of restrict- |
defined activities where foreign ed sectors and |
ment is restricted to allow protectio activities |
of national investors in sensitive
The list would be determined by th = Published list
Cabinet upon the recommendation « of available
the National Investment Council i incentives and
be reviewed periodically and applicd conditions for
flexibly so that growing busines: receiving them ‘
in restricted sectors would not L
prevented from forming benelicial join l

ventures with foreign partners.

2. Ensure foreign investment in all oth
activities are open without restriction
FDI will not be subject to compul-on
Investment Certificates and mininum
capital requirements, except by certa
prescribed sector requirements sct by
various sectoral licensing regimes

3. Establish clear conditions for special
centives — whether domestic or foreiy
- obtaining an Investment Certificat:
The entitlement to a number of entry

| permits for foreign workers, in turn
shall be linked to the amounts invesiod
on a sliding-scale basis and the nalw
of the investment.

.
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Policy
Sub-section

Policy Inter-

vention Area

Policy Measures

2. Invest- Dispute 1. Establish an carly alert and tracking
ment Prevention and mechanism designed to identify and
Protection  Resolution track at-risk investments and.
and Guar- 2. Initiate immediate problem solving,
antees working closely with investors and

relevant parties to resolve potential
1ssues.

3. Establish a business ombudsiman speci!
ically for investors, within the Nationa!
Investment Council. who shall receive
formal dispute notices and ntiate a
disputv resolution p[il!'l among both
parties, to facilitate settlement of
arising investment disputcs m a speed
efficient and effective manner

4. Establish a disputes settlement mech
nism between an Investor and the Stat

3. Responsi-  Minimum 1. Require that Investors and their
*le Invest- Standards for investments act in accord.nce with ap

ent Human Rights plicable national legislation poverning:
and Labour labour and human right:

2. Ensure that Investors and their in-
vestments shall not estal manaj
or operate mvestiments i o manner
inconsistent with international envi

ronmental, labour, and hunian rights
obligations binding on Kenya:
3. Act to protect against human rights

abuses by third parties, i ng
investors;
4. Mandate that Investors yviolate
! human rights provide vi effectiy
remedy:
5. Enhance coordination between nati
and subnational investinent promo
tion organs and labour depariment t
ensure that workers rip beiny
protected:
6. Ensure labour legislation 1 low
to attract incentives
.
4

velopment

i
Invest 20 « Clear dispute
‘h NIC resolution
IMOITC mechanism
[
i
|
1
our 20 + Enact policy
measures into
applicable
legislation |
|
|
|
[
|
|
F
\
\
\
J
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Policy Inter- Policy Policy Measures S ' ; Success Indicator
vention Area  Sub-section )
Domestic 1. May develop specific scctorul nd OITC 2019 - Clear domestic |
Value Added regulations to guide local cont i value added [

participation. The Local Cont. legislation
2016 for the extractives indust incorporated ‘
is one such regulation. into amended

2. Shall put in place policies. fran il Investment t
incentives and regulations foc n Promotion Act |
increasing domestic participat I
various supply chains and inc |
domestic value addition incluc |
local training enhancement an |
development, technology tran |
enhancing the domestic indust 15¢
employment generation, and iict \
in ownership. These will be co t [
of Kenya's international and d. i |
legal commitments. \

3. Promote FDI local content upt \
encouraging backward and for ‘
linkages in various value chai
grow the SMEs capacity and p: [
tivity as they transition to mediu and (
large companies. |

4. Incentivize foreign and domest [
investors, including those seck [
investment certificates to deve id |
provide domestic value added y |
that addresses how they inten |
increase local employment, pre |
training, enhance domestic pro |
ment, provide technology tran: nd l
encourage enterprise developi i [

5. Measure the effectiveness of any local |
content legislation and measur \
impact with respect to benefitt ical
communities.
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" Policy Inter-

vention Area

Policy
Sub-section

Policy Measures

Sustainable 1

velopment

® Success Indicator

subject to Article 65 Gis

tion, land banks wil! L |
and could be used for [ge | s,
including encouragin: coun

establish a forced sav S(

where a percentage purt of 1 udget
allocation goes to purclhisin dto
be set aside {or investient 8.
In order to ring fence | I ment
budget for land and 1 ‘ leme
from time to tine, a \ani ill
be developed ta review the a ey
of the land bank and ctheri ent
constraints pertainin lar len-

tify whether the hindiince n
addressed successfu

4. Invest- Investment 1. Amend Investment Promotion Act Y « Amended
ment Promotion (2004) and align it to the new constitu- - Parhament Investment Pro-
Promotion tional dispensation and Keivos obliga- motion Act that
and Facili- tion under treaties or conventions that includes policy
tation have been ratified. recommenda-
2. Operationalize the National tment tions
Council.
3. Formulate framework l¢
guidelines and stakehold ‘ment
for seamless coordinatio vest-
ment promotion and faci 1 and to
ensure investor targeting and <upport
to meet priority objectives.
4. Align national and sulmation [ nivest-
ment promotion strateios I of
the investment promotion | B
5. Embrace ICT and develo eatal
platform to cnhance inve nt infor- ]
mation sharing. |
Investment 1. Develop a national CRM systom that Kenlnvest in - 201 « National CRM
Facilitation will be shared hetween nation! and collabora- established
subnational governmoent 1 vith « Land Invest- |
2. Establish investor servicest lpin- A try of ment Commit-
vestors with pre-esta! pport 1. tee established
3. Constitute a land commn ris- |
ing of relevant institutio dle |
investment-related matt ncep-
tion of the project to dispu lution
where it may arise, keeping nd the
fact that land is an economi urce
that should be mana; ely;
and that land is a fin hat
should be utilised sus
committee shall be com e
fact that in respect to priv I, no
land shall be taken witl press
consent of the regist.
4. In line with the Lan! : d
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Policy Inter Policy Policy Mcasures

vention Area  Sub-section

Aftercare, 1. Establish clear quantitati; i enlnvest in - 2 Clear retention |
Retention and qualitative targets for 1l tion of cullubora- KPls |
Advocacy high-quality investm« .1 tion with « M&E plan for l
2. Provide for continuou tion of NIC evaluating qual- \
the quality of investor -u by botl ity of investor 1
national and county pover i onts support ‘
3. Undertake strong adv ocu to in + Advocacy plan |
prove investment clinate on it defined and
ongoing evaluation of the timent unplemented ‘
climate. An annual St ‘stmen \
report shall be publis|i .
|

5. Incentives Incentives 1. Utilize evidence based 1o ntives t MOITC in + Define incen-
Frame- avoid unnecessary erosic 1e ta collabora- tives framework
work base through tax incentiv unde tion with in the amended

taking research to ascerta pirical Renya Investment ‘
outcomes of existing incenlive .. Revenue Promotion Act
2. Conduct a periodic review ol lax ithority + Publication of
incentives to ensure 1« ¢ and kenlnvest available inves-
effectiveness. tor incentives
3. Review the current incentive regime, | by Kenlnvest
identify the possibility of 1unoniz « Completed RIA
existing tax incentives into o unifor
rate that may apply across thie hoas
for all investors.
4. Through, Kenlnvest, publi
investor related tax incen
for information sharin o
5. Develop and implement oo tional
policies that incentivize investors i
developing human capacity ol the do
mestic labour force. They nuy includ
incentives to encourage employer:
invest in training, capacity buildin
knowledge transfer, payin; attenti
the special needs for you!li wome |
other vulnerable grou:
6. The county governmenls will provi
incentives in line with the Constituls

| 7. Undertake mandatory Repulatory

Impact Assessment (RIA) on any n
law/regulation proposed both ot tl
National and County Government [y
el. The RIA will provide a detailed (o
systematic appraisal of the potent
impacts of a new regulation/legisliion
any government action imipacting on

| business in order to assess whether the

| action is likely to achieve the desired

objectives. This shall apply acros
board.

[
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Policy Inter-

vention Area

———

Sub-section

Policy Measu

6. Sector
Frame-
work

Restricted
Sectors

1. Restricted List - Kenl

publish a list of rest
its website and on a
terials which comp:
Kenya's national im
This list shall be ger
in its periodic revic
ment climalc

2. Review: Every three

update and publish
and restricted secto
3. Exemptions - Parh
exemptions from th
ommendation of
seeking to make <o
ments in priority
deems such inve
national intcrest. Cun
that would otherw
der this policy <hall |
as of the enactimer
in instances where
to expand their iy
enactment

7. Institu-
tional
Architec-
ture

Harmonization
and Ratio-
nalization of
Legislation

All the legislation tonel
on investments wil
rationalized as onc of 1
of implementing the

NIC Establish-
ment

1. Advise the Gao
ment agencic
investment and o
Kenya;

2. Promote co-oper
public and privatn
formulation ol
government poll
economy and

B

wet
mtl
ita

f

tainable D

" will
iitive

nl
rec-
lors

NIC

cnlts

I un-

red in
xcept
vish

Kenlnvestin 2019 and  « List of restrict-

collabora- ong ed sectors

tion with

the NIC
|
|
|
|
|

- B

MOITC in 201 » Harmonized i

collabora- and Rational- |

tion with ized Legislation |

KLRC;

Kenlnvest,

Coly, MCA's

Association

and Parlia-

]
20 .

Parhament NIC established
in collabo-
ration with

I'¢
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Policy Inter-
vention Area

Policy
Sub-section
Kenya Invest-

ment Authority
(Kenlnvest)

Policy Measures

The Government i
vest has adequate 1«
provide pre- and po
port to various inve
Avoid different ap
and county level
investor without coo
ensure that countics
potential investment
a. Kenlnvest shall 1
of all contac!
current and pol
database shall |
all county gowv:
engage to upd
contacts with ir

b. Keninvest cont

i. Aninvesl
interest in
il. Any poter
opportun
county u
arises.
Coordinate an annu
KenlInvest and Cou
Units to review the «
relevant investment :

| for Sustainai

1sure Kenln-
ces to actively
westment sup
and counties
at the national
ing the same
nation, and to

- appraised of

yortunities:
tain a databa
tablished wil!
| investors. Th
ely available 11
nts, who als
based on thi
rs (see 6.1.3.

inties if:

1as expressed
pecific county,
| investment
for which a

e suited for

rum between

Investment

‘boration and
ited issues.

Counties

Counties will create |
investment units (C1!
from an officer, a d¢;
responsible for matt
provided their mand
with national policy
islation. Counties nol
writing as to which «
to carry out investm.
ties on its behalf, pri
investment activitics
investor conflicts. C
quest Kenlnvest to;

a. Deploy officers tc

b. Create investn
Keninvest. Kenln
requested resou
discretion and !
resources.

ir own county
that will range
iment of a desk
of investment,
5 do not conflict
jectives or leg-
. Kenlnvest in

ity is authorized
t-related activi-

to undertaking
avoid potential
ities may re-

ir counties of,

t - desks  a
t may provid

at their sol
d on availabl
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