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(
I.O PREFACE

l.l Mand:rte of the Committee

The Departmental Committee on Administration and National Security is established pursuant to

the provisions of Standing Order No. 216 (l) and (5) with the following terms of reference:-
(i) make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation;

(ii) to investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration. operations and estimates of the assigned

Ministries and departments;

(iii)to study the programme and policy objectives of Ministries and departments and the

effectiveness of the implementation;

(iv)to study, access and analyze the relative success ofthe Ministries and departments as

measured by the results obtained as compared with their stated objectives;

(v) to investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the

House or a Minister; and

(vi)study and review all legislation referred to it.

1.2 Committee mandate
The Committee is mandated to consider the following subjects:-

l.

ii.
i ii.
iv.

vi.
vii.

National security;
Police services;

Public Administration;
Public Service;

Prisons;

lmmigration;
Management of natural disasters

1.3 Oversight
In executing its mandate, the Committee oversees the following Govemment Departments and

agencies, namely:-

The Presidency;

The State Department of Interior;
The State Department for Coordination of National Covernment;

The Public Service Commission;
The National Police Service Commission;
The lndependent Police Oversight Authority

l

ii.
iii.
iv.

vi.
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The principal objective ofthe Refugees Bill, 2016 is to provide for the recognition and protection
of refugees. The Bill also seeks to give effect to the Convention Relating to the Status of
Refugees, the Protocol Relating to the Status of Refugees and the OAU Convention Governing
the Specific Aspects of Refugee Problems in Africa. The Bill therefore seeks to repeal the

Refugees Act, 2006 and establish a legal framework that reflects Kenya's intemational
obligations.

Part I contains clauses l-5 which deal with the preliminary provisions. This Part contains the

short title ofthe Bill and the interpretation ofvarious terms as used in the Bill.

Part II ofthe Bill deals with the administrative provisions and contains Clauses 6- 12.

This Part establishes the following institutions-

I ) The Kenya Refugee Repatriation and Resettlement Commission;

2) The Secretariat for Refugee Affairs; and

3) The Refugee Status Appeal Board.

This Part also sets out the composition of the Commission as well as its functions, which are

policy formulation, upholding of the rights of refugees and the declaration of refugee status. The

Secretariat for Refugee Affairs provides the administrative functions to the Commission.

Part III of the Bill provides for the application for refugee status. I1 provides that an application
for the grant of refugee status shall be made in the prescribed form to the Secretariat for Refugee

Affairs and forwarded to the Commissioner. The Commissioner shall, within sixty days of the

application, make a decision to grant or not to grant the application and such decision shall be

notified to the applicant in writing.

This Part also provides for the establishment of the National Eligibility Committee whose main
function shall be to investigate and summon applicants or other persons in matters relating to

refugee status. Under this Part, any person aggrieved by the decision of the Eligibility Committee
may appeal to the Appeal Board against such decision, and may make a further appeal to the

High Court. The Part provides for the circumstances in which the Commissioner may cancel a

refugee status, which is on grounds of misrepresentation of facts or where a person should not
have been recognized as a refugee.

Part IV olthe Bill provides for the reception of refugees and conlains Clauses 28-31. The

Commissioner shall designate reception officers who shall receive and process all applications

for refugee status. This Part provides that any refugee who enters into Kenya with arms and

ammunition shall be required to sunender the same to an authorized officer.

Part V ofthe Bill provides lor the rights and duties of refugees and asylum seekers in Kenya.

2.O INTRODUCTION
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Part VI of the Bill provides for the control of designated areas, and contains Clauses 45-49.
Under this Part, the Cabinet Secretary shall by notice in the Gazette declare designated areas

which shall be used for the reception, transit or settlement of refugees. The Cabinet Secretary

may also require refugees to move from one designated area to another, and a refugee who fails
to comply with such orders of the Cabinet Secretary commits an offence. This Part also gives the

Cabinet Secretary Powers to make rules for the control ofdesignated areas.

Part VII of the Bill provides for the integration, repatriation and resettlement of refugees, and

contains Clauses 50-56. This Part provides that the Commissioner shall ensure the integration ol
refugees with host communities for purposes ofpeaceful co-existence.

Part VIII of the Bill provides for intemational and regional co-operation. lt provides that
refugees shall be entitled to the assistance ofother organizations. The govemment shall assist the

Office of the United Nations High Commissioner for Refugees in its duty of monitoring
compliance with the provisions of the IIN and OAU Conventions. The govemment shall also

provide the office of the Commissioner with any information relating to refugees.

Part IX provides for miscellaneous provisions. It creates an offence for an asylum seeker who

fails to obey lawful orders, and creates a general penalty for any offence for which no penalty is

provided in the Bill. The Part provides that a refugee or asylum seeker may be arrested and

prosecuted if he threatens the peace and good order ol the country, or if he commits an offence
punishable by law. This Part also provides that the Commissioner shall keep and maintain a

register of all persons granted refugee status in Kenya. Under this Part, an asylum seeker who
fails to register himself or herself under this Act commits an offence. The Commissioner shall
also provide legal aid to refugees. This Part repeals the Refugees Act, Cap. 173 and provides lor
the modalities of transition from the old Act to the new Act.

Part X of the Bill provides for the provisions on delegated powers. This Part gives the Cabinet

Secretary the power to make regulations on various issues that would result in the better carrying
out ofthe provisions of this Act.
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3.0 SUBMISSION

The Committee through the offrce of the Clerk of the National Assembly placed an advert in the
print media on Thursday 28thJuty, 2016 inviting the public to make submissions on the Bilt. The
Committee also held public hearings on Tuesday 9th August 2016. The Committee received
written and oral submission from the Ministry of Interior and Coordination of National
Govemment. the National Treasury, Amnesty Intemational, Kenya Human Rights Commission
and the Danish Refugee Council (representing the Intemational Rescue Committee, Refugee

Consortium ofKenya and Heshima Kenya.

3.1 Submission from the Ministry of Interior and Coordination of National
Government
During a public hearing held on Tuesday 9s August, 201 6 the Committee received oral
Submissions from the Refugees Secretariat, Ministry of Interior and Coordination of National
Govemment. The Committee also received a written submission from the Ministry of Interior
and Coordination of National Govemment on 10th August, 2016 signed by the Principal
Secretary, State Department of lnterior and border management objected the enactment of the
Bill for the following reasons. That:-

l. The Bill provides for expensive processes: The Bill seeks to make hosting of refugees a

perrnanent venture for the govemment by proposing to create a Trust Fund as provided
for in Clause 55 of the Bill. The envisaged Trust Fund will be a body corporate with
powers to sue and be sued and it can acquire prope(y ,making it expensive to manage as

it is likely to occasion more goverrrment expenditure. According to the Ministry, hosting
of refugees should be a temporary situation. Clauses 6 and 7 also provide for the

establishment of a Commission and by nature commissions are expensive to maintain.
Further, Clause l3 (4) and Clause 20 (6) require the govemment to pay for legal services

for refugees. The expenses should be catered for by the UNHRC and not the govemment.
2. The Bill proposes to domicile management of refugee affairs in two ministries:

Clauses 6 and 7 provides for the Cabinet Secretaries for Foreign Affairs and Ministry of
Interior & Coordination of National Govemment to be Chairperson and Vice Chairperson
of the Kenya Refugee Repatriation and Resettlement Commission, respectively. Placing
the management of refugee affairs in two ministries may create confusion.

3. Limitation of the role of the government in decision making: The Bill seems to limit
the role of the govemment in decision making on relirgee matters by making provisions
that expand the role of non-state actors at every levels of decision making including
administrative decisions that directly or indirectly impact on state security as follows:-

o Clauses 6 and 7 provides for non- state actors to be members of the Kenya Refugee
Repatriation and Resettlement Commission

r Clause I I provides for non -state actors to be members of the Refugee Appeals Board
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r Clause l3 provides for the UN to be involved in the application for refugee status

o Clause 1 5 makes provision for a non-state actor to be a member of the National

Eligibility Committee
o Clause 54 gives a leeway for the UNHCR to participate in the resettlement of refugees in

Kenya

4. Lack of policy guidelines: The Ministry stated that the Bill purports to address certain

matters that need clear goverrrment policy guidelines which have not been finalized.

Therefore there is no pressing need to enact the Bill before the govemment finalizes the

formulation of guidelines on the management of refugees that can be used to lay a
framework for legislation.

5. Preference of refugees' interests over citizens' interests: The Ministry also argued that

Bill is likely to advance the interests of refugees and asylum seekers at the expense of
Kenyans and host community interests. The first responsibility of the govemment is to
protect its citizens inasmuch as it has the obligation ofprotecting the refugees.

6. Conflict with other statutes: Clause 22 of the Bill which states that" A person who

applies and is granted refugee status in Kenya and is a national of a Member State ofthe
East African Community shall enjoy all the rights and privileges conferred on the

"Community nationals" as set out in the Treaty and Protocols for the establishment ofthe
East African Community conflicts with the provisions of the EAC treaty on the status of
East Africans.

7. Other issues of concem raised by the Ministry included:-

The Government was in the process of repatriating refugees to Somalia and any change

in the legal framework will scuttle the process;

Gaps in the current Refugee Act, 2006 would be identified and addressed by way of
amendments;

The Bill proposes to entrench the 1951 Convention which does not reflect emerging

security challenges such as terrorism. Kenya has also proposed amendments to the 1951

Convention and hence cannot be seen to be entrenching the same while it is pending

review;
The Bilt proposes the employment of refugees and to allow them to run businesses and

access land for cultivation and pasture. The proposals require well thought out

govemment policy in view of the fact that there is a high level of unemployment in the

country and opening the job market to refugees will worsen the situation. Allowing the

refugees to engage in cultivation and to rear livestock will create conJlict with the host

community.
The structures proposed in the Bill to manage refugee affairs exclude relevant

govemment agencies and some of the institutions mandated to manage refugees are not

directly involved in refugee affairs.
The Bill unduly gives the United Nations High Commission for Refugees prominence

and supervisory powers over the government whereas the l.lNHRC should play a

supplementary role in refugee management.

It.

nl

iv.

VI
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3,2 Submission from the Principal Secretary, National Treasury

The Principal Secretary, National Treasury in a witlen submission to the Committee stated that
the provisions of the Bill are not substantially different from what is provided for in the existing
Refugees Act, Cap 173 which the Bill seeks to repeal and therefore the National Treasury does

not support the enactment of the Bilt. The National Treasury made the following specific
comments on the Bill:-

ll

llr.

lv.

The Bill seeks to repeal the Refugees Act, Cap 173. This is not procedural considering
that the repeal of any law should be exercised in accordance with Article I l9 olthe
Constitution which provides that "ll9(l) every person has a right to petition
Parliament to consider any matter within its authority, including to enact, amend or
repeal and legislation". I l9(2) " Parliament shall make provision for the procedure for
the exercise of the right";
The Secretariat for Refugees established by the provisions of clause 9 of the Bilt will
perform the same functions as the Department of Refugees established under section 6

and 7 ofthe Refugees Act, Cap 173;

Clause 1l of the Bill provides for the establishment of an Appeal Board whose

function is to hear and determine appeals against any decision of the Secretariat on

refugee status. This is catered for under section 9 of the Refugees Act.
Clause 13(4) of the Bill provides for payment of legal fees or expenses by the

Secretariat in cases where applicants for refugee status are accompanied by a legal
practitioner. This shall occasion additional expenditure ofpublic funds;
The Bill seeks 1o establish the Refugee's Trust Fund under clause 55 (l) that shall be

managed by an Accounting Officer under the supervision of the Trustees. Sub -
Clause 55 (3) (b) will be in direct conflict with the relevant provisions under the

Unclaimed Financial Assets Act, Anti - Com.rption and Economic Crimes Act Cap 65

and Proceeds of Crime and Anti- Money Laundering Act, Cap 59 B.

3.3 Submission by the Kenya National Commission on Human Rights

The Kenya National Commission on Human Rights in a written submission received by the

Committee stated as follows-

l. The power of the Minister transferred to the Commission

The Commission observed that under the Bill the responsibility of declaring persons as

refugees and the revocation ofthe declaration of refugee status has been transferred from the

Minister to the Commission.
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2. Administrative institutions and the right to a fair administrative action

The Commission noted that the Bill introduces three administrative institutions which are

not provided for under the current Refugee Act Cap 173 namely; the Kenya Refugee

Repatriation and Reseftlement Commission, the Secretariat for Refugee Affairs and rhe

Refugee Status Appeal Board. The Kenya National Commission on Human Rights welcomed

its inclusion in the Kenya Refugee Repatriation and Resettlement Commission as well as that
of the United Nations High Commission for Refugees. However the Commission proposed

that the two organizations should be voting members as they were well positioned to give
expert opinion on refugee matters.

3. Non-refoulment of refugees

The Commission noted that the principle of non-refoulment prohibits States from retuming a

refugee or an asylum seeker to territories that pose a risk to their lives and freedom on

account of race, religion, nationality, political opinion and membership to a society. The

Commission further observed that whereas it is true that there exists exception to the

principle of non-refoulment on account of nationaI security, the only permissible exception to

the principle should be when the threat posed by the refugee overweighs the threat to their
lives. Therefore the exception provided for in clause 33 ofthe Bill was is adequate

Recommendations

The Commission recommended that:-

.

Ill

IV

The Commissioner of Refugees Affairs should not be the prosecutor, witness and judge

when determining applications for refugee status;

The Cabinet Secretary should not be granted powers to unilaterally cancel refugee status

without involving other parties to guarantee checks and balances and prevent

arbitrariness;

Reloulement should be effected only under an international law threshold and after due

process has been followed;
The Kenya National Commission on Human fughts and the United Nations High
Commission for Refugees should be assigned full membership status and voting rights in

the Kenya Refugee Repatriation and Resettlement Commission.
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3.4 Specific amendments proposed by stakeholders

The stakeholders proposed specific amendments to the Bill as per the matrix here below:-

MATRIX OF THE VIEWS SUBMITTED BY THE STAKEHOLDERS IN THE PUBLIC
HEARING ON THE REFUGEES BILL, 2016 HELD BY THE NATIONAL ASSEMBLY
DEPARTMENTAL COMMITTEE ON ADMINISTRATION AND NATIONAL
SECURITY ON 9TH AUGUST,2016

CL.4USE STAKEHOLDER PROPOSAL JUS'TIFICATION
Long
title

UNHCR

Ministry of
Interior

Amend to read-
"An Act of Parliament to make
provision for the recognition,
protection and management of
refugees and for connected purposes"

The cunent
definition is too
wordy.

Reference to the UN Convention
should be Specific to,'The 195 I
United Nations Convention Relating to
the status of refugees'.

Clause 2 UNHCR Delete the definition of "authorized
officer".
Adopt a less restrictive definition of
"refugee officer"
Eligibility Committee is inelevant.

The definition is

restrictive and
conflicts with the
Kenyan
Govemment
appointment
policies lor public
service.
The functions of the
Committee in the
Bill will result in a

lengthy and more
complicated process

in the application
for refugee status

Ministry of
Interior

- Define 'asylum seeker' as

follows-
Means a person seeking refugee status
in accordance with the provisions of
the Act.

- Replace 'Commissioner' with
'Director' since there is a new
structure.

- Define 'Durable Solutions' as
follows-
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Under the Kenyan context, it should be
defined and limited to the two solutions
that apply in Kenya i.e. voluntary
repatridtion and reseltlement to a third
parly country.

Clause 3 UNHCR (l) Use intemational set grounds of
persecution to define "refugee".
Include the definition in the
IIN Convention and the OAU
protocol.

(2) Rephrase to read-
If the Commission considers
that any class ofpersons are
primafacie re.f gees as deJined
in subseclion (l ), the
Commission may declare such
class ofpersons to be prima

facie refugees ond may al any
time anend or revoke such
declaralion.

(3) Amend to read-
If !he Commissbn under
subsec t ion (2 ) e xpressly
excludes or exempts any person

from a declaration thctt a class
of persons to u,hich that person
is a member are refugees, such
exclusion or exemption shall
not preclude lhe person
c once rne d.fro m indiv iduolly
applying under subsection i(c)

for recognition of their status
as a refugee.

(4) Break down Clause 3(4) into
two parts, i.e. exclusion and
disqualifi cation from refugee
status.

DItC Replace "Cabinet Secretary" with
"Commission"

(ilause.l DRC Amend to read-
The provisions of this Act shall
not apply to any person with
respect to whom there are

serious reasons for considering
thac
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(a) She /he has committed a
crime against peace, a war
crime or a crime against
humanity as defined in the
Intemational Crimes Act;

(b) She.&e has committed a
serious non-political crime
outside Kenya prior to
her,/his admission to Kenya
as a refugee;

(c) She/he has been guilty of
acts contrary to the
purposes and principles of
the IIN and AU.

Ministry of
Interio r

Review to read-
A person shall be excluded from being
considered for refugee status if there
exists serious reason to believe that-

(a) She /he has committed a crime
against peace, a war crime or a
crime against humanity as

defined in the Intemational
Crimes Act;

(b) She/he has committed a serious
non-political crime outside
Kenya prior to her/his
admission to Kenya as a
refugee;

(c) She,4re has been guilty olacts
contrary to the purposes and
principles of the UN and AU.

(d) She/he has sought asylum in
another country.

A person shall be disqualified from
being a refugee if-

(a) Having more than one
nationality, he/she has not
availed himself/hersel f for
protection of one of the
countries which he/she is a
national and has no valid fear
based on well-founded fear of
persecution.

(b) He/she has been granted
refugee status in another
country prior to entry in Kenya
and can be re-admitted to that
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country and benefit currently
and in the future in that countrv
from effective protection.

(c) He/she is recognized by
competent authorities of the
country he/she has taken
residence as having the rights
and obligations which are

attached to the possession of
the nationality of that country,
can be re-admitted into that
country in the same condition
and has no valid reasons based
on a well-founded fear of
persecution to have left that
country.

Clausc 6 UNHCR (a) Estabtish an inter-ministerial
institution, chaired at the
highest level by the Cabinet
Secretary or Principal Secretary
from the pertinent Ministry,
comprising all the govemment
ministries responsible for
refugee affairs.

Amnesty
International

Consider having representation from
Civil Society and Humanitarian
organization.

KNCHR Amend Clause 7(2) to allow KNCHR
and UNHCR to vote.

Ministry of
Interior

(a) This should be an advisory
committee.

(b) Change the name to 'Refugee
Affairs Secretariat (RAS)'

Amend Clause 6(a) to read as Refugee
Management Cornmission.

C-lause 7 Ministry of
Interior

Adopt the composition of the
Refugee Affairs Committee
under the current Act.
Have the Director of the
Secretariat to be a member of
the Committee.
Secretariat duties be provided
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by the RAS

Clause 9 T]NHCR Define the role of the secretariat
properly.
Add the following to the functions of

I the Commissioner for Refugee Affairs-
( l) Register and maintain a record

of all asylum seekers and
refugees in Kenya.

(2) Issue refugee identification
documents and facilitates the
issuance of civil registration
and other relevant documents.

(3) In liaison with Director of
Immigration, process and issue
conventional travel documents.

(4) Facilitate refugees to access
work permits and business
permits.

(5) Manage refugee designated
areas and other related
facilities; form sub-committees
and assign to such sub-
committees functions to be
exercised in relation to the
reception, teatment and
welfare ofasylum seekers and
refugees; co-ordinate the
provision of overall security,
protection and assistance for
asylum seekers and refugees in
the designated areas.

(6) To ensure civilian and
humanitarian character of the
designated areas

(7) Issue movement passes to
refugees and asylum seekers
wishing to travel outside the
designated areas and within
Kenya

(8) Exempt asylum seekers and
refugees from residing in the
designated areas where there
are compelling reasons.

(9) Protect and assist vulnerable
groups, women, children and
persons living with disability.

( I 0) Ensure treatment of all asylum

Harmonise
provisions of
clauses 9 and 10.
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seekers and refugees in
compliance with national law

( I I ) Issue visitors permits from
entry into Refugee camps in
accordance with the regulations

Ministry of
Interior

(l) Replace 'Commissioner' with
'Director'

(2) Delete Clause 9(2)
(3) Delete Clause 9(3) and replace

with-
Functions of the Director are-
(a) A member of the Refugee

Affairs Commiltee;
(b) Head of Refugee Affairs

Secretariat.

Clause
10

Ministry of
Interior

Review to read-
The functions of the secretariat are-

(a) To co-ordinate all measures
necessary for promoting the
welfare and protection of
refugees and asylum seekers
and advise the Cabinet
secrelary thereon;

(b) To ensure in liaison with olher
relevant agencies, the provision
of adequate focilities and
services for the protection,
reception and care of asylum
seekers, and refugees in Kenya;

(c) To promote as far as possible
durable solutions for refugees
granted asylum in Kenya;

\d) To receive and process
applications for refugee status
determination;

(e) To register all asylum seekers
and refugees in Kenya:

(f) To issue refugee identification
documents and facilitate the
issuance of civil registration
and other relevant documents:

(g) To manage refugee designared
areas and other related

fac i I it ie s t hrough co-ordinat ion
of the provision ofoverall
securi lection 1nd
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assislance for asylum seekers
and refugees in the designated
areas.

Clause
u

UNHCR -The Chairperson of the Appeal Board
should not necessarily be ajudge of
the superior court appointed by the
Chief Justice (CJ), but a person with
legal background and requisite
competencies.
- The members ofthe appeal board
should also have legal back ground and
experience in refugee matters.
- Amend I l(5) (b) by deleting the

words "cancellation and
revocation" and replacing therefor
the word "termination".

The Appeal Board
is not a court and
should not assume
the role of the
courts.

Amnesty
International

Make the Appeal Board a permanent
institution whose members have a

defined tenure so that they can
dispense with the appeals
expeditiously.

Ministry of
Interior

Review Clause ll(l) for the
membership to comprise of-
(a) A chairperson who is an

advocate of not less than l0
years standing appointed by the
Cabinet Secretary(CS).

(b) I members appointed by the
CS with experience in refugee
affairs, immigration. foreign
affairs, national security, and
public administration.

(c) Allow the Board to co-opt or
invite a person with specialized
knowledge and skill to attend
the sittings but not to vote.

Provide a second review board to
do away with the High Court.
Amend Clause I I (5Xb) to delete
termination from matters
appealable to the Board.

Clause
l3

TINHCR Amend Clause l3(2). It is not the role
of UNHCR to notiry that a person
seeking asylum is present in Kenya.
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The provisions in Clause l3(a)-( l2) be
moved to regulations as they describe
the RSD Process.

Amnesty
International

Clarifu Clause l3( I ) as to which
department receives the applications
for refugee status.

The role of the
authorized officer
conflicts with the
role of the eligibility
committee.

Ministry of
Interior

- Amend Clauses l3(l) and (3) to
remove the possibility of applying
for refugee status to a UN Agency.

- Review l3(2) to read-
An asylum seeker is to present himself
or herself lo the nearest government
administrative ofjicer who shall direct
him/her to the relevant authority.
- Delete clause l3(4)

Clause
l4

Ministry of
Interior

Delete No need for NGOs
10 represent asylum
seekers at the initial
stages. Lawyers are
only necessary at
the appeal.

Clause
l5

Ministry of
Interior

Establish a status eligibility committee.
The Director should not be a member
but part of the Committee but should
appoint a member to sit there.
DPP should not be part ofthe
Committee
UNCHR be invited when necessary.

Clause
t6

Amnesty
International

The composition of the Eligibility
Committee should have more people
wilh experience in refugee affairs.

Ministry of
Interior

Review to read-
Functions of the panel is to receive the
assessmenls and recommendations
made by the refugee fficer during
status determinotion interviews lo
make recommendations to the
Director.

Status determination
is a preserve ol the
govemment and the
UN should not be
involved.

Clause
l7

UNHCR
DRC

Delete Clause l7(l) of the Bill Appeals should only
be done as per
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clause l7(2)

Ministry of
lnterior

Amend Clause 17 (2) to read-
(2) In any appeal under this Act, the
Appeal Board may confirm or set aside
the decision of the Director and shall
cause the appellant concemed to be
notified of this decision in the matter
in writing within 60 days of receiving
the appeal application:
Provided that, before reaching a

decision on any such appeal, the
Appeal Board may either-

(a) Refer the matter to the Director
for further investigation and
advice; or

(b) Make such further inquiry or
investigation into the matter as
it deems necessary.

Clause
l9

UNHCR Delete and replace as follows-
"Disease surveillance shall be
eslablished at the reception centre and
conditions of public health concems
managed as per the national guidelines

I)RC Amend Clause 19 to read-
The person shall be quarantined in a
special holding centre in accordance
with the regulations of the Public
Health Act pending Refugee Status
Determination.

Clause
20

UNHCR Amend Section 20( l0) of the Bitl to
state-
"where refugee status under this part
has been cancelled that person shall
cease to be a refugee and any member
of his family with derivative status
shall cease to be so recognized under
this Act on the expiration of 7 days
after the date on which the
Commissioner notifies the person
concemed that his,/her recognition has

been cancelled;
Provided that the family member
whose derivative status is affected by
the cancellation shall have the right to
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apply to be considered as a refugee
under section 13 ofthis Act."

DIIC Delete sub-clause 6

Ministry of
I nterior

Delete Clause 20(6)
Delete Clause 20( 1)

Representation
be guided by the
enabling laws.
When principal
applicant's
status gets

cancelled, those
who benefitted
by virtue of
derivative
should be
deprived of the
status but given
an opportunity
to re-apply
individually.

Amnesty
International

Under Clause 20(6) the refugee should
be allowed to be accompanied by an
advocate of their choice.

Clause
2t

DITC Revocation should
be upon rigorous
and objective
consideration.

Ministry of
I nterior

Review to include another ground of a
person convicted of committing a
felony.

Clausc DRC/
Ministry of
I nterior

Delete It risks preferential
categories of
refugees.

Clause
23

UNHCR/
DRC

Re-number Clause 23( I )(b)
Rights and duties be captured in
the regulations.
Documents listed in (b)(ix) and (x)
be deleted as they are prejudicial to
persons who flee without
documents.
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(l ) The Cabinet Secretary may

revoke the status of any refugee
if the refugee at any time after
recognition as a refugee has

been convicted of a serious
crime.



Ministry of
Interior

Delete and refer to the guidelines in
the current Act.

Clause
24

TINHCR The provisions of this clause are
captured under the duties of the
Commissioner under Clause 9(3). This
should be re-phrased with most of the
procedural aspects captured under the
Regulations.

Ministry of
Interior

They are

discriminatory.

Clause
26

Ministra of
Interior

Replace Commission in CIause 26(2)
with CS

Clause
28

Ministry of
Interior

Asylum seekers should report to the
nearest govemment administrative
officers who will then channel them to
the gazette reception centres.

Clause
29

Delete Sections 29(d) and (f) (d) is ambiguous as

to purpose of
search.
(f) is irrelevant
since asylum is not
accessible to
combatants.

Ministry of
Interior

Functions under Clause 29 be re-
assigned to the reception centers.

Clause
30

Ministry of
Interior

Limit this provision to asylum seekers
and require them to make the
application immediately upon arrival
in Kenya.

Clause
3r

DRC/
Ministry of
Interior

Delete Refugees and
asylum seekers
should not carry fire
tums.

Clause
32

Ministry of
Interior

Retain the provisions as they are in the
current section l6(l ) ofthe Act.

Clause
33

Concems such as National security be
proved to the level of intemational
standards.
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Delete and retain the provision of
section 19 ofthe Act.

Ministry of
Interior

DItC Delete and replace as follows-
(l) No person shall be refused

entry into Kenya, expelled,
extradited from Kenya or
retumed to another Country or
be subjected to similar
measures if, as a result of such
refusal, expulsion, extradition
or return such a person is
compelled to retum to the
country where-
(a) The person may be subject

to persecution on account
of race, religion,
nationality, membership of
a particular social group or
political opinion;

(b) The person's life, physical
integrity or liberty would be
threatened on account of
extemal aggression,
occupation, foreign
domination or events
seriously disturbing public
order in part or whole of
that country.

(2) The benefit of sub-section ( I )
may not, however, be claimed
by a refugee or asylum seeker
where there are reasonable
grounds for his being regarded
as a danger to the national
security of Keny4 or who,
having been convicted by a
final judgement of a
particularly serious crime,
constitutes a danger to the
Country.

The threshold for
removal is clear.

Clauses
34-38

Ministry of
Interior

Delete.

Clauses
39 and
40

Ministry of
Interior

Retain section 2l ofthe current Act on
expulsion.
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Clause
40

UNHCR Move this Clause to the part on
reception and registration and re-word
ir-

Clause
4t

DRC/
Ministry of
Interior

Delete Clause 4l It is a repetition of
the offence covered
in clause 18 on
institution of
proceedings for
unlawful presence.

CIause
42

Ministry of
Interior

Merge with Clause 32(2) on
designated areas.

Clause
43

Ministry of
Interior

Delete The Director to deal
with matters of
exemption fiom
residing in
designated areas.

Clause
44

Ministry of
Interior

Amend to read-
'. ..in consultation with LINHCR'

Clause
45

DRC/
Ministry of
Interior

Delete Clause 45(3) as it includes
private land used by refugees and
asylum seekers.
Delete Clause 45(4).

Clause
46

DRC Amend Clause 46(l ) to read-
". ..an asylum seeker or refugee shall
not be allowed. .."

Ministry of
Interior

Move Clause 46(6) to the part on
offences.

Clause
47

DRC Delete Clause 47(2) It reads as though
the designaled areas
are administered by
refugees and asylum
seekers.

Ministrv of
Interior

Move Clause 47(l) to part X on
delegated powers.
Delete Clause 47(2)

Clause
48

UNHCIT Provisions be included in the
regulations.

Ministrv of Delete.
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Interior

Clause
49

DRC Delete

Ministry of
Interior

Review Amend to clarify
that no person other
than a public officer
with the mandate of
the Director.

Clause
50

UNHCII Clause 50(l) contravenes the
provisions of the Bill.

Clause
52

Ministry of
Interior

Delete

Clause
53

UNHCR Delete provisions for aTrust Fund as it
is not feasible.

Ministry of
Interior

Delete Clause 53(3) and (a)

Clause
54

T]NHCR Clarifr Clause 54(2). It is ambiguous.

Ministry of
Intcrior

Retain the provisions of54(1) only.

Clauses
55 and
56

Ministry of
Interior

Delete They are
unsustainable.

Clause
58

UNHCR Clarify Clause 58(2). It is not clear
what the drafters wanted.

Ministry of
Interior

Delete

Clause
60

Delete Clause 60. It seeks to impose
jurisdiction on
offences outside our
jurisdiction.

Clause
6l

Ministry of
Interior

The function of maintaining a register
ofall persons that have applied, been
granted, resettled, been rejected,
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UNHCR/
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cancelled, expelled and disqualifi ed
should move to the secrelariat.

Clause
62

Ministry of
Interior

Delele.

Clause
63

DRC Delete Clause 63(4) It provides for an
offence that has not
been mentioned.

Ministry of
Interio r

Reduce the timeline in sub-section 4
from 2 years to 90 days

Clause
64

UNHCR/
DRC

Delete Clause 64 It grants wide
discretionary
powers to officers
for search and
questioning.

Ministry of
lnterior

Make reference to A(icle 24 of the
Constitution on Iimitation of rights.

Clause
65

UNHCR/
DRC

Delete Clause 65 The searches to be
conducted are not
related to prevention
of fraudulent
misstatements.

Ministry of
Interior

(a) Add offence under any
recognized law.

(b) Replace fraudulent
misstatement to
misrepresentation.

Clause
66

I,]NHCR Delete No reference has

been made to clause
65.

Ministry of
Interior

Amend to include the requirement that
the search be conducted with strict
regard to decency.

Clause
67

Ministry of
Interior

Delete

Clause
68

UNHCR/
DRC/
Ministry of

Delete There is potential
for conflict of
interest where the
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Interior need for legal aid is
against the
Commissioner.

Clause
7t

Ministry of
Interior

Remove sub-sections (3) and (4) since
they are both implied.

Second
Schedule

UNHCR Attach the entire conventions and not
excerpts.

Ministry of
Interior

Delete as it is automatically provided
for in the Constitution.

28 | N,4: DC on Adninistrotion and Nalional Security Report on the Considerorion ofthe Refugees Bitl, 2016



4.0 COIIIMITTE E OBSERVATIONS

1. The Bill seeks to repeal the Refugees Act, Cap 173

2. The Bill provides for expensive processes by making hosting of refugees a
permanent venture for the govemment by proposing to create a Trust Fund as

provided lor in Clause 55 of the Bill. The envisaged Trust Fund will be a body

corporate with powers to sue and be sued and it can acquire property thereby making

it expensive to manage as it is likely to occasion more goverlment expenditure.

4. Clause 34 of the Bill proposes to provide the employment of refugees and to allow
them to run businesses, access to land for cultivation and pasture. The proposals

require well thought out govemment policy in view of the fact that there is a high
level of unemployment in the country and opening the job market to refugees will
worsen the situation. Furthermore, allowing the refugees to engage in cultivation and

to rear livestock may create conflict with the host communities.

6. The resettlement ofrefugees provided for in the Bil[ is open ended. The Bill does not

contain the maximum number of refugees that may be allowed into the Country. It
only subjects the determination of refugee status to the Eligibility Committee. The

Committee therefore noted the need for strict measures to be put in place on

acceptance of refugee status to limit the number of refugees allowed into the

Country.
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3. The Bill proposes to domicile management of refugee affairs in two ministries.

Clauses 6 and 7 provides for the Cabinet Secretaries for Foreign Affairs and

Ministry of Interior & Coordination of National Govemment to be Chairperson and

Vice Chairperson of the Kenya Refugee, Repatriation and Resetllement

Commission, respectively. The Committee noted that placing the management of
refugee affairs in two ministries may create confusion,

5. Clause 35 of the Bill makes provision for refugees the right to access of land lor
cultivation and pasture; and entitlement to free primary education. The Committee

noted that this would raise concem and possible conflict with the host communities.

Further, it was observed thar the United Nations High Commission for Ret'ugee

(UNHCR) had provided good education facilities for the refugees compared to the

schools in the local community areas and therefore the govemment had no obligation

to allocate more funds to educate the refugees.



5.0 COMMITTEE'S CONSIDERATION OF THE BILL

The Committee deliberated on the Bill as follows:-

Clause 3 Agreed to

Clause 4 proposed amendment

Clause 5 Agreed to

Clauses 6 proposed amendment

Clauses 7 proposed amendment

Clause 8 Agreed to

Clause 9 proposed amendment

Clause 10 proposed amendment

Clause ll proposed amendment

Clause 12 Agreed to

Clauses 13 proposed amendment

Clause 14 proposed amendment

Clause 15 proposed amendment

Clause 16 proposed amendment

Clause 17 proposed amendment

Clause l8 proposed amendment

Clause 19 proposed amendment

Clause 20 proposed amendment

Clause 2l proposed amendment
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Clause 22 proposed amendment

Clause 23 proposed amendment

Clause 24 proposed amendment

Cause 25 proposed amendmenl

Clause 26 proposed amendment

Clause 27

Clause 28 proposed amendment

Clause 29 proposed amendment

Clause 30 proposed amendment

Clause 3 I proposed amendment

Clause 32 proposed amendment

Clauses 33 Agreed to

Clauses 34 proposed amendment

Clause 35 proposed amendment

Clause 36 proposed amendment

Clause 37 proposed amendment

Clause 38 proposed amendment

Clause 39 proposed amendment

Clause 40 proposed amendment

Clause 4l proposed amendment

Clause 42 proposed amendment
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Agreed to



Clause 43 Agreed to

Clauses 44 proposed amendment

Clause 45 proposed amendment

Clause 46 proposed amendment

Clause 47 proposed amendment

Clause 48 Agreed to

Clauses 49 proposed amendment

Clause 50 proposed amendment

Clause 5 I proposed amendment

Clause 52 proposed amendment

Clause 53 proposed amendment

Clause 54 proposed amendment

Clause 55 proposed amendment

Clause 56 proposed amendment

Clauses 57 to 59 Agreed to

Clause 60 proposed amendment

Clauses 6l proposed amendment

Clause s 62 Agreed to

Clause 63 proposed amendment

Clause 64 proposed amendment

Clause 65 proposed amendment
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Clauses 66 Agreed to

Clause 67 proposed amendment

Clause 68 proposed amendmenl

Clause 69 proposed amendment

Clause 70 proposed amendment

First and Second Schedules Agreed to

Clause 2 proposed amendments

Clause Long title proposed amendment
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6.0 COMMITTEE'S PROPOSED AMENDMENTS
The Committee proposes the fotlowing amendments to the Bill:-

Long title

THAT, the long title of the Bilt be amended by inserting the words "The

immediately after the words "to give effect to the".

Clause 2

THAT, Clause 2 of the Bill be amended-

I 95 I United Nations"

(a) by deleting the definition of the term "asylum seeker" and substituting therefor the

following new defi nition-
"asylum seeker" means a person seeking refugee status in accordance with the

provisions of this Act;

(b) in the definition of the term "authorized officer" by deleting the word "Commissioner"

and substituting therefor the word "Director";

(c) by deleting the definition of the term " Commission" and substituting therefor the

following new definition-
"Commission" means the Refugee Management Commission established under

section 7;

(d) by deleting the definition of the term "Commissioner";

(e) in the definition of the term "refugee officer" by deleting the word "Commissioner" and

substituting therefor the word "Director";

(0 in the definition of the term "transit centre" by deleting the word "Commissioner" and

substituting therefor the word "Director";

(g) by deleting the definition ofthe term "Trust Fund";

"Director" means the Director for Refugee Affairs appointed under section 9;

"Durable Solutions" means voluntary repatriation and resettlement to a third party

country;

"Refugee Management Commission" means the Refugee Management

Commission established in section 6:
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(h) by inserting the following new definitions in their proper alphabetic sequence-



"Secretariat" means the Refugee Affairs Secretariat established under section 6

THAT, Clause 4 of the Bill be deleted and replaced by the following new clause-

Exclusion and 4,(l) A person shall be excluded from being considered for refugee
disqualification status ifthere exists serious reason to believe that the person-
of refugees. (a) has committed a crime against peace, a war crime or a

crime against humanity as defined in the Intemational
Crimes AcU
(b) has committed a serious non-political crime outside

Kenya prior lo her/his admission to Kenya as a refugee;
(c) has been guilty of acts contrary to the purposes and

principles of the UN and AU; or
(d) has sought asylum in another country.

(2) A person shall be disqualified from being a refugee if the

person-
(a) having more than one nationality, has not availed himself or

herself for protection of one of the countries which he or
she is a national and has no valid fear based on well-
founded fear of persecution;

(b) has been granted refugee status in another country prior
to entry in Kenya and can be re-admitted to that country
and benefit currently and in the future in that country
from effective protection;

(c) is recognized by competent authorities of the country he

or she has taken residence as having the rights and

obligations which are attached to the possession of the
nationality of that country, can be re-admitted into that

country in the same condition and has no valid reasons

based on a well-founded fear of persecution to have left
that country.

Clause 6

THAT, clause 6 of the Bill be amended-

(a) by deleting paragraph (a) and substituting therefor the following new paragraph-

"(a) the Refugee Management Commission"; and

(b) by deleting paragraph (b) and substituting therefor the following new paragraph-

"(b) the Refugee Affairs Secretariat"
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Clause 7

THAT, Clause 7 of the Bill be amended in subsection (l)-

(a) by deleting the words "foreign affairs" appearing in paragraph (a) and substituting

therefor the words "intemal affairs"l and

(b) by deleting the words "intemal affairs" appearing in paragraph (b) and substituting

therefor the words "foreign affairs".

Clause 9

THAT, Clause 9 of the Bill be deleted and replaced by the following new clause-

The Refugee

Affairs
Secretari at.

9. (l) The Refugee Affairs Secretariat shall comprise of the office
of the Director lor Refugee Affairs whose shall be an office in the

Public Service and such staff as may be necessary to perform the

implementation functions of the Commission.

(2) The functions of the Director for Refugee Affairs shall be to-
(l) keep, register and maintain a database of all asylum seekers

and refugees in Kenya;
(2) in liaison with Director of Immigration, process and

issue conventional traveI documents;

(3) facilitate refugees with specialized skills to access work

permits. subject to vettingl
(4) issue movement passes to refugees and asylum seekers

wishing to travel outside the designated areas and

within Kenya;
(5) exempt asylum seekers and refugees from residing in

the designated areas where there are compelling

reasons;

(6) protect and assist vulnerable groups including men,

women, children, persons living with disability and the

older members of society;

(7) ensure treatment of all asylum seekers and refugees in

compliance with national law; and

(8) issue visitors' permits from entry into refugee camps in
accordance with the regulations.

(3) The Director shall comply with instructions that the

Commission may assign the Director in the performance of his or

her functions specified under this Act.
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(4) The Commission may assign to oflicers or employees in the

public service, any ofthe powers and duties imposed by him or her

subject to such conditions as the Commission may determine.

Provided that the provisions of this sub-section shall be invoked
only if the substantive Director and his or her deputy are either

absent from the country or indisposed or unable to perform by

reason ofhaving been relieved ofduty.
Clause 10

THAT, Clause l0 of the Bill be deleted and replaced by the following new clause-

Functions of the 10. The functions of the Refugee Affairs Secretariat shall be

Secretariat. to-
(a) co-ordinate all measures necessary for promoting the

welfare and protection of refugees and asylum seekers

and advise the Cabinet Secretary thereon;

(b) ensure, in liaison with other relevant agencies, the

provision of adequate facilities and services lor the

protection, reception and care of asylum seekers and

refugees in Kenya;
(c) promote, as far as possible, durable solutions for

refugees granted asylum in Kenya;
(d) receive and process applications for refugee status

determination;
(e) keep, register and maintain a record of all asylum

seekers and refirgees in Kenya;
(l) issue refugee identification documents and facilitate the

issuance of civil registration and other relevant

documents; and

(g) manage refugee designated areas and other related

facilities through co-ordination of the provision of
overall security, protection and assistance for asylum

seekers and refugees in the designated areas.

Clause I I

THAT, Clause l1 of the Bill be amended-

(a) by deleting sub-clause ( I ) and substituting therefor the following new sub-clausr

(l)"There is established a Board to be known as the Refugee Status Appeal Board

which shall consist of-
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(a) an advocate of not less than ten years' standing appointed by the Cabinet

Secretary, who shall be the Chairperson;
(b) eight members appointed by the Cabinet Secretary from among persons

having knowledge of and experience in matters relating to-
(i) refugee affairs;
(ii) immigration;
(iii) foreign affairs;
(iv) nationalsecurity;
(v) public administration; and

(vi) nationalsecurity."

(b) by inserting the following new sub-clauses immediately after sub-clause (5)-

(l)"A member of the Appeal Board shall hold office lor a term of three years and

shall be eligible for re-appointment for one further term offour years.

(2) The Board may, where necessary, co-opt a person with specialized knowledge

and skill to attend the sittings of the Board, but such person shall not have the

right to vote."

Clause 13

THAT, Clause l3 of the Bill be amended-

(a) by deleting sub-clause (l) and substituting therefor the following new sub-clause-

(l)"An application for the grant of refugee status shall be made to the Refugee

Affairs Secretariat either directly or through an authorized offrcer or an officer of
the United Nations appointed by the Commission."

(b) by deleting sub-clause (2) and substituting therefor the following new sub-clause-

(2)"An authorized officer to whom any asylum seeker presents himself or herself
shall refer that asylum seeker to the relevant authority."

(c) by deleting the word "Commissioner" wherever it appears and substituting therefor the
word "Director".

Clause l4

THAT, Clause 14 of the Bill be deleted.

Clause l5

THAT, Clause l5 of the Bill be amended-
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(a) by deleting sub-clause ( I ) and substituting therefor the following new sub-clause-
(1)"There is established a Refugee Status Eligibility Committee which shalt consist of the

following members-
(a) a chairperson appointed by the Cabinet Secretary;
(b) not less than four other members appointed by the Cabinet Secretary from the

following departments in consultation with their respective Cabinet Secretaries-
(i) a representative ofthe ministry responsible for intemal affairs;
(ii) a representative ofthe Inspector General ofPolice; and

(iiD a representative ofthe Director oflmmigration Services.

(b) by deleting sub-clause (3) and substituting therefor the following new sub-clause-
(3) "The office of the Relugee Affairs Secretariat shall provide secretariat services to the

Committee."

Clause 16

THAT, Clause 16 of the Bill be amended by deleting the word "Commissioner" wherever it
appears and substituting therefor the word "Director".

Clsuse 17

THAT, Clause 17 of the Bill be amended-

(a) by deleting sub-clause (2) and substituting therefor the following new sub-clause-

(2)" In any appeal under this Act, the Appeal Board may confirm or set aside the

decision ofthe Director and shall cause the appellant concemed to be notified of
the decision in writing within sixty days ofreceiving the application:

Provided that, before reaching a decision on any such appeal, the Appeal Board

may either
(a) refer the matter to the Director for further investigation and advice; or
(b) make such further inquiry or investigation into the matter as it deems

necessary."; and

(b) in sub-clause (4) by deleting the word "Commissioner" and substituting therefor the word

"Director".

Clause l9

THAT, Clause 19 of the Bill be amended by inserting the words "in accordance with the

provisions of the Public Health Act" immediately after the words "special holding centre".

Clause 20

THAT, Clause 20 of the Bill be amended-
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(a) by deleting sub-clause (6);
(b) by deleting sub-clause (10) and substituting therefor the following new sub-clause-

(l0)"Where refugee status under this part has been cancelled that person shall

cease to be a refugee and any member of his or her family with derivative status

shall cease to be so recognized under this Act on the expiry of seven days after the

date on which the Director notifies the person concemed that his or her

recognition has been cancelled:

Provided that the family member whose derivative status is affected by the

cancellation shall have the right to apply to be considered as a refugee under

section l3 of this Act"; and

(d) by deleting the word "Commissioner" wherever il appears and substituting therefor the

word "Director".

Clause 2l

THAT, Clause 21 of the Bill be amended by deleting sub-clause (l) and substituting therefor the

following new sub-clause-

(l)"The Cabinet Secretary may revoke the status ofany refugee ifthe refugee at any time
after recognition as a refugee has been convicted ofa serious crime."

Clause 22

THAT, Clause 22 of the Bill be deleted.

Clause 23

THAT, Clause 23 of the Bill be deleted.

Clause 24

THAT, Clause 24 of the Bill be deleted and substituted therefor the following new clause-

Refugee women 24. ( I ) The Director shall ensure that specific measures are

and children. taken to ensure, at all times during their stay in designated

areas, the dignity and safety of women and children seeking

asylum and women and children who have been granted

refugee status.

(2) The Director shall ensure that a child who is in need of
refugee status or who is considered a refugee shall, whether

accompanied or not by his parents or any other person, receive

appropriate protection and assistance.
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(3) The Director shall, as far as possible, assist a child referred

to in subsection (2) to trace the parents or other members of
the family in order to obtain information necessary for the

reunification of the child with his or her family.

(4) Where the parents of the child or other members of the

child's family cannot be found, the child shall be accorded the

same protection as any child permanently or temporarily
deprived of his or her family.

Clause 25

THAT, Clause 25 of the Bill be amended by deleting the word "Commissioner" and substituting
therefor the word "Director".

Clause 26

THAT, Clause 26 of the Bill be amended in sub-clause (2) by deleting the word "Commission"
and substituting therefor the word "Cabinet Secretary".

Clause 28

THAT, Clause 28 of the Bill be amended-

(a) in sub-clause (l) by deleting the word "Commissioner" and substituting therefor the word
"Director"; and

(b) by inserting the following new subsection immediately after subsection (2)-

(3)"An asylum seeker shall report to the nearest government administrative
officer who shall then direct him or her to the designated refugee reception

officers."

Clause 29

THAT, Clause 29 of the Bill be amended by deleting paragraph (f).

Clause 30

THAT, Clause 30 of the Bill be amended by inserting the words "within forty eight hours"
immediately after the words "govemment administrative centre".

Clause 3l

THAT, Clause 3l of the Bill be deleted.

Clause 32

THAT, Clause 32 of the Bill be amended in subsection (1) by inserting the following new
para$aph immediately after paragraph (ii)-
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(iii)"any other relevant laws in force in Kenya."

Clause 34

THAT, Clause 34 of the Bill be deleted.

Clause 35

THAT, Clause 35 of the Bill be deleted.

Clause 36

THAT, Clause 36 of the Bill be deleted.

Clause 37

THAT, Clause 37 of the Bill be amended by deleting the words "shall be entitled to" and

substituting therefor the word "may".

Clause 38

THAT, Clause 38 of the Bill be deleted.

Clause 39

THAT, Clause 39 of the Bill be deleted.

Cleuse 40

THAT, Clause 40 of the Bill be deleted.

Clause 4I

THAT, Clause 4l of the Bill be deleted.

Clause 42

THAT, Clause 42 of the Bill be amended in sub-clause (2) by deleting the word

"Commissioner" and substituting therefor the word "Director".

Clause 44

THAT, Clause 44 of the Bill be amended by deleting the word "after" appearing immediately

after the words "the Commission shall" and substituting therefor the word "in".

CIause 45

THAT, Clause 45 of the Bill be amended-

a) in sub-clause (2) by deleting the word "Commissioner" and substituting therefor the word

"Director";
b) by deleting sub-clause (3); and

c) by deleting sub-clause (4).
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Clause 46

THAT, clause 46 of the Bill be amended by deleting the word "Commissioner" wherever it
appears and substituting therefor the word "Director".

Clause 47

THAT, Clause 47 of the Bill be amended by deleting sub-clause (2).

Clause 49

THAT, Clause 49 of the Bill be amended in sub-clause (l) by inserting the words "a person with
the mandate of the Director" immediately after the words "No person other than".

Clause 50

THAT, Clause 50 of the Bill be amended-

(a) by deleting sub-clause (l) and substituting therefor the following new sub-claus*
(1) "The Director shall ensure that there is shared use of common social amenities

between the refugees and the host communities."
(b) in sub-clause (2) by deleting the word "Commissioner" and substituting therefor the word

"Director".

Clause 5l

THAT, Clause 5l if the Bill be amended by deleting the word "Commissioner" and substituting
therefor the word "Director".

Clause 52

THAT, Clause 52 of the Bill be deleted.

Clause 53

THAT, Clause 53 of the Bill be amended by-

(a) deleting sub-clause (3); and
(b) deleting sub-clause (4).

Clause 54

THAT, Clause 54 of the Bill be amended by-

(a) deleting sub-clause (2);
(b) deleting sub-clause (3);
(c) deleting sub-clause (4); and
(d) deleting sub-clause (5).
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Clause 55

THAT. Clause 55 of the

Clause 56

THAT, Clause 56 of the

Clause 60

THAT, Clause 60 of the

Clause 61

THAT, Clause 6l of the

be deleted.

be deleted.

be deleted.

be amended-

Bill

Bill

Bill

Bill

(a) in sub-clause ( l ) by deleting the word "Commissioner" and substituting therefor the word

" Secretari at" ;

(b) in sub-clause (2) by deleting the word "Commissioner" and substituting therefor the word
"Secretariat"; and

(c) in sub-clause (3}_
(i) by deleting the word "Commissioner" where it appears in the first instance and

substituting therefor the word "Secretariat";
(ii) by deleting the word "Commissioner" where it appears in the second instance and

substituting therefor the word "Director".

Clause 63

THAT, Clause 63 of the Bill be amended in sub-clause (4) by deleting the words '1wo years"

and substituting therefor the words "ninety days".

Clause 64

THAT, Clause 64 of the Bil[ be amended in paragraph (c) by deleting the words "or protected

person" and substituting therefor the words "asylum seeker".

Clause 65

THAT, Clause 65 of the Bill be amended-

(a) in paragraph (a) by inserting the words "or any other written law"; and

(b) in paragraph (b) by deleting the word "misstatement" and substituting therefor the word

"misrepresentation".

Clause 67

THAT, Clause 67 of the Bill be deleted.
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Clause 68

THAT, Clause 68 olthe Bill be amended by deleting the words "Secretariat of Refugee AfIairs"
and substituting therefor the words "Refugee Affairs Secretariat".

Clause 70

THAT, Clause 70 of the Bill be amended in sub-clause (4) by deleting the word
"Commissioner" and substituting therefor the word "Director".

NEWCLAUSES

THAT, the Bill be amended by inserting the following new clause immediately after clause 40-

Expulsion of 40A. (l) The Cabinet Secretary may, after consultation with the

refugees and Director, order the expulsion from Kenya of any refugee or
members of member of his or her family if the Cabinet Secretary considers the

their families. expulsion to be necessary on the grounds of national security or
public order.

(2) Before ordering the expulsion from Kenya of any refugee

or member of his or her family in terms of subsection (l), the

Cabinet Secretary shall act in accordance with the due process of
law.

411( \^.
Signed

Hon. Asman Kamama, MGH, OGW MP

Chairman, Departmental Committee on Administration rnd National Security
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A Bill for
AN ACT of Prrllament to providc filr the recognitlon

eud protection of refugscs; to giye elfect to the
Conventlon Rektlng to thc Ststus of Rcfugees, the
Protocol Relatlng to thr Strtus of Refugms and the
OAU Conventlon Govcrnlng the Sp*cillc Afpm{B of
Refugee Problems in Africa lnd for conrlected
purpose*

ONACTED
follows--.

hy the Prrlirment of Kenya 3S

"Cabinet Secretar/' me&ns the Cabinet
responsible for matters rolating to refugee affairs";

Sec.retary

Relirgee,
establi$hcd

"Commissioner'' means the Commissioner for
Refugee Affairs appointed under section 9 of this i\ct;

. "country of nationality" irr relation to a person who
has more than one nationality, means each nf the countries
of which that person is a national:

389

PAR I' I...PRELITITINARY

l. This Act shall be cired as the Rcftige*s Act, 20t6
ond shall come inttr op€ration ulxx the expiry ol ninety
days from the date ofpublication.

2. In this Act, unless the contcxt othenvise requires*

"Appeal Board" means the Apgrals Board established
under section I I olltiris Act;

"asylum" meaos protcrtion Fsnted by tho
Govemment to persons qualifying fr.rr p1'ur.. sl^atus in
accordancc wlh the provisions of this Actl

"osyium serker" mearu a pe$on wlro has souglrt
asylum, whelher I formal applicat.ion has been made foi it
or not;

"authorized officer" includes the Comnrissioler for
Rsf'ugces Affairs, refirgee nfficer" a settldment or
immigration officer;

Shorr titlc sr,d

lntcrp,rlr.ii+n

"(hmnrission" fileans the Kenya
R.eprtriation and Resettlement Cclmmission
under section 7 of this Act;
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"desigrated uea" meann any reception Brea, lrinsit
poini or settlement arer as nlay be declered by the Cabinct
Secrelary.

"eligibility committee" means lhe national eligibility
comnrittec as established under section l5 of this Act;

"essential serviccs" include education, heallh, water
and sanitation services;

"local integration" mcans the gradual process through
which refugees arc incorpomtcd into the society ttrough a
process tJrat snsurc$ that relilgee$ attaifl broader rights.
have irnproved stardards of living and positively contribute
t$ the sociel life of the bost country;

"rnembers of family of a rcfugee", in relation to a
re fugec means -

(a) any spousc ofthc refuge"e;

(b) any clrild of the rcfugee, including an adopted
child under the age ofeighteen;

(c) e persoo who is related to the refugee by bluxl or
marriagc afid who is dspffrdent upon thc refugce;
aod

(d) any othcr dependent liviog in the same household
as the refugcc End who is dependeat on the
reflrgee.

"minor" means a person below thc age of eighteen
years;

'1ron-citizen" means any person rvho is not a citizen of
'.enya;

"OAU Convention" menos the Organization of Africa
Uniry Convention Goveming the Specific Aspects of the
Refugee problem in Africa, done at Addis Ababa on l0'
Septrmb&, 1969 and ratified by Kcnya on 28'' Deccnrbcr,
1987;

"protmol" means the hotrxol relsting !o the statur ol
refugees, doue at New York on 3ld January 1967 and
acccded to by Kenya on I 3t November 198 t ;

"prima facie refugce status" a declaration of refugee
stfrhr$ by ttlc Comrnission ir respcct of large scrlc influxes
of persons on the basis of the readily apparent
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circumstanc€s in the country rrf origin giving risr: ro the
cK(xl$s;

_. "recep(ion ?re,r" means an area or prcmisss designatcd
{br the reception and processin;: of asyhrm seckeis and
inclucles an arca or prcmis&s where regiitration and status
dctennination are unde,taken;

- "rcfugce officer" rneans an otlcer rqsponsiblc fbr
refugee mattem under thi$ Aot and answ(;able to the
Cornmissioner;

- 
' rcfugee settlernent" menns a refirgee settlrmcnt

established in ac:cordance with sections of this Act

_ 
"retirgee", has the meaning ffsigncd to it under

sL1*tion 4 of this Act and inclurtes an asylim sceker;

"separated minr:r", means a rninor who is sepanted
frun both psrenB or from his or her previous legal or
custornary primary cute-giver, but not nccesserily tiom
other relatives and may therefore includc a child who is
accompanied by nther adult farnily membcru;

"settlement oflicer" rneiurs a person appointr:d to bc in
charge ofa dceignated arca;

"s1rcuse" inchrdes a corrmon law spous*;

"transit centrc" mcans areas designattrri by the
Commissioner for thc purpos€s of temporarily
accommodating pcrsons r:overed undcr this Act pending
transfer to the reception centers or refugee campsi

"Trust Fund" means Kcnya Refugee I'rust Fund
establislred under sectien 55 of tlris ,4c1.

-. 
"torture" mealrs uny act by which severe pain or

sull'ering, whether physical or mentsl, is inteoiionally
inflicted on a person for the purpose of-

(a) obtaining infornration or a confession fronr the
person or from a third person;

(b) punishing the person firr rhe act which thlt person
or a_ third person has cornmittcd or is suspeited of
hoving comnritted;

(c) intimidating or coercing thar persofi or a third
person; (,r
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(d) tirr any reason hased on discrirnination oi any
kind, when sucb pain or suffering is inflicted by or
at the instigation of or with the couiert or
acquiesceficc ni a public official or othcr person
acting in an olficial capacity, but dcrcs not inclrrde
pain or suffering arising only fiorn, inherent in or
incidental to lalvful sanctions.

"unaccomp;rnierl minor" means a minor rvho is

separat€d finm both parenr and other relatives and is not
being cared lor by an adult who. by law or ctstom, is
respmnsible for tloing so; and

"ljnited Nations Convention" nears the t]nited
Nations Convention relating to tbe status ofRcfugecs, done
at Ceneva on 2{lu'July, l95l and acceded to b1t Kcnya on
I 3th Novcmber, I 981 ;

3. A pcrson is a refugee under this Act, if-
owing to t well-tbunded ii;ar of being persecutetl
lor reaJions of r&ce, religiou, nationality,
rncmbership of a particular social group, political
opinion or sex the person is outside the country of
his or her nationality aod is unable or, orving to
such fear, is unwilling to avail hirnself or herselfof
the protection of that country; or

not having a nationality aorl being outside the
counrry of his or her tbrmer habitual residencc, the
person is unablc or. orving to a well-founded feat
of bcing lxrsecuted tbr reasons of race, r'eligion,
menrbership of a particular social group, pr:litical
opinion or sex, is unwilling lo retum to il; or

owing to exteflral agglessiot, occupation, foreign
domination or events seriously disturbing public
order il either part or the whole of his or her
country of nrigin or nationality, ire or she is
conrpelled to lecve his or her place of habitual
rcsidence il order to seek refuge in another place
outside his country of origin or nationality; or

the pcrson is a member of a class of persons
declared under subsection (2) to be reti.rgees.

(2) Subject to subsection (3), if the Commission
considen that any class of persons are refugees as delined

1,,!..nin8 ol
'ltf0fcc'.
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in paragraph (a), (b), (c) or (d)" rhe Oornmission may
declare such class ofpersous to be refutrEces, and may at any
time amend or revoke such declaration

Provided that no such amentlruent or revocalklr shall
affect the right ofany pcrson-

(i) who is a mcmber of thc class ofpersons concernetl
and rvho entered Kenya before the date of such
amen&nent or rcvocation, to continue to be
regarded as a relirgec lbr the purposes c,f this Act;
of

(ii) who is a person referrcd ro in paragraph (a), (b),
{c) or (d), to be recognizetl a.s a refugee fnr the
purposrs of this Act.

(j) The Comnrission shall carlse any dcclaration under
subsection (2), and aly amendment or revocation. to be
published in thc Gazette or in such othcr manncr as it
deems lit and shall ensure thrt it is hrought to the attention
,rf autlrorizcd ofticers and persons to whorn it rclat+s.

4. This Act shall nor apply to-
a person who is presently receiving frorn organs or
agencies of tho United Nations other than the
United Nations lligh Commissioncr for Rei'ugees
protection or assistance; ald
a pt;rsttn who is recognize{ by the relevant
authnrities in Kenya as having the rights and
obligations which are artxched to thc possession of
the nationality of Kenya.

a person tvith resp€ct to whom there are serious
reasons for considcring that --
has conrmitted a crinre against peace, o war crinre

or a crirne against hunranity, as detined in any
international instrunrent to which Kenya is i
party and which has been clrgrvn up to make
provision in respect ofsuch crimes;

has comnritted a serious non-political crime
outside Kenya prior to his or her admission
to Kenya as a refugee: or

hss bern guilty of acts cortrary to the purpo$es
and principles of the United Nations

Exclusion frorn
rcfugcer ertur,
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l:csgrtiofl ('i'
,efuIar st us,

Admitliltr!tiYc
irttilutiint.

futlhlirhrrarl of

lq,l

Orguniartion or lhe African Union.

5" A penson shall cca*ce to hc a rctirgeu for the
purposes of this Act if such a person-

(i) voluntarily re-gvails hinrsclf or hcrself of the
protection of ths country of his or hsr naticuralityl

{ii} having lost his or her nationality, the person
volururily re- ac4uires it;

{iii) bec'ornes a citiren of Kenya or acquires the
nationality of some othcr r:ountry and enjoys the
protection of the country of his or her nclv
narionaliryl

(iv) voluntarily re-establishes himself or hersclf in the
country which h$ or she lefl or outside whiclr he
or she remained owing lo fear r:f persecutioo;

(v) can to longcr, bccausc lhc cirtumstances in
connection with which he or shc was ra:ognizrd as

a refugec undcr thi* Act ha.s c€a.s€d kr exist and
cqntiutrf,s to rufuss to avail Nmsclf or herself of
thc pnrlcction of thc counuy*' of his or her
oatiomlity;

{vi) being a pcrsoa who has no nationality, bctause of
the cir$rlrnst&nces in connection with wtrich he ha.s

bcen recognized as a rcfugee have ceased to exist
and is able to rcturn to the cou lty of his or her
formcr habitu.al residence;

Provided that paragraphs (e) and (0 shtll not spply to
a refugec falling undcr section 3(a) and (b) of this Act who
is ablc to invoke compelliDg reasons arising out ofpn:vious
persecution for rcfirsing to rohrm to the country of his or
her former habitlal residcnce.

rART II-ADMffI$TRATTV}: PROVISIONI}

6. 'l"trere is established.*.

(a) the Kenya Retirgcc, Repatriation snd Resettlement
Crxrunissionl

(b) the Secrctariat for Refugee Affairs; and

(c) a Refugee Status Appeal Board.

7" ( I ) The Commission shall consist of--

i

I

i

i
I

i

1

l
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(a) ilre Cabinet Se€relary Jirr the tirue being
responsible for nratlers relating t$ forcign affairs,
who shall be tlre Chairperson;

(b) the Cabinet Ser:retary for tbc timc being
respoosible for matters relating ro intenral affairs
who shall be the Vice-Chairpcron;

(c) a rcprcsentative from ths--
(D Minisu-rr respnnsible fbr education;
(i0 Ministry rcsponsible for l"abou:

(iii) Mioistry rcsponsible for health:
(iv) Ministry rcsponsible for social welfare ;

(v) Ministry responsible tbr devolution;
(vi) National Cohesion aod Inrcgration

Corrmissioll;
(vii) Ministry rcsponsible for Land;
(viii) Kenya National Commission for lluman

Righrs;

(ix) United Nations High Comrnissioner for
Refugees.

_ (2) The peaons referred to in su@ragmphr (viii) aod
(ix) shatl have advisory roles without the ri[tt-to vire"-

(3) The quorurn for a meeting of rhe Commission shall
he three members excluding the members ruferred to in
subparagraphs (viii) and (Lr).

(5)Each raember of rhe Commissir:n slrall have oue
vote but in case of equaliry of votes, the Chairpel$oa shsll
have a casting vote.

(6) Except as expressly provided in this Act, the
Commission shall regulate its own prcmedure ss it deces
fir.

tl, The functions of the Commission sh.ull b*"-
(a) to formulote a flstional policy on matters relating

to refugees in nccordatce with intemational
standards;

ft) to ensure that the rights of refugees are upheld, in
accordance wirh the intemgtional obligations of
Kenya;

a

FuaErioaa ofth.
Ctxyrrnilitr!-
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(c) to rnake a declaration of reltg('e status in resp{xt
of largc scale influxes of rcfugees;

(d) to cnsure that adequat{i and appropriatfi fa*ilities
and sen'ices are providcd tirr the reception and
carc of rcfugces; and

{e) to propose and ensure the provision of durahle
solutions lbr ref'ugees.

9. (l ) lhe Secretariat of Rcfugcc Affairs shall
comprise of the oflice of the Corunissioner lbr Refugee
AlJrirs whose office shall he on office in the Public Sen'ice
and such staff as nray be ncccssary to pcrform the
inrplementation f'unctions of tlte {.brnrnission.

(2) :l"he Socretaria! shall perform administrative
functions as shall be detennined by the Commission.

(3) The functions of the (--ommi*sioner ibr Ref'ugee
atTairs shall be-

(i) to assist the Bligibility Cornrnittee to u,rdertake
individual rcfugec slatus dctermination of
persons wlro ore not part of an inllux iu respect o1

whom a prima facie declnration of refugee status
has been made by the Commission;

(ii) to rvork with rhe United Nations HiSh
Commissioner for llefugees irl finding durablc
solutions for rcfirgces, including voluntrry
repa$iation, local integrzrtion and resettlenrent
where applicable;

(iii) to receive applications firr rcfugees status and
submit lhen to the eligihility Conrmittee;

(iv) to register applications for refirgee $tatus and
maintain a registcr of asylum seekers and
rel'ugees;

{v) to co-ordinatc ttre provisiort of adequatc facilities
and servicqs ftrr the reception and care of
refugrxs ard asylurn seekers within Kenya;

(vi) to ensure thal an applicant for refugee status is
not ordered to leaye the country before his or her
claim firr reftgee status has heen detenuined irt
accordance with the provisions of this Act;

(vii) to inrplement and c'omrnunicate with applicunts
the decisions of thcir statrs; and

'lbc Srcr.urut for
Rcfuf,zc AlIsiru-
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(r,iii) tu exercise any r)thBr Jilrctions and duties that
nlay be assigned to him or h$r by the Cabinct
Secretary under this Act.

(il) 'l'he Corrrrnissiorer silBll conrply rvith instructions
that the Commission may assign the Comnrissionr:r in the
peribnnance of his or her ilnctious specified under this
.4ct.

(4) The Commission rnay assign to olficex or
enrployees in the Public Sen,ice, anv of the powers and
rluties imposerl upon him or her subject to sucti conditions
as the Commission rnay dctermine.

Provided the provisions of, sub-scction (4) sha.ll br
invr:ked only if the suhstantive Commissioner and his or
her deputy are either absent from the country or indisposed
or unable to pcrform by reason 6rf feving brxn relieverl of
duty.

I0. The functions of the Secrerariat of Rrfugcr affairs
shall be-

(i) to handle all ogrerat'ional &specls ofprotection and
nssistance of rcfugees;

(ii) to consider applicutiots of refugee status and
a!ylum;

(iii) to consider md mekr: recorrne$drtions to the
Cabinet Secretary on applications for fanrily re-
unification with recognized rcfirgees in Kenya;

{iv) to consitler md make recc,mneudations to tlie
Cabjnet Secretary on requests fronr refugees for
settlement in Kenya;

(v) to advise the Cabiret Sesretary or the
Commissioner on any rnatter referred to the
secretariat.

It. (l) There shall be an Appeal lloard wlrich shall
consist of*-

F;.teblirh$lr,t oi
the Apg?rl Bo.rU.

{a) a judge of a Supcrior Court appointed by the
ChiefJustise who shall be thc Chairpervrnl

(b) a represertative of the Kenya National
Conrmission ior Human Rights;

{c) a representntive of rhe Natir.rnsl Cohesion and
Integration Commissiont

Fun dr.lllr of th.
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(dta represefllative of the lnrmigration Departtrtent;
and

(c) a represenlativc from the United Nations High
(irrnnissioner ibr Ref'ugees who slrall play arl
advisory role without thc right to vote.

(2)'Ihc Appeal Board shall mect at such time and

1rl:rce a-s the lloard moy detennine.

(3) 1'[re quorunr for a meeting of the Appeal Boartl
shall be three mcmbers.

(4) Each member of thc Appeal Board shall have ons
vote hut in ca^se of equaliry of vote$, the Clrairpersot strall
lave a ca$ting vote.

(5) The function of the Appeul Board shall be to hear
and determine appeals ageinst any decision oi the
Secretarial with regard to -

(ai the rejection of any individual application for
rel'ugee status; and

(b) tle cancellation and terminalion of n:frrgee stahts.

t2. 'lhe corduct and regulatio of thc business and
affairs of thc Appeal Board shall be as providrd in the First
Sch*tiule tr: this Act.

PART III-APPLICATIOT{ TI()R R[}U{'Ef, STATUS

13. (l) An application lbr the grant of refugee status
shall be made to the secretariat of refugee affairs, either
direclly or through any authorized ofiicer or officer of the
l.Jnited Nations.

(?) An nuthoriz-erl ollcer to whom any lxrvrn seeking
recogrition as a refugee fint presenls hirnself or hersell
shnll refer that person to the nearest ollics of the sccretariat
of rcfugec affairs and shall. as soorl os possible, noti$ the
[]onrmissioner that a persor seeking ret'ugee status has
entcred into Kenya.

(3) An application fcrr recogrition as a refugee
received by any authorized officer or oflicer of the tinited
Nations shall bc forwarded to the Commissioner.

{4) The Commissioner shall, on rcceiving the
application, invite the applicanl to appear trefore him or
her, to provide oral or dclcumentary evidencc, accompanied

C:{n.htr:r of dr.
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by a legal practitioner tiorn a prescr.ibed list of thc
secretadat pool ol la\tyers, i{'he or she so desires, *,hosr
fbcs ol erpenses, if any, slrall b* paid by tlre Sccrctariat lirr
refugee affairs.

(5) T'hc dccision of the Commissioner to grant or nol
to granl the applicution shall trrr nQtil'ied to the spplicant in
rvriting and whcre the application is retilsed, the
deparlrnel!t sholl give reast>ns t'or the relirsal.

(6) ln applying for refugee starus the applicant slrall.--

(a) fill in a prescribed aptrrlication firrn and the
application shall be registered by an authorizcd
ofiicer within the local area of his or her point o[
entry into Kenya.

(b) In addition ro the application form, be entitled to
nake auy staternent and submit evidence in
suppon of his or her claim, if the applicanr s{)
wishes.

(7) The anthorized oflicer shall inrerview the applicant
in a languagc that the applicant understands and reduca the
intervie,rv into writing.

(8) The transcript shall be read to the applicant in a
language that the aprplicant understands and provide al
opporlunity to the applicant to makc corrections before it is
signetJ by both rhe intervicwing officer and dre applicant.

(9) Iithe applicant does not wish to sign rhe transcript
the reasons li:r declining shall be indicated on the
transcript.

(10) The authorized officer shall wirhin thirty days
fi'onr the date of thc itrterviews trarsmit the decision on
whether to grant rcfugecs status to thc applicant, any
statements, transcripts or evitlence in support 0f arr
application !o the Conrmissioner.

(ll) The C'ornrrissioner shall upon receipt of the
decision submit it betbrc the Uligibility Conrnrittee and
ensure that thc Eligibility Commirtee convenes and re views
the dccision within a period of sixty days from the timc of
nraking application.

(12) I'he Cornmissioner nray for reasonatrle cause
extenr.l the period referred to in subsectitx ( I 0).

i
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( l3) The Commissioner shall issue a temporary pass to
thc applicant pending registr:atirxr.

f4. (1) A public berefit organizntion may participatc
in refugee stahls procc€ditrSs by prespnktion of oral or
rvritlen subrnission riu behalf of a person seeking refi.rgee
status bcfore the authorizcd officer.

(2) .dn oflicial representing m $rg$nizati{rn referred to
in sub section ( I ) may also make oral or written
represcntation during appenls.

15. ( I )'l'here is cstablishetl a National Eligibility
Committec which shall consist of thr fnllorving members--

(a) the Cr:mnissioner for Refugee affairs;

(b) not less than lour other members appointed by the
Cabinct Secretary fmm the lbllowing departmcnts
in consultation with their respective Cabinet
Secretaries-

(i) a rcprcsentative of the Director of Public
Prosecutions;

(ii) a represcntative ofthe Ministry of Intcriori

(iii) a representative of the Insp.rctor Gener$l of
Police; and

(iv) a representative of thc Director of
Immigration Sewices.

(2) The repre$ntative of the offlce ,rf the tJnitsd
Nations High Commissioner for Refugees in Kenya shall
bc invited to sttcnd the mcetings of the Committee as &n
- \serr,,er.

(3) Thc Office of the Commissioner for Refugees shell
provide the Secretariat to l&e Comm.ittee.

(4) Thc Cabinet Secretary may, wheo necessary co-opt
lbr a specified period not more than two additional
members to the Conrmittee who shall have no right of vote.

(5) Except as exprcssly provided in this Act, the
Cnrnmittee shall regulute its owr prmedure.

16. (l ) 1'he F)ligibility Committee may---

{a) iovcstigate anil seek all relevant information from
appropriate sources within and outside the counky;

PrniciFdon in
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(b) be at liberty to surun t the applicant hefi.rre it
whenever deremed neccssary to clarify or answer
questionr per&rining his or her claim for refugec
status a[d, or asylurn; and

(c) invite any other person to appear before it and nray
considcr ony other relevaxlt or written snbmissions.

(2) 'Ihe reconrmendations of the Eligibility Committee
shall be referred to the Commissioner who without delay
shall nrale I deternrilration and cuuse the epplicant to be
informed ofhis or her decision.

(3) 'Ihc Commissioncr shall infonn 1he represerrtative
of the United Natior* High Commissioner for R cfugccs in
Kenya of the Cabinet Seretary's decision .xirhout delay,

(,,1) In draling with an application under this section,
the applicant nuy be pcmlitted to bring slong s cornpetent
interpreler if necessary"

I7. (l) A pcrsor aggrieved by a decision of thc
Eligibility Committec under this Act may, within thirty
days of recciving tlre decision, appal ro ilre Appeul Boonl
against the decision.

(2) An applicant who is aggrieved by a decision of the
Commissioner not to recognize him or her as a re{bgee
nray, thnrugh his or her rcpresentative or othcr irt€rested
party, appcal to the Appeal Boord, within thirty days of
receiving written n$tificetion of tbe derision.

(3) Ar appcllant may be persoBslly present st the
hcaring of tie appcal and may be a"rsistcd or represented by
a legal prnctitioner if he or she dcsircs in providing oral or
documentary evidence.

(4) I'he Cornmis,riofier shull nrake oral or written
rcprcsentatiors in respect ofany decision appealcd againsl

(5) A person aggrievcd by thc decision of rhe Appcals
Board may within thirty days olsuch drcisiot appeal'to thc
iligh Coun.

- ltl. Despite the pmvisions of the Kenyu, Citizcnsbip
and lmmigration Act, no proceedings shatl be ifftitutcd
againsl any fr€nmn or any member of his or bcr family in
resprct of his or her unlav,fil eutrl or prescncc witlrin
Kenya if such a penion -

Appcd!.
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(a) has rnade a bona fide spplicatbn ibr retogrition us

a refugee, ugtil a decision has becn madc on thc
npplicrtiorr snsl, where appnrpriate, suclt percon
has irad an opportrurity to exhaust his or lrrr right
of appeal; or

(b) hns bocome a retirgee.

19. Whc.rc it is cstsblishe{i that a ptrson or a group o{
pEopla s$eking rcfugee status cornes from an arps oi a

country that is aflected by a notifiable infrctious disease,
$e Frerxon shall be guarantinetl in a special holding ccntrc
in order t(l er$iure public safety and scctrity wlrile his or
her application for retirgcc sanrs is bcing processed.

20. ( I ) 'fhe Commissioncr shall havc the porver to
canccl a rclugec stAt s wbcre-

(a) a pcrson recogrrized es a rethgce has haudulently
mismprcsentctl or ontitted nlalcrial facts which, il
knorvn, could hrve changed thc dccision to
rccogsizs tbst pcrson as a rcfirge'e; or

{b) ncr* evirlqrm becruncs availtble *ml a pcrson
shrxrld not have bteu recognised as a refugec.

(2) Bcfort caneolling a mftrgre stltll.lt! the
(lornrnissioner shall cause a written notice to be scn'ed
upoll the rafu8pr-.

(a) infomring him or her of the fact that his or her
status a"s a rei'uget is to tre reconsidere.d;

(b) inviting him or her to nrake writtcn represcnlations
to *rr Commi:s.siorcr within n prrbd of thirty days
tiom thc date of scnr'ice ol the notice or such
longer ptriorl as the (lxnmissioner rnay allo*',
regarding his or hsr status as a refligee; and

(c) inviting him or her to an intervierv in order to state
hk or her case with tht dtpartmcnt of refugee
atftirs, acconpanied by a legal reprcsentativc, if
he or she so desires.

(l) I'he Comnrissioner shall consider ev€ry case
notilied to a refirgce uncler suhscotion (2) ond rn*y make
any inquiry or invcstigation it thinks neessary into such
case.

(4) Afler considering all the evidence, the
Commissioner brrscd on a legal a,.ssessmcnt of the case moy
cancel the recognition of the refugee concerned and notifr

frur Bgioaa '*itlt
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thc pcnon together with reasons fcrr thc decisitto. lvjthi u
period o{'twenty-one tlays ofthc date of'the decision.

(5) A person who is aggrieved by u decision of the
Commissioner to canc€l recogrition of his or her ref'ugec
statrls may. rvithin thirty days of being notified of such
cancellation, appeal in writing to the Appeal Board as of
right.

(6) The Appeal Bcrard shall invite the sppcllanr to b€
present at a hearing, to be assisled or mprescnted by a lcgal
practitioner fronr a list of prequalified lcgal practitionin
provided by the rel'ugee sccret&riot or arry-other person of
his choice, if he or she $o dssires, and to present oral or
documentary evidencs.

(7) The Conrmissioner shall rnake oral or writtpn
representstious in respect of any appcal brought under thio
stction

- 
(8) After c'onsirJering all tho evidonce, th* Appsal

Board may corfinn, vary or sot aslde the decision of the
department of reltgee affairs snd shrll cause the
departnrent of refugee aflairs Eod the person concemed to
be inti:nned of its decision in the matter, togethu with
rcasons.

(9) \\rlrere recognition as 6 refugee is cancelled, that
penon shall be deemcd not to hav€ been rccognized ns r
relirgee.

(10) Caucellation of rctirgee rtutug ur.x.ler this se.ction
shall not affect the family mernbcre or tlep*ndents who
benefit fiom derivative status.

Provided that nothing in this section shrll prevett r
member of the farnily of tle prruon concar;ed fronr
npplying for rmd being cr:nsidercd ua a reftgee.

2L (l)'thc Cabinet Secretary may rcvoke &6 r8fugsl!
slntus oF s person where there aro ros8onnble gfoun& -for

regarding that thc person is a danger m ntdoflal oecurlty or
to any community of thst counuyl provided thst a
revocation of a rnenrber of tlre family does not result in a
revocation of those who derived their rtahts from thr:
person.

. - (2) 1'he procedure ret-ened ro in section 20 shall apply
before thc Cabinet Secrctary revokea thc rcfugu: statu+ oif
a person,
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22. A person who applies ord is grantcd rcfuge€ $latu$
in Ken5n and is a national of a Member State ol thc East
African Comnrunity shall enjoy all the riglrt-s and privileges
confencd on thc "Community nationals" as set out in the
Treatv and Protocols lirr the estehlishrrent <tf the East
African Community.

23. ( l) During [h{: refugce status detcmtination
pr(xess, the applicant har--

(a) the right to--
(i) be fully informed by the department of

refugee affairs, in a language he or she
undcrstands, where necessary, through an
inte4rreter provided fiee of charge by the
department. ol the proccss and of his or her
righrs;

(ii) be in contacl with the Ofiice of the United
Nations High Commissioner for Refugees or
any other organization which may assist the
applicant;

(iii) be represented by a legal practitioner or other
person of his or choicc in thc process;

(iv) (iv)retcive t reasoned, written decision in thc
case ofa negative decisioni and

(b) the duty to--
(i) conrply with lawli.rl orders of the State and co-

operate with compctent authoritics in the

lxrl'ormance of tlre official duties;

(ix) subrnit all documents in his or her possession
which moy he used to establish his or her
idcntity, natiotralify, as well as thc manner of
his entering Kenya;

(x) certiff to the competent authorities whcre
possiblt of his or her identity, the date and
place of birth ard his or her family status and
dctails of family memberu in cgsc he or she
does not possess (uty identity documents;

(xi) observe all laws goveming reception, transit,
registration and residence of refugeesl

Rasrf,nition o{
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lxii) keep the department of refugee afloirs
intbrmcd of his or her ad&ess and comply
with any instructions of the St8te concerning
location oi' residencr;

(r.iiilprovide thc competenr authorities wilh full
and tnlc intbrmation.

2,1. (l) Th* tlomnrissioner shall ensure that specific
nc&sures are taken to onsure the dignity and safety of
rvnmen snd chiklrcn s*e kilg r",;ylum ancl children wbo have
not been granted refugec at8tus at all times stay in the
country.

(2) Tbc Comrnissjoner shall cnsure rhat a child who is
in need of refugL.e status or lvho is considercd o refugee
shall, whethcr or trot accompaDied, rcceive appropriate
protection and assistanse.

(3) Female applicanls fcrr refugee status stsll have the
right to a fenule interpreter and to bc inteniewed,
wherever possible, by female memhers or officers of the
Commissioocr or the Appcal Board, as thc case may be, as
well as to be ueated in $ccordance with appropriate
administrative proccdurcs.

(4) Whcrc the applicsnt is arr unsccoupanicd or
separated minor, thc Commissioner or the Appeo.l Board, as
the case msy be, shall ensure tiat appropriatc procedurcs
are followed, including, in the ca.se of any unaccomponierl
minor, by facililating thc appninhncnr of an iodepcndcnr
representative, wlrn shall be duty bound to act objectively
in thc best inte.rests of tlre minor.

25. The Commissionsr sball ensure that appropriatc
messures are takcn having regard to the specific nahxe ot
every situation to ensure the safety of asylunr seeken and
refirgees who suffer lir:nr disability and pensons or gfoq)s
of pcrsoas who have been traumatized oiothern,ise require
spccial protection at all timcs during admission into and
stay in Kenya.

?6, (l) A person who has applicd for recognition as a
refugee, urd every member of his or hcr family shall have
the right to rcmsin within Kcnya--

(a) until such person has been recognised as r rcfirgee
undcr thnt section:
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{bt in the event ofthe applicatron ofsuch lxlson being
un$uccessful, until such person has had an
opportunity to exhaust his right ofappeal thjs Act;

(c) wlrere suclr p*rsolr has appeuled under sectioll 17,

and his or hor appeal has been unsuccessful. until
tuch perxm has bten allowcd a reasonablc tirte,
not excecding three months to seek adnrission to a
6ountr"v of hi* or her choice.

(l) Ilre (.klrnrrrission may, on upplicatinn being nrade

to it by thc per?ton concemed, exlentl the three-rnonth
period rcferrcd to in paragraph (c) if it is vdisficd that there
is a reasonable llkelihood of'dre person bcilg admitted to a
cr-runtry of his or hcr choicc within such extcodcd prriod.

27. ( l) A person who h s submitted an application lbr
rslugec st[tu,; in acoordance with the Act shail bc issued
witlr & tcniporary pass valid for 0inety days and it shall b(3

svidence that ihc pcrson ha.s applicd for refugec status in
Kcnya,

i2; EvrV mcmber of the lamity of the applicflnt shall
nlso bo issucd with a similar documr:nl.

(3) Thu tcnrprrary pass issucd under tlris Act shall

srrtitle the applicant and all the members of his or her
farnilv ttr rrnrain in Kenya..-.

(a) until his or her application is granted or rcjccted
;rnd no appesl has bccn filtd with tht Appeals
comnrittee; and

(b) until thot pelli$n l-ras erhuusted his trr her rig}t ol
appcal.

(4) A tcnlporsry pms issued under this Act shall be

tcwed ailer the expiry of ninety days until all rights
connected with or incidental to an opplicatir:n lbr rtlugee
status have bccn exhausted.

PAIT)' I\'......ITfi CIjPTION B'OR REFUGE&S

28. ( t ) '11'e Comrnixsioner shall by noticc in the
(-iazette designate rcfugee reoeption ofliccrs responsihle ior
evcry gaz-ctted antl authoriserJ entry point inlo Kenyo.

{2}'l'hc dcsignatcd reception officer shall liaise with
thr-' Relirgcc liligihility Committee and the office
lesponsible iirr refu gees"

Ap{,li(.nt to b.
istlJad niith m
cyluro rclr/s

D€.igD.tim of
,efut(' rc..n!r;sn
officr*



'l he Rcjugtes lJill,:t0I6

29. i'he dury of a tefugco leception officer shall be.--

(a) to give applications Bnd guidelines fur refugee
status t{, every person who wishes to apply fbr
refugec status at thc point of entry;

(b) to reccive all percons rvho hrvr: applied for refugee
status or wish to apply f'or refugee status;

(c) to take photographs antl bionretric dan of asylum
seekers anri rnembrrs of their fernilies;

(d) to question and search any persfil or property as he
or she may deonr ncccssary and apprcpriate, and
within the law and with strict reganl to Lhe dignity
and deccncy of the pcrson in question;

{e) to screen asylum seekers so as to cnsure that thcy
FBse ro public health hazarcl to the local
population and to ensure those who may pose such
risk are isolatrd and urgcntly provided with thc
neccssary medical attcrltion; and

(l) to ensurc early rnd smoo*r scparation of civilian
asylum seekers from any arrned combatants and
that the civilian asylum seekerc and anned
combatanls are located in separatc locations.

30. An asylurn seekcr or relirgee eutcring Kcnya shall
rspofl to thc nesrest rcception centcr or governmcnt
administrative centr€ upon cntru into Kenya.

31, (l) Every asylun: scrker or refugce who brings
arns or smmunition into Kenya shall immediately
surrender such anns or ammunition to an authoriz-ed
oflicer.

(2) The authorizcd officer may by order in writing,
direcr that nny rtsylum secker or rcflrgec in his or her ar.Ja
shall, within such time as may bc specificd in the order,
surrcndcr to sn authoriucd officcr any wcapon so specified
which is irr his or her possession unless the person has
authority to retain the weapon in accordance with thD
Irireanns Act.

PARI'V-RTGHTS AND DIJTIES OF RET'UGEES
ANDASYLUM Sf,EI(ERS IN KENYA
32. (l) Subjcct to this Acr, every refugce and every

asylunr seeker within Kenya shall be entitlcd to thc right.r
and bc subject to ths dutie$ contlined in--

Dsltl'0,'Rc,tsrY
RctRrlla:l

8nrry inlo KeDyl
hy (ryh''! r.a$c?s
or lllrgrt'.
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(i) the Articles of the lrnited Nations Convention
which are set out i Part I ofthe Second Schedulc;
and

(ii) the Artickrs of the OAU Convention which are set
in Part ll of the Second Schedule to this Act.

(2) 'the Cabiner Secrctary may. by notice in the
gazettc. designate places and arcus in Kenya within whiclr
al[--

(a) persons who have applieil fr:r recognitir.rtt as

rcfugees:

{b) memben of thc t'anrilies of pemons ret-errecl to in
paragraph (a);or

(c) classes of pcrsons, as may be $peciiied itr the
noticc strall live ,

(3) Subject to the provisions of this Act. every
rccngnieed refugee rvithin Kenya shall, ir respect of wage-
earning employment, be entitled to thc same right^t and be
subjcct to xhc ssrnc rcstrictions, if aty, that arc confcrrcd on
persons who ate not citizens ofKenya.

(4) Despite suhscction (3), a recognized refugee shall
he sulrject to ary such reskiction imposed for the prolection
o('thc national labour market.

33, (l) A rct\gee or a metnber of tlre refugee family
shall nr:r, exlept on grounds that the cxpulsion is necessary
ibr reasons of national sccurity ot' in pursuance of a

decision reached aflcr ilue pruc*ss, he rcjected at the
krrder. expelletl or extradited or returned frorn Kcnya to
any country rvhere there are substantial grounds for
rlieving that such a person--

(a) 1a)would be persecuted for reasons of racc,
religion, nationality, mcrnbcrship of a particular
social group, political opinion or sex, within thc
m*aning of seotion 3; or

(b) life, physical integrity or tieedom rvorrhl be
threatened nwing to external aggrtssion,
occupation, forcign domination tlr events seriously
disturbing public order in a p t or the whole ol
that country, within thc meaning of the OAIJ
Convention.

Ninr-Rctrufu! cnt
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Provided that r:orhing in subseclion (l) shall prevent
the explllsion, under the provisions ofany law, ofa refugce
to sny counlry wltatsoever rvhere, in the opinion ol thc
Commission afler consultation with other relevant
autrclrities, such removal is necessary. on the grounds of
national security or where the refugee conslitute.s a danger
to the community.

(2) Despite subsc'ction ( l), no refugce or a mcmber of
his or her f'arnily shall be erpelletl, extrudited or retumed
fionr Kcnya undcr any circumstances whatsoever to a
country wherr there trc substantial grounds fcrr bclieving
that the rofugce or his or her family rvould be in danger oi
being sutrjectcd to torture, within thc menning of Article 3
ol the LJnited Nations Convcntion .Against 'forlure and
C)ther Cruel, lnhuman or Delgading Treatnrent or
Pulishment.

(3i F'or the purposss of detrermining wlrether there are
any such gounds refcrred to in pnragraphs (a) and (b), thc
Comnission shull, atler consultation wittr other relevant
authorities. take into account all relevant corlsiderations
including, where applicable, the existencc in the txruntry of
concem of a consistent pattern of gross violations of human
rights.

34, A person who hs.! been granted relirgee stutus anri
is in possession of a valid idcntity card iisued by the
Commissioner shall, in order to facilitate his or her local
integration, be alkrwed to engage in gainful or wBge
eaming employment on the rnost tavorablg trcatment
accorded to f'oreign residents in sinrilar circumstances.

- 35. (l) A refugee who is residing in a designat,ed
rcfugee settlement or a refirgee area shali have lree iccess
to use lond for the purposes of cultivation or pashring,
ex.crpt thar tbey shall have no right to sell, lease or
ntherwise slienste the land that has been allocated lo them
strictly lor thcir individual or family utilization.

(2) A refugec shall nor acquire or hold frechold
intcrest in land in Kcnya.

(3) A rcfugee who resides outside a desigaated refugee
camp as 0 tensnt msy legally acquire or dispose of his or
hcr occupancy or lcasehold interests in laud, as the lsw
provides.

clBploymlfla.
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3S- (t) Every refuger: child shall be entitled to primary
educatiur ir accordancr with the laws of Kenya and every
rcfirger arirlt $lto *$i!cs e perticirat€ in arlull education
$hall be entitl'ed ie, *r gg. in accordauce with the tlasic
E"&fi*ioa A$9"2013.

(3) E{ef refrc sM hc €s*idtx$ to post prirnary
e$rauicn ia amofue ub r.*s, ma& by the Cabiuet
S5eartr.l in accrrfu€r lritt 6i$ c€ction.

(3)Tkr (dirrcc Si:r.-retary in consultatitrn with the
Cahinst Scc!€tary rcsponsible for matten relating to
education shall rnake rulcs pre.scrili,ing--

(a) fces; and

{b) prcscribing eny metter t$at may need to be
regulbed fur purposes of better antl effective
imp laruentatibn of this s.ection.

3f- Ar, aofhm. sdhr or rcfugee rhall bc entitled to be
iir*r!e, tmiilh ru vrordh 5nrmib upon nralbiug an application in
&erdrrce tsi& {hE farqra CldirnnCtip anll Inrrnigration
AcqmillJ..

e ttlA psaorrho0dirrgrtfiryrl s{stus in Kenya" rvho
sreum** cltgitlb o'app$. flir ai]irenehip in Kenya may do
so on' hie' or lisr ourn bchrlf and that of his or hcr spcuse
antl any dependbnt rninor children.

(2) A pemon with refugec stotus who acquires Kenya
citizenship shell cerqe t,o be a rcfugee.

39.. (1,): Whtue a. mfirgpe, is subject to an expulsion
or<ler, thr relevant authorities shall immediately noti$ the
Cabinet Secretary in writing.

(?) Befor mi erflulbiont ordcr ir issucd, thc Cabincl
Slocratary sliail cause a writtrn notice tr'r he served upron [re
mfugrr, wlte, lt" $e'r*rhjmt of; oxprldon, informing such a

mfugee -
(a), the intl:ntion to expel, him. or her and the country

to which it is pmposed'to expel him or her ;

(b) his or her right tn nrake repre$entrtion to the
Appeals Board.

(3) The Cahinet Secretary shall, ,rvithin tlventy-one
days before an expulsion order is issued, inform the

h:l$(atan fir,
l'fuRcrr.

No lJ tf 20i i

Csbinct Sc6rf,lrry
to norifi c rcfirger
bclix! sf,pJlrion.

,tfngaat.

Rrlu3cc6.rtlininS
citiarr.hip.
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representativc of tire l.lnited Natio[s High Commissioner
for Rrdirg*s of the prr>pxul cxpulsi{.}n. anrl provido the
Crwnissioner*

(a) (a)a copy of the u,ritttn mir issood rnfcr
subscction (2);

(b) thc rcasons for regrnling Orc rcfi4gue es a ttrcr b
national security, and

(c) assistancc to havc unhiadxrd ard cmfdcntial
access to the refugee during any fierirxl of
derention.

(4) A refugee, upon whom r mticc tas bocn scrved
untler subsection (2) nray, tbmugh ttc rcprcsentativc of tbe
tJnitcd Nations lligh &rnrrnissimer frr Rchrgecc, vithin a
pcriod of fourtcen days from tlrc date of srh sen/hc, mske
writtrar represcntrtions to thc (bbina Sccrctrry, io resfrcct
ofthe --.

(a) thc neccssity on tlre grormdr of nat md rernity of
cxpelling hinr or her from Kcnla;

(b) the possibility of bcing pcrsccrtod or of his or hs
life or freedom bcing thrcctrood io the cormtry to
which it is progrscd to cxpcl him on account of his
or her race, rcligion, nefionality, nrernbcrship of e
particular social group or political opinioo, or oo
account of cxtcrnsl aggrcssion, occupotion, forcign
domination or cvcnb mriouly disru6ing public
order in port or the whole of that country; or

(c) thc gns.sibiliry of hinr or her being cubjec'ted ro
torture in the country to which he is to be expcltcd.

_ (5) Before the cxpulsion from Kenyr of any rrfirge is
ordcn:d, the Cabinet Secrctory shnll, after consuttetion with
other relevant statc outhorilies, give due mfisiderstion to
any rcprcs0ntations made under oubscction (4).

(6) The execution of any onler for the cxpuleion of a
1efugee shall, if such refugee or the rcpreaentative of tlre
United Nstions High Commisrioner 

'for 
Rcfugees so

requesLs, be 4elayed for a reo.ronahlc period, and in any
case not less than ninety days, to enable such a refugec to
seek qdrnission to s crruntry other than thc country tn whiotr
he or she is to bc expelled.

{tI
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40. (l)'I'he {labinet liecretary nay, after sonsultation
rvith othor rclevant slate agencies, direct thr{t a refugee
awaiting expulsion shall not he dctained but shall rcnrain in
Kenya subject to any of the following conditions-*

(a) that the refugee shall residc at a place or within an
area specified by the Cabinet Secretary;

(b) that the refugee shall not depart from thc place or
area or only depart tiom the place sutrject to such
conditions a.s may be specified by the Cabinet
Secretary;

(c) that th{r refugee shall give recognizances for his or
her good behavior in such form and subject to such
conditions *s may be specified by the Cabinet
Secrotary;

(d) that thc refugec shall report to the police or such
authority as may be specified by the Cabinet
Secretary in such rnanner rt"s he may detennine;

(e) that the refugee shall Dot take an active part iD the
politics of Kenya or of any other country or take
part in such activilies, being aclivities of a political
nature, as may be specificd by the Cabinct
Secretarl'; and

(t) such additional conditions a.s the Cabinet Secretery
nray considcr expcdient,

(2) I'tre Cabinet Secretary nay, at any tinre, rvithdraw
r:r modifry a directiun ruade under subsection ( I ).

{3) A relirgee to whc}nl subsectiou (l) applics artd whr:
thils to covnply rvith any condition specitied in that
subseotion commits an offence and shall upon conviction
: liable for fi line not exceeding one hundred thousand

:hillings or to irnprisonment tbr a tenn not cxceeding six
rnouths 0r, to brrth.

41. (1) A person who has, in contravcntion of the
procedure laid down by the law, entered Kenya in order to
apply for recognition as a refugee shall not be punishcd firr
that act if the person arrivcs from a c<luntry where, his or
her life and freedom have becn threatened within thc
meaning of the tJnited Nations Convention, the Protoc,ol
and the OAU Convenlion, providcd that Kenya is the tirst
neighboring country of asylurn.

Crbirrrl Sa(r.l&y
dirrrliDrls oft a

rcfi.rgcc rwritilg
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t.1) A p*rsofi seelillg recrgniriorl a$ a mfugecr wirhin
the rneaning of tlris AtI, and who illegolly enters lienya or
is illegally prcsent in Kenya shall not--.

(a) be dcclared A pnrhibited inrrnigrantl

(b) be detained; or

(c) br irnprisr-rned or penalisecl in any otherr manner try
reason of his illegal entry or presence pentlitg tlre
determination of his applicatiou fcr recognition a.,i

a rcfirgee.

42, ( I ) 1}t Commisgir:n may der:lare any pirrt of
K*nya to be a desigtrakcl area tirr the rei:eption, trursil t:r
residerce of any reiugee and may ior tftat purpose aurhoriso
the establi$rrnent in rlre designated arcR rif rctirgee earnps,
setllsllxxtl 0nd reccpticln ciirlres.

(2) Thc Comrnissi()ner fiiiy" afler consultati,rn with the
rclevant agenoies, rnakc r.eg,ulations, tbr the c$ntrol a$ii
supen'ision .rf desiSnated arcns, inclndi*g rsfugee camps.

43. The (lahiner SecretriTy may, in writing *nrt for
sccurity or otier roasotls, order any rel'ug*e ro reside in a
refugce i:amp or settlemfnt nr sirch other place in Kenya as
may be spccificd in the order.

44. Wh*re thcre is a lar6le-scale inllux of persons
claiming hr tbll within the meaning oi' refugeei un*ler
sectiob 4, th* Commission shall. *lier consultation rvith the
representatiye of the {Jnitcd Notinns lligh Comrnissioner
lirr Refugees, takg action and $dvise relevant statc
authorities ou emerg*ltcy meosures to be taken, including-*

(a) designation of arcas l'crr reception, transit and
residence of retirgecs, having due regard ttr the
security rcqr.lirernenl for rcfugees to bc scttled at a
reasonablc distance tiom the fronticr of their
counvy of origin;

(b) provision of adequate and appropr.iatc facilities
and senir:es n{iqessaly }irr thc group of persons
affected by thc inl'lux rvith particulai relbrinoe to
women an<l r:hildren; ancl

(c) ensuring the civilian and humanitarian char.actcr of
areas dcsignatetl tbr reli.rgees anrJ the s*nsiti:antion
ofthc lo$Bl population for rheir r*ception.

Dcahretior nt
dari*rlNt\i s:r'.rrj
hl Commisric,sl.

Csbinei sccreBry
.rnlcN,rith rcgrid
1o rilutc{

linrrrBcary
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PART' VI.-. {]{}N'I'R,{}[, {}}I DItfiIGNATIlI}} ARITAS

a5. (1)1'he C:abiner Secrekrry mny, hy notice itr the

GaroBe, declarc aly p.alt Kenya to bt a designated area.

(21 The ConTnrissioner of I{*fug,:e atlairs shall appoint
o ;ggf..g,4rort ol{ce; qg be in charge ol retirgets ssltlern$nl,
leccplion. kansit or repidence arca for asylurn seckcrr or
rellir gr:e s .

(i) Iivery s(lttlemeflt ientl rei:eplir:n area. $ltall illcl.ude
all .the land and buil,fings rvithin tlie scdentc:nt, recerption,
transit, or rcsidence bounrlaries or enclosure and *lso any
olher land or builqling,s belonging or att4ched and used by
tho asylum seekers or tht: reiitgees.

(4) In a*rv irrstrupent, which iiescriluti a particular
lesiglated area by ret'erence to tlte natne of tlre place or
toivn whsr* it is $itlrated, $r othsr definite tlescription, such

i,rmi+:u8lS,rtt slrall be valid ard *ulficient ftrr all purposes.

CS, (l) 'Ihe Conrmissionr:r may, iri consultation with
tfr* Cahincr $ecrctary. require any asylum seeker cl refu6ice
who is j-ithi{ a designuted arBii to movo to or reside in any
c'ther dppf4p4ted area.

i2) An +sylum seehsr or refugee to whom an onler
ularle uq$p,r ffiis sectiul applies $ho--

{a) fails tr: cornply with such ordtt:
(b) thils to nulvo to or take up n:sidenc* in a

tle;rignated area in a*r:r.rrdlnce with sush order
rvithin reasonablc timr:; or

(r) hrvin;r arrived at a rlesignate<i area, in pursuance
ofl sur:h order, leaves or atlrmpls to leave such
area, ex.cDpl in pu.rsuanc* of another orcler made
under this sec.tit:n, shall be guilty of ort ofTence
under this Acl.

{3) 'l}r* {lahinet Secrelar? xs the c&$e ma"v tr*, may
vaq,, revise or cancel any order r:r requiternenl rnade by tlre
(}.xnlnissioner unrier tlris scction.

(4) An .rsylunr seeker ot refugee shall b* allorved to
l*a!e a d$signated area as rlircc*erl under this section unless
drc rell.rgee ha"s sought aud obtaineti a ptrmit fiont
Coninrissiorer as the casi: niay be, and, subject to su(*l
terrns and conditions as tlre Cornn;issirtner or a Settlement
Ollicer rn;ry prescrih,e in th* permil.

t-l*ri$Iarr{i ,r*.r,
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(5) An asylunr seekcr or re fug(e may not he ,illowed
(o bc out ol a dcsignaterl irr(:6 lirr rw)re thafl lirurte*r days
tunless the Comrnissioner has allorved in tlre permit a longer
period upon which an agylunr seeke{ or a rofugos lnay stny
outside the designat+,rJ area.

(6) An asylum seeker or reiirgee kr whom a pennit or
travel docurncnt has been .issued mder this seciion rvho
fails to comply with the terms.rnd conditions shal.l bc guilty
ol an otTence against this Act.

47, (l)The Cabiner Seu etary sha.ll rnake rules for the
control of designarcd areas and. without prcjudice ro the
gcnerality of the tbregoing, such rules and directious may
make provision in respcct of all or any of thc follor.ing
matters-

{a) &e organj?ation, salety, discipline and
a*e+mtrrsUoAl sf e desiguored.arca;

(b) Se rcception, raqsfer, seulliqenr. treatmenr,
heel6 and wrdl-beipg of asyluu sceker or retirgee;

(c) the maancr of inquiring i+ro discjpli$ary r:l}'ences
al{ !}p paynre*t of furp gu{ oSe.r lrcnaltiesl

(d) the powen of settlemert olficers aryJ the
delegatiQn of such guwers.

(?) IIte Cornrnissioner shall givc such orders or
directions, ei&er orfllly or in wriling, to aay asylurn seeker
or refiugee aq pey be necessory in order--

(a) ro ensule t}At the designatid area is adrninistered
in an orderly and cffi.cicnt manner;

(b) to ensqfe the performancc of aay work or duty
[ecq]sary for {.hr maintenenc,e of essentinl services
in the designated area or for tie general welfare of
dre asylum seckers or refirgees;

(c) to effure thut all pr.oper precrtutions afe take0 k)
pr$eree the healt& and wcll-bcing of the asylum
seeken or reftlgeeg;

{rl) to prescrve orderly couriuct and discipline ir.r the
desigrraled area.

48. (l)'fhc Cabinet Secretary may establish by noticc
putrlished ig tlre Kcnya (iazette an odministrative

(:Nlrol $t
tfui$tdvl atrt

Adllrillitt stion ol
s dcrignrt.d sr.r
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organizstion for
tlesignated area.

asylum se(kers or reFugees in any

()) Such adminisrative orBaniz ti.f,n for asylurn
seekers or refugees shall conrprisr tcn cell lcaders at the
lowest leve I artl village committees in desiglated areas or
councils at the highest lcvel.

(3) At every aclrtinistrative levr:l established rrnder this
.section, therc rnay be established any of the following
conrmittees or subcommitlecs tbr undertaking any aotivities
r0levant to the (irnrnriltees--

(a) f,inancc and adnrinistration:

[b) law and order;

(c) Economic and planning; and

(rl) Cornnruuity developntent antl si:cial well'are.

(4) Asylum seekels or ret'ug,ees leaders attd
represenatives at all levels of the ndmi.nistrative
organisation established under this soction shall bc elected
by secret bellot based on principles of equality and
runiversal suttage rvithout any discrimination as basis of
scx, clan, tribc, nationality, rrce or raligion.

(5) A designated area's council or village committee
may apply fbr registration of their council or oommitlee as

a corporatc entity under the relevant law.

(6) The Cabincrt S$cretary may make regulations
published in the Kenya Cazette providing for the
liunctiolinlr or betl*r r:an,ving out of any rflattcr eovered
under this section.

49, (l)No penon other thar a person employcrl in a

lefugee camp or an a.sylutt seeker or rcfugce shall enter a

designated area except with the pemrission of the Cabinet
Secretary.

(2) A person seeking to enter a designated area shall
make an application to the Cabinet Secretary in writing
stating the lime and reasons fcrr such an application.

(2) A person stay ilt a designated area atldress an

assembly or meeting of more than five asylunr seekers or
refugees whether or not such meeting is lreld in a public
plaee.

Rcntictio$ ol
pcrroot antating
dcsiflnal.d alcat.
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{3) A person who contr.tvrn(rs t}re provisir:ns of rhis
$ectjon cornmils an r>flence and shall upon cnuvictir.rn he
liable tcr a fine not excceding tu.o iundretl thousand
shillings or. imprisomcnt {'br a tenn not exceeding five
years or, to both.

PART YII -INTEGNATION, REPATzuA'I'ION ANT)
RES};.I"T'I,l)i}I EN'I' OI.' ROIITJGEITS

50. (l,1'thc Contnrissioncr shall ensure that refugee.r
are int*grattxi into (hr: communities rvherc Lhe rcfugeeiare
settled.

(2i Ihc Cormrrissioner shrll sensitize the host
comnrunities about the presence of refugees and any other
natters relating to their co-e;ristence rvith each other.

5l. The Commissioner shall liaise with the national
and coultl governrnents for the purposcs ol, ensuring that
rcfugee concerns are laken into consitleration in the
initiatir:rn and lbnnulntion of sustainable dcvelopnent and
environntental plans.

52. In the intelgation of rcfugecs in the host
comnrunities, the Cornmissir_urer shall, in cooperation with
thc Unitcd Nations High Comrnissioner for Rcfugees and
lhe other organizations involved in the assisLnce of
refugees, ensure that special attcntion is given to women,
children and penons w.ith disabilities.

53. (l) An asylum sceker or refugee shall have right at
anv tilne t0 return volnnlal-ily to lhe coun.try of his oi her
nationality or from wbich hc cntered Kenya and any action
or omission- intended ta! prevent or rest] ict an asylum
sceker or rcfilgce &om voluntary repatriation except in the
due process of the law is prohibited.

(2). A refugee rvho leaYes Kenya on volrrntary
repatriation or who ceases to be a refugee tirr any othei
cause slrall surcndcr all travel documents, identity cards.
pennits or aly other documenrs which the relirgee icquired
by virtue of being a relirgee and may takc witfi him or hcr
any .movable properry which he or she lawfu y otvns
provided the refugee cornplies with any existirig laws
relating to property.

_ (3) Where adequate comperuation has not been paid to
the refugee owner within onc year from the tirne the

Con!idc.rti(!n of
ratrSc. ft,ll&rB in
dcvclop,rncot
plus.
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reiilgee lflavcs Kcnya, such propcrry shall vest into the
li.cfugm Trust Fund.

(4) Tlx Tflrsteds s{raU pay tlre rcguisite frir ffid
adequate ctlnrflerlsstion to the rethgw owrlcr or irin or hat
legal representatives or shall scll the property at the mBrket
price thc proceed.s of which after deducdion of ilri necessary
r:osts shall be paid to the refugee owmx or tris or her legal
reprecen lali ves .

(4) A perscrrr vho faiis to comply wittr any ;novisiou
of this seciiorr comrnits {rf an offesre uo&y dris Act.

$4. {l) A rtfirgec {eriding in Kenya may trc rc*arlcd
in any other country outside Konya.

(?) A refugee residhg outride Kenyn may bcforc
enterisg Kenya and thruugh ttc Unitcd Nntiont High
ConrrnissioRor frr Rc&gces cpply to the Cabina S.cretary
for re;efilenrrxt brc X*ayl,

(3) A refugec shall rot be allowed tet cnter Kerya until
th* re$ettlemcBt into Kenya has bcen Santed.

(4) The Cabinet Sccretary rm receiviDg any application
for resctllermont ir Kranya shdl consider the ap4rlication rnd
rnay subrnit it to thr Eli$bility Conrmittec which thall
make recomnrendatinns l'or fufiher consideration,

{5) A pcrson who contravener thc provisions of this
sq:tion commits an offcnce under thio Act,

55. (l) Therc is cstabliahed a Refugee'r'Irust ['und
which shell be managed by an accounting ollir:cr undcr thc
sulxrvision of Trustees whose number shall not bc less
than fivc 0r more than nint memkrrs.

(2) 1}c 'truste* shall consist of**'
(a) the Commissioner who shall bc the Chairperson;

(b) thc Rcprcsenmtive of Unitcd Nations High
Commissioner for Refugecs Branch Oflice for
Krnya;

(c) a rcprcscntative from Kenya Red Cross:

(r!) two rcl'ugees, one of whom shall b€ resident of a
designated area; and

(c) two other pcrsons with expcrience in rcfugee
nrattcrs appointcd by the Cobinet Secretary.

11.618r$ ff*ltia
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(3) The Trust Fund shnll consisr of moniss of tlo
propcny* -'

(a) of a rtfugcc who dirs intestatc;

ft) which was unlawfully acquired or which cannot be
lalvfully repatriaterl by the o\lner ot po\qsessor on
voluntary rcpatriatior or rescttlement or
dcportation outsidu Kerya;

(c) which cannot be lawfully utilized by the refugee
o\yncf, possessor or beneliciary.

(3) The Tnrot Fund shall br: a charirable body capable
ofsuing afid being sue.d and shall havc power to liold fixetl
anrl movrble propert-v which shall be adnrinistercd in
accordance rvith the rccomnrendutions of the Trustees.

(4) The'tnutees shall hnve powcr---

(a) to dcvisc any lawful means of raising funds anrl
ploperly including rcceiving giftr, prcsenls,
donstions frorn. any person within or ouiside. the
frflntry; ard

(b) to utilize tlie lund$ or properry and in purticular the
assistance of refugees !o ftnd durable solutions.

(5) The quorum of tlre Trustces shufl bc a minimum of
halt'of existing rnembers and the Chairperson shrll have a
c. sting vote in ease of a tie.

(6) Except as expressly provided in rhis Act. thc
Trusteesl shrll rcgrrlate thcir own procedure ns they deen:
I tl.

56. The Fund sball bc edrninistercd by Nn Accounting
OIIiccr. appointcd by thc Cabinet Sa:retary who shall d
undcr thc supervision oi the Truslces.

. l2).f'h. Accounting Ofticer may, with thc approval of
the Cabinet Secretary for the tinre'being rrsponiible for
finunce" invest or place on a deposit aciouni ony of the
moneys. of the Fund ancl auy intercst earned t:n moneys so
invcsted or deposited shall bc placed to the credit of the
Fund.

(3) 'l'hc Accounting Officer shall-
(a) supervise ald control the adnrinistration and usc of

the Fundl

- -A-Ys""tYro!! _-- __. __._-112_
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(b) report at leas! once in every six months to lhe
'Iiustee's on (he management and uss of the Fund;

(c) irnposc conditiorls on auy expcnditurc;

(d) causc to bc kcpt proper books of account and other
records in relation to the Funrl:

(e) prepare, sign ant{ trefls it to the Auditor (.ieneral

in respcct of each financial year anrl within three
(3) nrtinths of the eld ol a linane:ial yeur, a

statement of accounts relating to thc F'und in
accordance with the Public Audit Act, 200-1 ;

(t) fumish such additional infbrmation as may be
required ftrr examination and audit by the Auditor-
General or under any lawi antl

(g) designak such staff as moy bc necessary to assist
iu the rnanagentent ol'the Fund.

P.A,ITT VIII_IN'TERNAI'IONAL AND R.EGIONAL
CO.OPERA'TION

57. 'Ihe Covcmment shall co-operate with other
States. the Unitrd Nations High Conrmissioner for
Rchrgces, the African Union and other intemational and

,ron-Slovcmrnentol organisations, with a view to protecting
and assisting refugees to find druablc solutions to their
prr.rhlems.

5Il. (l) Refueees shall be entitled to assistance
provided by the Uniterl Nations High Commissioncr tbr
Rcfu gce.s and other organisat'ions.

(2) 'l'he Covemment shall assist the Officc of the

rite<t Nations High Commissioner lirr Refugees in its
-u1y of nronitoring contpliance to the provisions of the

United Nations Convention, thi: Protorx.)l and the OAIJ
(lunvention, a.s well as rnonitoring that the rights of
refugces arc upheld under other televant human riShts
inst uments.

(3 ) The Government shall provide to thc Office of the

Unitcd Nations l{igh Commissioner for Relirgees and the

Africao lJnion any intbnnation and statistical data
c6rncsrning relating to thc*

(a) the condition of individual or groups of retirgees;

lolamati(rnrl
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(Lrl thc irnplenre tation (}f the l.lnikxl Nlations
Convention, the Protocol, and the OALI
Convcntion;

(c) laws rvhich are, in fon:e relating to or affLcting
refugees; and

(i) any otJrer ilrfbrnration relevant to pr$tectiflg trnd
assisting refugees and finding lasting solutions lo
their problerns,

PART IX - MISCT]LI,ANOUS PROVISIONS

59. (l) An asylun seeker or rel'ugee who t"ails to obey
auy lar.vful ordcr of the Cabinet Secrutary or of' an
authorized othcer who obstructs any offlcer in exercise of
his or her power under this .4c1, cornnrits an off*nr:e and
shall upon conviction be liatrle tn a Iine not exceetiing tifly
thou-rand shillings or to inrprisonrnent for a period not
cxceeding six months 0r, to both.

(I) A person who cornmits an olltnce untier this Act
fbr which no pcnalty is provided, shall upon conviction bc
liable to a line not excecding fifty thousand shillings or t<r
imprisonment for a period not cxceeding six lnonths or, to
both.

60. (l) If the Cnbinet Secretary or an authorieed
oflicer is satisfied that any asylurn seeker or refugec ---

(a) is acting il a nrannel prejudicial to peace and good
order of the country; and

(b) has cornmitted any oftbnce in any orher teritory
lbr which thc refugee has not been punished, being
an offence rvhich, if committed wit[in Kerya,
would be punishahle by law, the Cabinet Scrcretary
or such authoriz.ed officer nray in writing request
the relevant authorities to have the person arrested
and pnrsecuted in a court of larv.

6t. (l) I'lre Comn:issionbr shall keep and mainurin a
register ofall persons who have been granted rcfugce status
and pcrsons seeking asylum in Kenya.

(2) The Commissioner shall as soon os praoicable,
after the coming into force of this Act updatc lhe register to
takc into accorht the matters provided for by this Aot.

(3) The Commissioner shall register and keep records
of all asylum scekers and rcfttgces prcsgnt and the

Oifmc!:s ,r,.J
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clc:signcted aress es&lt*ished irr Kenya and tbr this puryose
shall be decnred to be the Registrar of asylurn sceko$ and
rciugees provided that the Commissionet rnay delegate in
writing this iirnction to sottlement of{icer or refugee
ot}jcers.

(4) The Cabinet S{:{:rctsry may app,oint any pnblic
oflicer 1o be irssistant registrar ofasylum seeker or refugees
for any specific area by order published in thc Karya
(iazefte provided thal such appointed assistsnl registrars
within thc area.s of their jurisdiction shall carry out their
ftinctions under the direction and strpervision of the
Conurrissioner.

(5) 'fhe registration of asylum scekers or refugces

der this Act is wilhout prcjudice to any other registratiol
,*rvs requiring registration of persons resident or prcscnt in
Kenya.

(6) An asylum sceker or rcfugce tvho fuil$ to registgr
hinrself or hcrsclf undor ttiig Ac( commif.s an offtince and
shall upon conviction be liable to a fine not cxceeding one
hundrerl thousand shitlittgs or imprisortmcnt forr a teifii n{rt
cxceedirrg three ltars or, to both.

62. .4n asylum scckcr or refugee rtsiding in Kenyit
shall be liable to psy any taxes according to the taxation
laws of Kenya.

63. (l) A refugee residenl in Kcnya who rvishes to join
or to be joined by any tnember of his or her fanrily outside
or within Kenya rrsp*tively shall make arf application for
tanrily reunion t(, the Cabinet Secretary tluough thc United
Nations High Commissioner for Refugees who shall submit

, application to the Eligibility Committee.

(2) 'l"he Eligibility Committe* shsll rccommend to the
Oabinet Secretary whether to allow family re-union or not
provirled that such farnily re-union shall not take placc
hefirre permission is granted undcr this scction.

(3) A person aggrieved by the decision of the Cabinet
Secretary rnay appcal to tire Ap;leal Boatd.

(4) Where there is disunity in thc family ol a refugee
as a result ol' rlivorce, separation or death of any mernber of
that l'amily, may remain in Kenya and shall have to apply
within a maximurn period of t\ryo years liom the time of

Paytrqtt of tN.t
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rjisuniry. of the f;unily tbr the iicquisition of thr refi.rge.e
status or lbr a legalisation of the residence in Kenya under
the Kenya Citizcnship aad Inrmi;Jration Ar:t.

(4) A person who contravenes the provisions of this
scction shall be guilty ofan offcnce undeithis Act.

6d. An authorized officer has powers to-
(a) seuch ,riy person 0r property;

(h) take the finger-prints, paLru-prints or photograph of
an1, recognized rcfugce or protectcd prrson or any
person who claims to be a rr:fugr'* for the purposes
of this Act or any nrenrber of the farnily of such
person;

(c) question any recognized re{Lgee or protecter!
p€rson or any perslln who clairns fu be a refu*ee
for the purposes of this Act or any membcr of ihe
family ofsuch person.

.65. No search of any prnion or properly sha be
conducted unless tie authoriz.ed officcr coniemed has
reasonable grounds lbr believing thar the sesrch is
nccessary for the prevenrion, investigation or detectionr:f-

(a) an offence under tbis AcU orl
(b) a fi-audulent misstatement r:r congcalment of anv

tact relcvant to his or hcr idcntiry or ststus as;
refirgec or any member of the family of a person
refugee,

66, Whenevcr it is desired to 5oar'rh thc body of a
wonron, such search shsll only bc matle by e medical
practitioner or I worniul and shall be conducted with strict
regard for decency and, if therc is oo woman available who
is ar authorised ofEr:er, such search,nay be rnade by any
lr'o-nran specifically narned tbr the purpose by an authoriseil
ollicer.

67" The Comnissioner shall providc legat aitl to
refugees and in particular, shall be responsible lor payilg
the l'ees of legal practitioners or other persons repre$endn;
or providing legal assistance to refugees.

_ -- 
68. The Commission, the Secretariat of Refugec

Atlhim ond the Appeal Bnard shall each prcpare and sutririt

C.p. l?l
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to the Cabinrt Se(:retary within three months after the end
ol each iinancial year a report of its activities which the
Cabinet Secrctary shall frrrrvard ftrr tabling in the National
Assernhly.

69. 'l"lre Refugees Act, Cap. 173 is repvaled.

70. (l ) tn this secti$rl--

"commencement day" means the date when this Act
e:omes into operation;

"frrrmer Act" nreans the Refugeas Acl Cap.l 73.

"tirnner Appeal Board" rneans thc Apptal Board
established under section 9 of the fcrrmer Act.

"fonner Comrnitler" means the Refugees Affairs
Committee established under section 8 of the fomer Act.

(2) On the conunenc'emcnt day, all rights, powers and
liabilities, whether arising under any written law or
other*,ise which inrnrediately before such day were vested
in, imposed on or r:nforceable against the former Board and
Cornmittee shall be deemed to be vested, imposed or
enforceable against the formcr Board and Committce .

(3) Any refercnce in any written law or in any
document or hstnrment to the formcr Board and
Committee shall, on ard after the commencement dey, be
construed to be e refercnce to t}e lbrmcr Board and
(lommitlee.

(4) The administrativc directions made try the fonner
liloarcl, (.lonrnittee or by the Cabinet Secretnry rrhich sre in
force immediately before the commencement day shall, on
and aller such day, have force as if they were dir*otions
mndr: by the Appeal Board, the Commissioner or the
Cabinet Secretary under tlris Act.

(5) Any person who is an oflicer or employce of the
tomrer IJoard or Comrnit0ee immediately beforc the
oommenc$ment date of this Act shall be dcemed to bc an

oflicer or employee of tie Appeal Iloard or Comrnittee on
the ssme term!, he cr she was serving belbrc lhe en$ctment
of this Act.

Provided that such person shall, nithin I pcriod of six
mouths fronr thc commcnr"'cnlett day, exercise his or her
option either t('-

Rqnl of Crtr
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(a) enter into a wrirten contract of seft,ice with the
Apperl Board, whercupon his or her service with
the Covernrnent shsll be cleemed trr har.e been
terminated without right to severance pay but
without prejudice to all other remuneraticxr and
benefits payable upon such tcrnlinationi or

(b) be re-deployed by rhe Covemmcnt.
(8)'l'he membcrs of ther formcr Board shall continue in

qfllce q rnembers of the Appeal lloanl until ttre cxpiry uf
lllclr extstlng terms.

PART X.PNOI'TSIONS ON I'AI,EGATID PO1VERS

71. (l) The Cabinet $ccrc$ry ,nayr muke regulations
generally for giving etTect to this Act, and for priscrihing
arrl4hing rcquiretl or necessary to be prsscribed by c,r undci
this Act.

(2) Without prcjudicc ro thc gcnerality of subscction
(l), regulations rnade under that sut)$eLlion rnay provirle
ior-

(a) thc procedurc to bc followed in applications tbr
recognitien as retugees urrd the ftrmr in wlrich such
applications shall bc rnadel

(b) the manner and fbmr it which appeals may be
made undcr this Act;

(c) the issue of irlentificstion documents to persons
seeking recognitiou as refugees and to menrbcrs of
their farniliesl

(d) the fonn and issue of identificatiorr and travel
documenls to recognizcd refugees and protectcd
pcrsons;

(c) the fomr of any order or noticc required to trc
served on any r,efirgee untler the Ac( erd Lhe
manncr in which such order or notice nray be
served;

(f) the control of persons who are required to live
within de.signatcd areas, including rcfugee camps
and the circumstqnces in which such persons may
reside out.ride such arcras; antl

(g) thc form ofany noricc required lo be rierved on any
person rnder this Act and the manner in which
such notice nay bc servcd.

Ruguluionr.
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(3) I\rr the purposes of Artiule 94 (6) oi the
Constitution--

(a) the purpose and objective r.rf the drlegation under
this section is tr: enahle the Cabinet Secretary to
nrake rcgulations for bctter calrying into etTect the
provisions of this Act;

(h) the suthority of thc Cabinct Secrctary to moke
tegulations undcr this Act rvill be linrited to
bringing into elTect the provisions of this Act rnd
lirlfihnent of thc objectives specified undcr this
section.

{4) I'hc principles and standards applicable to the
r^legatctl porvcr referred to ullder this,A,ct are those found

(i) thd Statutory InstrumenLq Act,20l3;
(ii) the lnterpretation and Cencral Provisions Acl,

(iii) thc gcneral rules of internationul Iarv as specified
under Arlicle 2(5) of thc Constitution; and

(iv) nny treaty arxl convcntiott ratificd by Kenya
under Articlc 2(6) ofthe Constikrtion.

No. 13 af 2A l3.
Cop )
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F-IILS'[ SCHEDUL}] {s. 12)
CONDTICT OF BI]SINNSS AND AIIIIAIRS {.}II'I'trffi APPIALS

BOARI}
I' A metrtber of the Appeals Board shall hgld office rtnutc orotrrcc

ti)r _three ycars and is cligible for re-appointment tbr ouu
further term.

2. (l) A member of the Appeals lloard may resign by vlcrtion or

lgndering in a wrirlen notice of his or her resignation'io tlie oilrct.

Cabinet Secretnry.

(?) A member of the Appcals Board may be removed
liom office by the Cabinet Secretary lix-*

(a) inability to perfonn rhe functiom ofhis or her
olfice arising fronr intirmitv of body or mind;

(b) rnisbehavior or ntiscontluct;
(c) incompetence; or
(d) lliltlre to attetrd thr€c consecutive meetings of the

Board without.justifi ablc reasons.

3. (l) "fhe Cabinet Secretary rnay appir* a suitablc
person to fill a vacancy in the Appeals Board arising frorn
the danth, resignation or removal fmnr otllce of a mlmber
of the Appeals commitlee. to serve firr the rernni.ndcr of the
term of ot'fice of the member in respest of whom the
vacancy has txcurred.

(?) The Secretary shall u.ithin fourteen days after the
occurrsnce o-f a vacancy in the Appcals committec, notiS,
the Cshinet Secretary ahout the vacancy.

(3) I'he Appeals Board may continue ro act
norwithstanding the occurrence of a vacancy in its
membcrship.

i, (l) Ihe r\ppcal Board shall hold srrch meetings as
rnay be neccssary for the ;rcrforrnance of ils funciions
under this Act.

(2) The Chairperson, or in the absence of the
Chairperson. a member appointed hy the members present
shall preside the nreeting.

5, (l) .4 dccision supported hy a majority of the votes
cast at a meeting of the Appeal Board at which quorum is
present shall be the decision of the Appeal Board. 

'

(2) h case of an erlual division of vote, the
Chairperson shall ltave a casti[g vote.

Filliry of

Appr,sk Bo$d.
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SECflltlD SCHEIIULfl (s,32)

ARTICI.,trS OF CONVET.{TIONS APPLICABI,E TO RECOGNIZN 
'REI'UGEBS AND PROI'trJL*TED PEII$ONS

PART I
ARTICLES OF CONVENTION RELATING TO TTIE STATUS OF

RI]FUGI]BS OT"THH ztiTII JUI,Y, I95T

AR|ICLO 2

GENERAL OBLIGATIONS

Every retugee has duties to the couotry in which he finds himsel(
which require in particular thrt he crinfbrm tcr its laws and regulations zui

well as to ,neasures taken for the maintenancc of public order.

AITI]CLE 3

NON.DISCl{IMINAI'ION

The Contracting States shall apply the pnrvisions of this Convention
to refugees without discrimination as to race, religion or country oforigin.

ARTICI.,IJ 4

RF]I.,ICION

'I hc Ct'rntracting States shall accord to refugees within their territories
lreatnlent 0t leait as fbvourable as that ac{c}rded to their nstionals with
respect to tieedonr to practise thet religion ald freedom as rcgards the
religioris education of dreir children.

ARTICI..F,7

IJXEMPI]ON FROM RECIPROCTTY

I .Except where this Convention contains nrore favourablc provisions,
l--ontnrcting State shall accord to refugees the sBme treatment as is

.-corded to aliens generally.

2.After a period of three years' residence, all refugees shall enjoy
exemplion liorn legislative reciprocity in the territory of fte Contracting
States.

l.Fach Contracting Stste shall continue to acct'rrd to refugees the
rights and belefits to which they were already entitled, in tbe absence of
rcciprocity, at the date ofentry into force of this Convention for that State.

4
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. S.The 
^provisions 

of paragraphs 2 antl 3 apply both to the righls ancl
benefits tefened ro iu Afticlcs 13, lB, t9,:l a;; ?ll olthis Coivention
and to righls and bencfits for which this Convsrtitrn does not proviclc.

ARTICLE 8

IIXIIMPI]ON F'ROIvt IIXCI]PTIONAL MIIASURES
With regard to exceptional mB&sures which may be taken against the

pcrson, propcrty or interests ofnationals ofa foreiga State, thc Contrarting
States shall not apply sur'lt measures t., " refugee who is formally a
national of thc said Sitate solely on accouni of such natit:naiity.
Contracring states which, under their legislation, srr prevenred fro;l
applying tlre general principle expressed in this Article, shall, irr
appropflate cases, grart exemptions in favour ofsuch refugees.

ARTICLE 9

PROVISIONAI., MEASU'RES

- Notlring irr this Convention shall prcvent a Contracting State, in time
of war or_ othe, grave and e,'tceptionul circurn*stancesl &om taking
provisionally mc{sures which it considcrs to be essentill ro *re nationa"i
security in the ca.sc ofa pfiticular persrin, pending a deterntiuation by the

.Contracting State that that pe$on is in fact a refugee and that the
conlinuance of such measures is nccessary in his case ii the interests of
nalional security.

ARTICLLI 12

PERSONAL STA'IUS
l.The personal status ofa relrgrx shall be govemed by the larv of the

country of his domicile or, if he ha.s no r.lornicile, hy rhe law of the counr.ry
of his residencc.

2.fughts prcviously acquired by a refugee and dependent on pesonal
status, more particularly rights attaching to marriage, shall be rcspected by
a Contracting State, subjcct to compliancc, if thiJ be necessary; with thc
formalities rcquired -by the,law of thar State, pnrvirle<.l rhat *l right in
questiotr is one which *ould have been recognized by the law of thai-Stare
hatl lre not become a refugee.

ARTICI,E I,]
MOVA.BLE AND IMMOVABLE PROPERTY

The Contracting States shall accord to a refugec t eatrnent as
favourable as possible and, in any event, nol less fav'ourable tlran that
accordcd to aliens generally in the same circumstances, as regards the

429
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acquisition of movable and immovablc propcrt-v and othcr rights
p(rrtaitinE thereto. and to lehses and other qonh'act$ relating to ,nclvable
and inmrovable pr0perty.

AIilICl..ll l4

Al('1'lS'I IC RICHTS AND tNIIUS'I'RIi\L PROFI:Rl'Y

ln respect of the protcction of industrial property, such as inv*ntions.
designs or rnodels, tradernarks, trade names, and of rigltlc in literary,
artistic, and scienlific rvorks, a refugce shall be accorded in the country in
rvhich he ha.s tris habiural residence the same protection as is accorded Io
nationals of that country. In the territory ofany other Contracting State, he

shall hr accorded the samc protection as is accordcd in that territory to
nationals of the country in which he has his htbitlal residence.

AR'TICI,E I5

I{ICHI' OF' ASSOCTA'I'ION

As regards non-political and non-profit"making associations and trade
unions the Coutracting States shall accord to refugees lawfully staying in
their ter ritory the most favourable rea8nenl accorded to nationals of a

tbrcign counky, in the same circumstances.

ARNCLE 16

ACCI]SS TO COTJRTS

LA refirgec shall have fiee access to the couns of law in the territory
of all Contracting States.

2.A refugee shall enjoy in the Contracting State in which he has his
hahitual residencc the same meatment as a national in matters pertaining to
access tr) the courls, including legal a.ssistance and exemption from cautio

.jrrdicatum solvi.

-1.A re{irgee shall be accorded in the mattcru retbrred to in parag,raph

? in ceuntries olher lhan that in which he has his habitual residence t}rc

reatment grsnled to a national clf thc country ofhis habitrrai residence.

ARTICI.,Il I8

SELF-EMPLOYMEN'T

The Contracting States shall accord to a refirgee lawfutly in their
territory ueatme[l as t-avourable a.s possible and. in any event, not less

f,avourable than that accorded to aliens generally in the sarne
circunrstance.s, as regards tlre right !o enBage on lris own account in
agpiculture, industry, handicrafts and commerc'e antl to eslablish
conrmercial and indusuial companies.

4.)0
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LIBEIIAI, PROTESSIONS

_ l.Each Contracting Statc shall accord to rgfirgrxs lawfirlty stuying in
their territory who hold diplomas recognized by the compctent authoriiies
of that State, antl who are desirous of przctising I liixral prot'ession,
tr(?atment as far.ourable as possible and, in any cvent, not tess favourable
than that accorded kr aliens generally in Lhe same cin:umstances.

l.T'lre Oontracting States shall use their best sndeavours consistent
with their laws and constitutions to secure the settlemmt of such refugecs
in the territorics, other than rhe metropolitsn tcrritory, for wfrosc
international relations they are responxible.

AR'TICLE ?O

R.ATION]NG

. Where a rationing system exists, which applies to the population at
large and.regulatas the general tiiskihution ol pnrducts in short supply,
refugees shall be accordcd the same fieatment a"s nationals.

ARTICLE 2I

HOUSING

,4s regards housing, the Contracting States, in so far as the matter is
requlalql by _law* or regularions or is subject ro rhe conu"ol of public
authorities, shall accord to reftrgees larvfully staying in their territory
trest nent as favourable as possitrle and, in any event, not Iess tbvourable
than that accorded to aliens generally in the same circumstances.

ARTICLE 22

PUBLIC EDUCATION

^ The Contracting States shall accord to refugees trcahncnt ss
favourable as possible, and, in any event, not less fivourable tJran drat
accorded to.aliens generally in the same circumstances, witb respect to
education other tho elernentrry education and, in particular, as iegards
access to studies, the recognition of foreign school certificates, diplomas
an_d degreas, the remission of fees and charges and thc award of
scholarships.

ARTICLE 25

ADMINISTRATIVE ASSISTANCE

l.When the exercise of a right by a refugec rvould nomrally require
the sssistffce of authoritics of a foruign country to whom he ca&not lsvc
recotuse. the Conhacting Sta&.s in whose territory he is residing shall
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,rrI?inge thiit suoh assistanee be aflbrdeil tr: hirn by their own auth<-rrities or
by an intemational authority.

2,The authority or authorities mentioned in paragraph I shall deliver
()r cause tr-: be delivered under their sup:rvision to refugecs such
docurnents or certifications as rvould normally be delivered to aliens hy or
through thcir national autht'rritics.

-l.Docunrents or cr:rtit-ications so delivcrcd shall stand in the stead of
the oflicial instruments delivcred to sliens by or through thcir national
autlrorities, and shall be given credence in the absence of proof to the
c0ntrary.

4.Subject t() suclr exceptional teatment:s may be granted to indigent
persons, fees nray bc charged for the services mentioned herein, but such
bes slrall be moderate ond corrunensurate with those charged to nationals
for similar services.

5.The provisir.rns oU this Article shull be withr:rut prejudicr: tr, Articles
27 and 28.

ARTICLE 27

IDENTITY PAPERS
'i'he Contracting Starss shall issue identity papors to any refugee in

their teritory who dot:s not possess a valid travel document.

.ARTICI,,E 28

TRAVEL DOCUMENTS

l'fhe Contracting Statcs shall issne to refugecs lawfully staying in
their tenitory travel documenls ibr the ptrrpose oftravel oulside their
te itolv unless compelling reasons ofnational security or prrblic order
otherrvise require, and the provisions of ttre Schedule to this Convention
shall apply with respect to such docunrents. "fhe ConFacting States may
'ssue a tmvel rJocurnent to my other retirgee in their territory; they shall in
particular give sympathetic considerirtion to ths issuc of such travel
dor:unrent to relirgees in their territory rvho arc unahle to obtain a travel
document from thc country ot: their lawfttl residence.

2.Travel drrcurnenls issued m refugees under previous iltenrational
agrc*ments by parties thereto shall be recognized and treated hy the
Oontractiug States in the sanre way as ifthey had becn issucd pursuant to
this article.

ARTICLE 29

FISCAL CHARGES

l.'Ihc Contracting States shall n<rt impose upon rel'ugees duties,
charges or taxes, ofnny description whatsoever, othor or higher than those
which are cr may be levietl on their nationals in similar situations. l

i
l
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- 2.Nothing in the above paragraph shall prevent the applicatiol to
refugees of the laws and regulations conceming charges in reipect of the
issue to aliens of administrative documents including idcntity papers.

ARTICI.F,30

TEA,NSFER OF ASSETS

I .A Contracting State shall, in conlbrmity with iLs laws and
regulations, permii refugees to transfcr assets which they have brought
iDto its tsrritory, to :rnother country where they have been idmiUer.l tbr t'he
purposes of resettlsment.

2.A Contacting State shall give sympathetic consideration to the
application_ of refugees for permission to transfff asseis wherever they
may be and which are necessary for the resettlernent in another country to
wLrich they have been rdmitted.

AR |ICI,E 34

NATURAIIZA'ilON
The Contracting States shall as far as possible facilitate the

assimilation and naturalization of refugees. They shall in particular make
ever)- effon to expedite naturalizertion proceedings and to reduce as far as
possible the charges and cost of such proceedingi.

SCHEDULE

(TRAVEL DOCUMENT)

Paragraph I
l.The travel document refened to in Article 2g of this Convention

shall be similar to thc specimcn annexed hereto.

2.The document shall be made out in at least two languagcs, one of
which shall be English or Irench.

Paragrapb 2

Subject to the regulations obtaining in the country of issue, children
may be included in the travel document of a pareni or, in exceptional
circumstances, ofanother adult re fugee.

Paragraph 3

The fces charged for issue of the docunrents shall not excee<I the
lorvest scale of charges for national passports.

Paragraph 4

Save in special or exceptional cases, the docunent shall be made
valitl for the largest possible number ofcountrics.

l
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Paragraph 5

The docunent shall have a validity of either one or two yean at the
discretion of the issuing authority.

Paragaph 6

l,'ihe renewal or extension of the validity of the document is a rnatter
lbr the authority which issued it, so long as the holder has not established
lawfirl residence in another territory and resides lawfulty in the territory of
the said authority. The issue of a oew documenl is, under the same
conditions, a matter for the authority which issued the formet document.

2.Diplomatic or congulur authorities, specially arrthorized for the
pwpose' shall be empowered to ext€nd, for a period not exceeding six

onths, the validity of havel documen8 ismed by their Govemments.

3.The Coutracting State$ shall give sympathetir: consideration to
rene*'ing or ext€nding rhe validity of travel documents or issuing new
docurnents to refugecs no longer lawfully residcnt in their territory who
are unable to obtain a travel document from the couotry of thcir lawful
resitlence.

Paragaph 7

The Conkocting States shall rccngntzr,. the validity of the docunrents
issued iu accordance with the provision.s of Article 28 of this Convention.

Paragraph 8

Tlre conrpetent authorities in the country to which the refugee desires
to proseed shall, if they are prepared to admit him and if a visa is required,
affix a visa on the document ofwhich he is the holder.

Paragrrph 9

l.The Contracting States undertake to issue transit visas !o refugees
aho have obtained visas for a teritory of lital destination.

2.'Ihe issue of such visas may be refused on grounds which would

.justify refusal of a visa to any alien.

Paragrrph 10

The tbes for tlre issue of exit, eirtry or transit visas shall not exceed
the lowest sccle of charges for visas on foreign passports.

Paragraph i I

When a refugee ha.s lawfully taken up residerce in the territory of
another Contracting State, the rcsponsibility for the issue of a new

414
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dfi:ument, under the tenns and contiitions of Article ?8, shall be that of the
competent authority* of that tcrritory, to which the reftlgee shall bc entitled
{o apply.

Paragraph 12

'llhe authority issuing a new document shall rvithdrurv thc old
docunrent and shall retum it to t,he country of issue, if it is stated in the
dcrcurnenl that it rhould be retunred; otherwise it shall withdrsw and
cancel the domnrent.

l'>aragraph 13

L Each Contacting State undertakes that the holder of E travel
documen( issucd by it in accordancc with A-rticle ?8 of this Convention
shall be readmitted ro its ten-itory at sny iimc during the periott of irs
validity.

_- 2. Subject ro rhe provisions of lhe preceding subparagraph, a
Conu:rcting_Srarc may require the holder of tlre document to'comlly with
such tbrmalities as may he prescribed in regard to exit hont or redm to its
tcritory.

3. The Contracting Slatcs rcserve the right, in cxccprionel cascs, or in
cases where-the relirgee's stay is authorized for a spccific pcritrd, when
issuing the documert. to limit rhe period during which the 

-refugee 
;nay

return to a prriod of not less than three months.

Paragraph 14

Subject only to thc terms of paragruph 13, the provisions of this
Schedule in- no way affect the liws -and 

regulations governing rhe
conditions oladmission h, trsxsit through. rcsideircc and eitablishmint in
afid dsp8rture from, the territories of the Contracting St^ates.

Faragraph 15

Neither the issue of the document nor thc entries madc thcreon
dctennine or affect the slatrls of the holder, particularly os regards
nationality.

Paragraph 16

Thc issue of the document does not in any way entitlc the holder to
the pnrloction of tlte diplomatic or cr:nzular authori'tics of ttre courhXr of
issue, and does not confer on thcsc authoritie-s a right of protection.

ANNEX

Spccimen Travcl Docunrent

Tbe document will be in booklet ftrrm (approximately I 5 x I0
ccrtimetms).

,
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Ii is recomrnended th0t it be so printed that any erasure or aiteratiorl
try chernical c,r other means ca be readily detected, atti that the words
"Cnnvsntion of28 July l95l" be printrl in continuous repctition on each
poge, in the lirnguage of the issuing country.

{(bver of booklet)
,rRAVEI, 

DOCT]MF]N'T

(Convention of 28 July I 951 i
No:

(l)
TRAYEL DOCUMENT

(Convention ol28 July I95l )

I'his docurnent expires on.........................uuless its vrrlidity is extendett or
rcncwcd.

Accompanied by.................,.... child (childrcn)

L This documeot is issucd solely with a view to providing the holdcr
rvith a travcl docurncnt which can serve in licu oia natirrnal passport. It is
*,ithout prejudice to and in no way a0bcts the holder's nstionality.

2. The holder is auth,rrizrd to retum 1o..............,..(stale hete the
country whose ;iuthoritir:s nnj issuing the document) on ot
befi1re...,..........,......,....., unless some lalcr dste is hereailer specified.
('lhe pcriod during which tlre holder is allowed to retum must not be les$

than threc rrronths).

3.Should the holder takc up residence in a country othcr than lhat
vhich issucd the present document, he must. if he wishes to travcl again.

apFly to the conllretent authorities of his country of residence lbr a new
docunrcnt. (The r:kl trar,el documcnt shsll bc withdtuwn by the authority
issuing the ncrv docunrent and retumed to the authority which issued it)r

('Ihc docunrenl corLains......................................plgcs; exclusivc ofcovcr.)

I

I
t

(2)

Place and date of binh..............

occupation
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Prescnt
residence

lleight.".

*Maiden name end {ilrename(s) of wife ..

{Narre and forename(s} of husband.........

l)escription

Colour of eyes.

Nose

Shap: of iar:e....."..,.....

Complexion.

Special peculiarities

Children accompanying holder

Name Forename(s) Place and date of birthSex

* Strike out vhicheyer does nr:t epply

('I'his document contains.........................."..........pages, exclusive of cover.)

(l)
Photograph of holder and stamp of issuing authority

Finger-prinLs of holde(it' required)

Signahre of
holder

pages, exclusive
of cover).

(4)

L'fhis dmument is valid tbr the lbllowing countries

.?. Documcnt or documents on the basis of which the present document is
issue.d

('fhis document cr:ntains..
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Issued at.

[)ate

Fee paid:

(1}l is du;ument contains

Signaturc and stanrp of authority
issuing thc documcnt:

pages, exclusive of cover,

(5)

Extension 0r rl:newal of valitlity

F'ee paid:

'I'o

Done at.................,.,,...Date.,.....

Signature antl stamp of authorify extending or
renewing thc validity of thc do+ument:

(This document cont ios.....................................pages, exclu$ive of cover.)

(6)

Extension or renewal ofvalidity

Fec paid:

"l'o

f)one at........................ f)ate. . ... .

Signature and stamp of authority exteoding or
rcnewing thc validity of the document:

('Ihisdocumentcontains................ pages,exclusiveofcover,)

i
I
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I . Member States of the OAU shall usc their best endeavours
consistent with their respectiv* legi*lation 1o receive retirgees and k)
secure t}rc scttlcment of those rcfugees who, for well-founded roasons. arr:
unable or unrvilling to retum tio their country of origin or nalionality.

2. The grar:ting of Bsylum to refugees is a peaceful end humanitarian
act and shall not be regarded as an unfriendly act by any }vternber State.

3. No prson shall be subjected by a Member State to n:easures such
as rejection at thc frr:ntier, retufil or expulsion, which would conrpel hirn
to rcttlrn to or remain in a territory wherc his life, physical integrity or
liberty rvould be threatened for the reasons set out in Article I, paragraphs
I md2.

4. Where fl Membcr litste finds difliculty in continuing to grant
asylum to refugBes, such Mcmber State may appeai directly to other
Member States and tlrough the OAU, and such other Mcmber Statos shall
in the spirit of African solidarity end intemational cuoperation take
appropriate me&rures to lighten the burden of thc Membrr State granting
asylum.

5. Where a refugee has not receiverl the right to reside in any country
ol asylum, he may be granted temporary residence in any country of
asylum in which hc first presented himself as a refugee pending
arrangeruent for his re-rettlement in accordance with the preceding
phragrsph.

6. For rcasous of securit-v, countries of asylum shall, as far as
possiblc. settle refugees at a reasonable distanc€ liom the frontier of their
couotry of origio.

PART II
OAU COI\IVENTION GOVERNING SPECIFIC ASPECTS OF

REFIJGEO PR{}BLIiilIIt IN ATRICA

AITTICLE II

ASYLUM

AR'TICLE III
PROHIBITION OF SUI]VERSIVE ACTIVITIES

I. Every refugee has duties to rhe country in which be finds hirnself,
which rcquire in particular that he conforms rvith its laws and rcgulotions
as well as with measures taken lix the rnaintenance of public orrier. Ile
shall also abstain from any subversive activities against any Member Stste
of the OAU.

;

i
I
t

I
I
t
:
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2. Signatory States undertake to prohibit refugees resitiing in theil
r*opective tcrritories fioflr attacking any State Memtrer of thc (JAU. by
zrny activity likcly to cause tcnsion bctwcen Mcmber States, and in
particular by usr of arms, through the press, or by radio.

ARTICI,E IV

NON.DISCITIMINA'I]ON

Member States untlertake to apply the provisions oi this Convention
to all refugecs withoul discrirnination as to racc. religion. nationality,
rnembership ofa particular social group or political opinions.

ARI'ICLE V

VOL,UNTARY REPATRIATION

l. 'I'he essentially volunkrry character of rcpetriation shsll be
rcspeoted in all cascs and no rcfugee shall be repatriated against his will.

?. The muntry of asytnm, in collaboration with the coufltry of origin,
shall make adequate nrftrngements for the safe return of refugees who
rcquest repatiation.

3. 'fhe country of origin, on receiving back reftgees, shall facilitale
thcir re-sctll*merit and grant thcm thc frrll rights and privilege,s ofnationals
of the country, and subject thenr to the same obligatiorrs.

4. Rcfugees who voluntarily rstum !o thcir cormtry shall in no way be
penalised for having lefl it for any of the reasons giving rise to refugce
situations. Whenever ncccssoryi an appeal shall be made through national
inlirmration rnetlis a d through thc Administrative Secretary-General of
thl: OAU, inviting refugces to rcturn home and giving assurance that thc
ne,rv circumstrnces prevailing in their country of orlgin will cnablc thenr to
return without risk and to take up a normal and peaceful life without lear
of being dislurbed or punished, and that thc text of such tppeal shoukl be
given to refugees and clearly explained to them by their country of
asylun.

5. Ilefugees who heely decide to retum to their honreland, as a result
of suoh assurances or on their own initiative, shall be given every possible
assisiance by the country of asylum, the country of origin, voluntary
agencies and int*rnalional and intergovemmcnlnl organisatit:ns, to
lacilitate their return.

ARTICLE VI

TRAVIT,L D(TUMENTS

L Subjcct to Article III, Member States shall issue to rcfugces
law{tlly stuying in their territtrrier travel docurnents in acconlance with
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the United Nations Convention relatilrg to the litattlq of Refugees alrl the
Schcdule rd Annex thereto, for the purpose of travcl outside rheir
territory, unless cr:nrpelling reasons of national security or public order
utherwise require. Meruber fitates rnay issue such s travel document to any
other rcfirgec in their territory.

2- Wherc an African country of second asylurn accepts a refirgee
froln a counby of first asylum, rhe country of first asylum may be
disprnsed fnrm issuing a doculnent with a rcturn clause.

J. 'lravel docunreuLs iss-ued to retugees under previous international
agreements by State Ilanics tlrereto shall be recogniscd and treated by
Memtrer States in thc same way ls il they hari been issued to refirge.es
pu$uanr to this Anicle.

I

I

I

. .......4'11....
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iI,EiI'ORANT}UM OF OBJNCTS AF{D Rf,ASO}JS
'l'tre principal pu{x)se this Bill is to provide fot the recog,nition and

protection of refugees. Thc Bill scek !o give effect to the Convcntion
R.elatiog tt) the Stat(B of Rcfugees, the Protocol Relating to thc Slalus of
l{ctugees and thc OAU Convcntion Cioverning the Spci{ic Aspects of
Rr:fugee Probltms in ,4.lii*4. As it presenlly, the existing legal Famework
{'or the recr:glition, protectiotl attd managa;nent of retirgees, is the

Relirgces Act, Cap. I?3. The Act howcver has a number of deficicncies
and in particular docs nol establish an adrninistrative ufid structural
framework thal cnsurcs lhe recopition and protection of rcfugets in
K.enya. !ur1her, despite the iact 0:at Kenya is party to tht lnternational
Instrunrents that secks to ensure the protection of refugecs, lhe Act does

not emhmly the principles filtlined in thc Instruments contrtry to our
'nternational otrligations. In this regard tlrerctbre, the Bill seeks to reJxal
rhe R.ciirgi:cs .Act and estahlish a legal framr:work that refle$ts our
internutional obligations.

PAR f I-contains prelinrinary provisions.

PAR'[ Il-contains provisions outlining the trdministrative
rnstitutions establishcd under the Act which are the Kenya Refugce'
Repatriation :urtl Rescttlement Cornrnission, the Serrretariot lbr Retugee

Aflair and the Refirgee Statls Appeal Board. This Part also sets out the

respective t'unctions of'the Commission and thc Secrstariat'

I'ARI lll-contains provisions relating to the prrrcess lirr applying
for grant of relugees status. This Parl also establishes thc Nrtional
t;tigibility Cornrnittee which is taske.d to among other things inrestigate
on,I seeli all relcvant information from appropriate sources within and

outside the country rclating to persotui making apptication to be gra ted

r*fugrcs status. 'I'his Part also contains provisions relsting to revocalion
anri 

'canuellation 
of re{tgees slltus afid Protettifi] atrd oare rrf refirgrra

vomen and chilclren, persoos witlr disabilities ond persons who have

sufi'ered trauma.

I'ARI' IY-contains provisions relrting to the designation of refugee

reception offisers, the duties of refugee rencepdon oflicers, placcs of cntry,
rieparture and routes and surrender of weapons by asylrrm seekers or
refugees to authoriz{:d officcrs on arrival to Keoya.

PART Y*contains provisions relating to tlre rights of rc gees undcr
I ternational Instumenl! in particular this Part sets out thc rights of
asylnm seekers and retirgees in relntion to &cc€ss to employment' laod and

education. Irurther, this Part outlines the principle of non-refoulement
which provides that s refugee or a member of lhe rcfugee family shall not'
cxcept on grounds that the expulsion is necessary for reasons of national
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security or in punuance of a decision rc0ched after duqr process, tre
rcjected at the bordcr, expellcd or {xtraditcd or retumed from Kcnya to
any corlntry wherc ttlere are substantial glouDtls iilr.trelieving that such a
pemon would he persecuted li:r rcasons of race, religio[, nationality,
msmkrship of a particular social group or political opinion, within tlic
mcaning of the tJnited Nations Convenrion.

PART Vl*conrains provisions relating to the control of dcsignated
areas, In particular, it gives porver t0 the Commissioner rn consu-itatiou
with the Cabinet Secrctarl,to rcquire any asylum secker or refugcc who is
wirhin a designated arca to movc to or residc in any other rjesignated area.
Further. this Psrt also gives porvcr tQ the Oabinet Sec1s16ry to nrake rules
for the control ofdesignatcd arces.

I'ART Vll*-contains provisions relating to the inlegration,
repatrirtion artd resettlemeflt of refugees. In relation to integrriion of
refirgoes, this Part rcrluires the Cornmissioncr to ensr$e that reiirgees tre
intcgrotrd into thc comnruritics whcrc thc refugces arc settled. 'ihis lrart
also est blisbcs a Refugee's Trusr Fund whici shall be uscd ro assist
refugees to tind durable solutions.

PART VI|I.... contains provisions re lating to thc intemational and
regional cooperation lry providing th&t the (iovornnrent shall r:o<.rperate
with other States, the United Nations High Cornmissioner for ttefugees,
thc Atiican Union and orhcr inter stional and non-governmcntal
organisations, with a view to protecting and assisting rcfugees and finding
durable solutions kr their problem$.

PAR't lX--contains miscellaneous provisinns.

PARI X--contains provisions on Dclegatcd powers

This Bill once enReted shull confbr on rhc Cabinet Sccretary to nrake
regulutions generally lbr giving eillct to this Act, and i'or prescribing
anlthing requircd or necessary to be prescribed by or under this Act. 'I,he
Ca-binet Secretary fbr thc timc being responsible fbr matters rclating to
refugces is givcn authority under section ?l to make regulationi to
prcscrihe-

(a) the procedure to be tbllowed in applications for recognition a^s

refugccs and thc form in which such applications shall G made;

(b) the manner and lirrm in tvhich appeals mry be made under this
Act;

(c) re issue of identification documenls to persons secking
rccognition as refugees and to mcntbers of thcir familics;

I

I
I

I
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(d) the form and issue of identification and travel docunrenls to
rccoguized refugees and protected persons;

(e) thc iorm of any order or notice required to be scrved ofi arly
refugee under ths Act and tlre mannet in which such otder or
n(rtice may be served;

(i) the control of pcrsons *'ho are rcquired to live within desigrrated
areas, including rcfuger canrps and the circumstances in wbich
such persor* nray reside outside such areas;

(g) the lbrn of any notice required to be served on any pcrson undcr
sections this Act and the manner in which zuch noticc may be
served.

mitu of the Delog&tcd Authority

Thc rcgulations made under this Act shall be limited to thc bringing
into effcct the provisions of this Act.

FIRST SCITEDtILE-*.contrins provisioru relating to the conduct of
business anrl affairs ofthe Board.

SECOND SCHEDULE-contains thc articles of Convcntion applicable
to the recognition of retlgces

'I'his Bill is not a tsill concerning county govamments witlrin the
defrnition of Artiule I l0( l ) of the Coflstitution.

'l'he enactment of this Bill shall occasion exlxnditure of public funds.

llated the l2nd Jrrne,20l6

AGOSTINHO NE TO,
Member of Parliamenl.

i
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I\,IINUTES OF I'HE 60TI' SITTING OF DEPAR"I'MENTAL COI\{MIT:TEE ON
ADMINIS'TRATIOT.{ AND NATIONAL SECURITY ON TLTESDAY I3TII
SEPTEMBER' 2016 IN TFIE BA0BAB CONFERENCD RooM. SERENA BEACH
HOTELAT 10:00 AM

PRf,SENT:
I. The Hon. Asman Kamama, MCH,OGW,MP-
2. 'Ihe Hon. Zakayo K. Cheruiyor, Mp
3. The llon. George 'l-heuri, N,Ip

4. The Hon. Charles Nyamai, N{p
5. The Hon. Akuja ProtusEwesit, Mp
6. 'fhe Hon. James Ben, Mp Mp
7. 'Ihe Hon. Timothy W. Wetangula, Mp
8. The Hon. (Dr.) Makali Mulu, Mp
9. 'I'he Hon. Francis K. Mwangangi, Mp
10. The Hon.(Dr.) Humphrey Njuguna, Mp
ll. The Hon. (Maj. Rtd) John K. Waluke, Mp
I2. The Hon. Crace Kiprui, Mp
I 3. The IIon. Bemard Shinali, Mp
14. The Hon. Joseph Lekuton, Mp

Ch:rirpcrson

APOLOGIES
l. The Hon. Alois M. Lentiomaga, Mp
2. The Hon. Ababu Namwamba, EGH, Mp
3. The llon. Alice Wahome, Mp
4. The l{on. David Gikaria, IvIp
5. The Hon. Joseph O. Ndiege, Mp
6. The llon. Fatuma lbrahim Ali, Mp
7. The Hon. Joseph Kahangara, Mp
8. The Hon. t atrick Ole Nturu, Ivtp
9. 'lhe Flon. Wanjiku Muhia" Mp
10. The IIon. Mohamed Shidiye, Mp
ll. The Hon. Shabaan Ali Isaack, Mp
12. The Hon. Jane Machira,
13. 'lhe Hon. Samuel Moroto, Mp
14. The llon. Rashid J. Bedzimba, Mp
I5. The Hon. Ibrahim Abdi Saney, Mp

Vice- Chairperson

IN AT"I'EM)ANCE . NATIONAI, ASSEMBLY

I. Hon. Agostinho Neto, Mp
2. Hon. Ken Okoth, MP
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1. Ir4r. I-conard Machira

2. Ms. Rose Wanjohi

3. Ms. Hellen Lokwang

4. Ms. Christine Odhiambo

5. Ms. l"iona Musili

CIerk Assistant I

Clerk Assistant II
Clerk Assistant III
Legal Counsel II
Research & Policy Analyst lll

MIN.NO.276lANS/2016: PREI-I]\{INARIES

'l'he Chairperson called the meeting to ordel at half past teno'clock' A prayer was said

MIll.NO. 277 /ANSl20l6: CONFIRMATION Of MINUTES

Confirmation of rninutes was defelled to the next sitting.

MIN.NO.278IANS/2016: CONSIDERAIION OF TII[' REFIJ(;EES BILL' 2016

Clause I I
The Committee agreed to proposed amendments by Ministry of lnterior and Coordination of
National Government.

Clausc l3
The Committee agreed to proposed amendments by Ministry of Interior and Coordination of
National Govemment.

Clause t4
lhe Committee agreed to the prosed deletion to the clause by the Ministry of Interior and

Coordination of National Govemment.

Clause l5
The proposecl byMinistry of Interior and Coordination of National Government that the

Director of public prosecution should not be paft of the eligibility committee was agreed to.

However the proposal that the UNHCR be invited to the eligibility committee when

necessary was rejected.

Clause 16

The proposed amended of the Ministry of Interior and coordination of National Govemment

was acc€pted.

Clause l7
The proposed amendment by the LINHCR and the Danish Refugee Council (DRC was agreed

t()

Clause l9
'lhe proposed amendment by the UNHCR andDanish Refugee Council @RC) was agreed to

Clause 20 '
l. 'l-he proposed amendment to clause 20 (10) bv the UNIICR was agreed to.

2. The proposed deletion of clause 20 (6) by the Ministry oflnterior and Coordination of
National Government was agreed to.

2



Clause 49
l. 'Ihe proposed amendment by theDanish Refugee Consortium was rejected.
2. The proposed amendment by Ministry of Interior and coordination of National

Govemment was agreed to.

Clause 50
The proposed amendments by Ministry of Inte.ior and coordination of National Govemment
and the UNHCR were agreed to.

Clause 52
The proposed amendments by Ministry of Interior and coordination of Natjonal Govenrment
and the UMICR were agreed to.

Clause 53
The proposed amendments by Ministry of Interior and coordination of National Govemment
and the UNHCR were agreed ro.

Clauses 54 to 56
The proposed amendments by Ministry of Interior and Coordination of Nalional Govemment
were ageed to.

Clauses 5E
The proposed amendments by Ministry of interior and Coordination of National Govemment
and the UNHCR were rejected.

Clauses 60
The proposed amendments by Ministry of Interior and Coordination of National Govemment,
the Danish Refugee Consortium and the UNHCR were rejected.

Clauses 61
The proposed amendment by Ministry of interior and Coordination of National Govemment
was agreed to.

Clauses 62
The proposed amendments by Ministry of Interior and coordination of National Govemment,
was rejected.

Clauses 65
The proposed amendments by Ministry of Interior and coordination of National Govemment
and the UNHCR were rejected.

Clauses 66
The proposed amendments by Ministry of Interior and coorclination of National Govemment,
the Danish Refugee Consortium and the UNHCR were rejected.
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Clauses 67
The proposed amendments by Ministry of Interior and Coordination of National Govemrnent,

was rejected.

Clauses 68
'l he proposed amendments by Ministry of Interior and Coordination of National Govemment,

the Danish Refugee Consortium and the UNHCR wcrc rejected.

Clauses 71
'fhe proposed amendments by Ministry of lnterior and Coordination of National Govemment

were rejected.

Secnnd Schedule

The proposed amendments by Ministry of Interior and Coordination of National Govemment

were rejected.

MIN.N(}. ?79ANS/20I (>: ADJOU [i.N M EI'lT'

There being no other business, the m was adj <)' ock unlil Tuesday l3th

Septernber, 201 at 9:0Oam.

5I(JNIiI):

DATE: 2Z

0N)

,i .. .r - i/',
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IT{INUTES OF 'I'HE 59Tt! SITTIf.IG OF' DIIPARTMI,NTAI- CO]I{IVIITTEE ON
ADMIMSTRATION AND NATIONAL SECINTITY ON MONDAY 12T'H
SEPTEMBER, 2016 lN I'HE BAOBAB CONFERENCII R0OM, SERENA BEACH
HOTFI,L A'r l0:00 AM

PRf,,SENT:
l. The l{on. Asman Kamama, MGH,OCW,MP-
2. The Hon. Zakayo K. Cheruiyot, Mp
3. 'fhe Hon. George Theuri, Mp
4. The I-Ion. Charles Nyamai, Mp
5. The Ilon. Akuja Protus Ewesit, Mp
6. The Flon. James Bett, Mp Mp
7. 'Ihe Hon. Timothy W. Wetangul4 Mp
8. The Hon. (Dr.) Makali Mulu, Mp
9. The Hon. F-rancis K. Mwangangi, Mp
10. The Hon.(Dr.) Humphrey Njugun4 Mp
I l. The Hon. (Maj. Rtd) John K. Waluke, Mp
12. The Hon. Grace Kiptui, Mp
13. The Hon. Bernard Shinali, Mp
14. The Hon. Joseph Lekuton, Mp

A}OLOGIES
l. The Hon. Alois M. Lentiomaga, Mp
2. The llon. Ababu Namwamba, EGH, Mp
3. The Hon. Alice Wahome, Mp
4. 'fhe Hon. David Gikaria, Mp
5. The Hon. Joseph O. Ndiege, Mp
6. The Hon. Fatuma Ibrahim Ali, Mp
7. The Hon. Joseph Kahangara, Mp
8. The Hon. Patrick Ole Nturu, IvIp
9. The Hon. Wanjiku Muhi4 MF
10. The Hon. Mohamed Shidiye, Mp
I l. The Hon. Shabaan Ali Isaack, Mp
12. The Hon. Jane Machira,
13. The Hon. Samuel Moroto, Mp
14. The Hon. Rashid J. Bedzimba, Mp
15. The Hon. Ibrahim Abdi Saney, Mp

IN ATTENDANCE
NATIONAL ASSEMBLY

l. Hon. Agostinho Neto, Mp
2. Hon. Ken Okoth, IUP

Cirairperson

Vice- Chairperson
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Comntiitee Secretariat
L Mr. Leonard Machira
2. Ms. Rose Wanjohi

3. Ms. I{ellen Lokwang

4. Ms. Christine Odhiambo

5. Ms. l-iona Musili

Clerk Assistant I

Clerk Assistant U

Clerk Assistant III
Legal Counsel ll
Research & Policy Analyst III

MlN.NO.272IANS/2016: PIiELIi\{INARIES

'I-hc Chairperson called the meeting to ordel at half past ten o'clock. A prayer was said.

MIN.NO. 273/ANS/2016: CONFIRMATION OF MINUTES
Confirmation of minutes was deferred to the next sitting.

MIN.N0.274 /ANS/2016: CONSIDERATION OF Illl,l' Rl,lF'tiCRlls llILl,, ?016

'l-he Committee considered the amendments proposed by stake holders as follows:-

ClauseLong title
T'he proposal by the Danish Refugee Council (DRC) to amend the long title of the Bill was

agreed to.

Cl:rusc 2

I . T'he proposed UMICR deletion of the definition of "authorized oIficer" and adoption
of a Icss restrictive definition of "refugee officer" was rejected by the Committee.

2. 'Ihe proposed amendment by the Ministry of Intcrior on the definition of 'asylum
sceker' nreans a person seeking refugee status in accordance wilh the provisions of
the Act was agreed to.

3. 'I'he proposed amendment by Ministry of Interior for the replacement of
'Commissioner' with'Director'was agreed to-

4. The proposed amendment by the Ministry of lnterior to the definition of 'Durable
Solutions 'was agreed to.

Clarrse 3
l. The UNHCR proposal toamendClause 3(l) was tejected.
2. The UNHCR proposal to amend Clause 3(2) to" was rejected.

3. The proposal by the Danish Refugee Consortium to amend Clause 6(a) to read "Refugee
Management Commission" was agreed to. The same should be included in the definition
section ofthe Refugees Bill, 2016.

Clause 4
1. The proposed amendment by the Danish Refugee consortium was rejected.
2. 'lhe proposed amendment by Ministry of Interior on the review of a person who shall

be excluded from being considereci for refugee status was agreed

2.



Clause 6
The Proposed amendment to clause 6(a) by the Danish Refugee conso(ium was agreed to

Clause 7
The proposal amended of the Ministry of Interior and coordination of National Govemment
was rejected.

Clause 9

fhe proposed amendment by the UNHCR in defining the role ofthe secretariat properry, the
following are added to the functions of the commissioner for Refirgee arars inirector ror
Refugee Affairs) was agr-eed to

Clause 10
The_committee agreed that proposed amendments by Ministry of Interior and coordination
of National Govemment be merged with clause 9.

Clause ll
The committee agreed to proposed amendments by Ministry of Interior and coordination of
National Government.

MIN.NO. 275ANS/20 16: A_D.IOURNMENT

There being no other business, the meeting ourned 'clock unti I 'I'uesday 13thwas
September, 201 6 am.

SIGNED:

9
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]\,I'NU'I'ES OT TIIE 53RD SITTINC OI] ''FJE DEI'AR'I'MENTAL COMMITTEE ONADn'IINisrI{A'rIoN AND NA'l'Io}iAL SBCURITY HELD oN'ruEsDAy, 9r,! AUGUST201(T IN TIIE I'IINI CTTAT{II]'R COUN'IY }IALI- P.{ITLIAIVIENT,BUILDINGS AT IO.OOA.M.

PIIESENT

1. The Hon. Asman Kamama, MGH, OGW, I\,lp
2. The Hon. Dr. Makali Mulu, Mp
3, The Hon. Ceorge Theuri, Mp
4. The Hon. Francis Mwangangi, Mp
5. The Hon. James Bett, Mp
6. The Hon. Joseph Ndiege, Mp
7. 'fhe Hon. (Maj. Rtd.) John K. Waluke, Mp
3. The Hon. Fatuma Ibrahim Ali, IvIp
9. The Hon. Dr. Humpfuey Njuguna, Mp
10. The Hon. Ibrahim Abdi Saney, NIp
I l. The Hon. Samuel Moroto, Mp
12. The Hon. Joseph Kahangara, Mp
13. The Hon. Mohamed Shidiye, Mp
14. The Hon. Waajiku Muhia, Mp
15. The Hon. Joseph Lekuton, Mp

AI'OLOGIES

I . The Hon. Alois Lentoimaga, Mp
2. The Hon. Alice Wahome, Mp
3. The I{on. Shaaban Ali Isaack, Mp
4. The Hon. Benard Shinali, Mp
5. The Hon. Jane Machira, Mp
6. The Hon. Timothy Wetangula, Ir4p
7. The Hon. Grace Kiptui, IvIp
8. The Hon. David Gikari4 IvIp
9. The Hon. Patrick Ole Ntutu, Mp
10. The Hon. Zakayo Cheruiyot, Mp
I l. The Hon. Rashid Bedzimba, Mp
12. The Hon. Charles Nyamai, Mp
13. The Hon. Ababu Namwamba, Mp

Chairperson

Vice Chairperson
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14. The Hon. Protus Akuja Ewesit, MP

IN ATTI,NDANCE

NATIONAL ASSEMBLY

1. FIon. Augustinho Neto, MP
2. Hon. Shukrzrn Hussein Gure, MP
3. Hon. Mohamed Abass, MI'

TTEFUGITI AT'FAIIT SICIIETARIAT- MINISTRY
COORDINATION OF NATIONAL GOVDRNMENT

I . Mr. Kodeck M:rkori
2. Mr. Goeffrey Wafula
3. Mr. Stephen Sikt.rlia

DANTSI{ R]IFUGEE COUNCIL

l. Mr. Osciu Muriuki
2. Mr. Fredrick Koorne

HESHIMAKENYA

1. Ms. Dinah Makambi
2. Ms. Claire Walkey

COMMIT.TEE SECRETT\RIA,I

OF INTERIOR AND

Head of Secretariat

AssistanVP/RAS

Programme Officer/RAS

Pro gramme Of,fi cer-Advocacy

Programmee Officer -ADP

AMNESTY INTERNATIONAL

Ms. Mariam idriss - Amnesty Intemational

T]NITED NATIONS HIGH COMNIISSION TOR REFUGEES

1. Ms. Karen Kotut
2. Ms. Sadiyo Gurhan

3. Ms. Lilian Odipo
4. Ms. Arne Ndungu

3. Mr. Leonard lvlachira

4. Ms. Rose Wanjohi

5. Ms. Hellen Lokwang

Legal &. Advocacy Offrcer
Student (Oxford University)

Clerk Assistant I
Clerk Assistant II
Clerk Assistant III
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MIN.NO.247lANS/2016

- Audio Officer

PRELIMINARItrS

The Chairperson called the meeting to order at I0.30 am. A prayer was saitl

MIN.NO.248 
'\NS/2016

There were no minutes to be confirmed

MIN.NO.249lANS/2016
rlILL,20l6.

COMTIRMA:I'ION OF I\,IINUTITS

6. Ms. Christine Odhiambo
7. Mr. Ilugene Apaa
5. Mr. Simon Muinde

Lcgal Counsel II
Resgrrch & Policy Analyst III

PUBLIC I{EARING ON TIIE REFUGEES

The committee rcceived orar and written submissions on the B r from the Refugee Affairs
secretariat,Ministry of Interior & coordination of National Govemment, Keny"a National
commission on Human Rights, the United Nations High commissioner for Refugees Danish
Refugee Council and Amnest.v International.

The Refugee Affairs Secretariat stated as follows:_

(i) Making the refugee hosting a permanent phenomenon - The Bill seeks to make
refugee hosting a permanent venture for the govemment whilst it is s,pposed to be a
temporary measure that should have an end point.

(ii) Expensive processes - The Bill creates many instinrtions the refugees management
structure that are likely to occasion more goveflnnent expenditure. The secretariat
proposed the strengthening of the current structures without necessariry coming up
with a system that is like to occasion ntore expenditure.

(iii) Limitation of Government powers on decision making - The Bilr seems to curtail
governrnent powers in decision making by expanding the role of non-state actors and
entrenching them at armost every level of clecision making incruding administrative
decisions.

(iv) Preference of Refugee interests over citizens' interests-The Bi advances the
interests of refugees and asylurn seekers at the expense of Kenyans citizens/rrost
community interests. The situation is likely to further complicate current sec,rity
challenges. The Govemment's first responsibility is to protect its citizens in as much
as it has the obligation ofprotecting refirgees.

(r) Lack of policy guideli'e - The Bill purports to address certain matters that need a
clear Govemment poricy guideline. It is necessary for the govemment to formulate

3



("i)

(vii)

(viii)

(ix)

(x)

(xi)

the policy on refugee matters which will providc the necessary guidelines that can be

,.".1 to luy the framework for a full legislation'

The Govemment is in the process oir"patriating refugees back to Somalia and any

change in the legal framework will scuttle the process;

The proposed bill will open up avenues ior litigations by refugees Td 
*"i:

Govemmental Organizations with interests in refugee issues' The continued presence

of a large number of refugees irt the country will continue to undermine Kenya's

national secruitY;

The Bill proposes to entrench the l95i Convention which does not reflect the current

"m".ging 
s."uri[y challenges especially those associated with terrorism;

The Bill provides forthe empliment of refugees' allowing them to run businesses'

access to lancl for cultivation and pasture' These are 
^proposals 

that require well

thought out goverrrnent p"fi"V 
"""ia"t"tions 

in view of the fact that there lt-11]t
level of youth unemployt"nt in th" country and allowing refugees engagement In

ogri"rft,-rra activities will create conflict with the host communities;

The structures set to rnanage the refugee affairs in the Bill clo not include relevant

govemment institr'rtions aJ a"pattm-ents which have direct involvement in the

management of refugees and

The Billgivesthe UNHcnunduly prominence and 
-supervisory 

powers over the

Govemment whereas m'ruCn 
'uouta 

puy a supplementary role in the refugee

managenlent

The Rcfuge e Affairs Secretariat recommended specific amendments to the Bill as follows:-

Preamble

Reco mmendationJustificationCommentClause No.

nrovision for the recognttton'
'orotection and management of

iefugees and for connected

purposes.

iament to makeAn Act of Par
The preamble
Bill 2016 i

in the Refugee

ntroduces the

Intemationai Conventtons

that tlie Govemment has

proposed to be 
leyiewed 

t1,!1

in tandem with emergtng

securit challen

Review

rhi

neekiS J]oS TIaM ans pcr
rdanceaccoI]'Itusstacr fugee

C tSfoS1S onrotheth

Dehnition of 'asYlum seeker'Review2

uded if there

reasons of
is exclA person

exclusion.
exists serious

The Act to state

is excluded from
ec

the groLurds

who
are

on
bei

Review4

Create an advisorY

to work and rePort

Committee
to the CS

Interior.

The practice glob

refugee affairs are

ally is that
handled bY

of lnteriorthe Minis

Review6 (a)

4



6 (b) Amend
narnc

the s a new goverrunent
structurc that has been
recently put in place to
provide hrr a secretariat that

There i

Chas alread lal<en s

Create 
^Secretariat

Refugee Affairs

1 (.1) I(eview the
membership
10 the
Committee

e Committee to
under the CS Interior.

work1'h ecretarial lunctions
provided by the
Affairs Secretariat.

to be
Refugee

S

e (1) Review the
creation of
Commissioner

recently arlopted
governr ent stlucfure
established the Director to
replace the Commissioner for
plrrposes of effective
management of refusee
affairs and as Der ih"
common practice ior other

encies within the Minlst

'l he 'Commissioner" withIleplace'
"Director"

9 (.") I)elete r.: functions of the
secretariat clearly as the
Corrunittee's tasks is to deal
with policy matters in refugee
management and not
administrative.

Outline th ctions of the I)irector.List firn

e (3) Delete Commissioner now
Director is the Head of the
Secretariat.

'l'he

10 Revierv
contradicting section 9 (2.) on
the functions of the
secretariat.

This provlslorl is

fi.efugee Affairs secretariat.
theList the functions of

r 1 (1) Review proposed composition
may not effectively deal with
]he

refu ce eals as such

the professional
qualifications of the Appeals
Board.

List

1r (s) b l{cvicw
refirgee asylurn systern.

on is not a tenn in
-Ienninati

Delete
r)atters
Board.

termination from
appealable to the

r3 (1) & (3) Review gee Stafus determination
is to be done Lry the
govemment and not UN

Itciir

0nc

applying for refugee status to a
IJN agency.

Remove the possibility of

t3 (2) [(eview Not all authorized officers are
near the en oint to receive

Ar asylum seeker is to present
himselflherself to the nearest

5



asylum seekers govemment
of{icer who
him,/her to
authority.

administrative
shall direct
the relevant

13 (4) Delete Obligating the Secretariat to
come up with a pool of
lawyers and paying for their
services is far-fctched.

This can be addressed by the
Legal Aid Act, 2016.

t4 Delcto Participation of Public
Benefit Organizations may
open a window for advancing
certain interests that may not
be in line with the requisite
objective.

No need of NGOs
representing Asylum Seekers.

15 There is already an existing
commiltee.

Propose to have a Status
Eligibility Panel.

l6 Revicw The listed functions are done
by the refugee officer who
does the status determination
interview.

List the finctions of the panel

t] (2) Review The rvholc provision sounds
ambiguous.

20 (6) Burdening the Appeals Board
to employ or hire lawyers to
represent litigants is
untenable.

Representation to be guided
by other enabling Kenyiin
laws.

20 (r0) Deletc Cancellation is occasioned by
serious circrrmstances.

2l Rcview Serious criminal offenders
should have their status
revoked too.

22 Delete It's a policy issue under
Foreign Affairs.

23 Delctc Outline
procedures

operations

24 Review Sounds discrirninative.
26 (2) Review Removal from the country is

a serious rnatter that should
be handled bv the CS.
Sounds ambiguous

Replace Commission with CS
lnterior.

Rcccption centres to liaise
with the Secretariat

2g Review

29 Review List the functions to be
undertaken by the reception

Have the functions listed
under Clause 29.

(;

Revicw

Delete



l0 Revicw mit it to asylum seekers.Li

Dclete um seekers or refugees
shnll not have firearms in
Kerrya. Dcalt with under
Firearms Act.

Asyl

12 Review ave a clear direction on the
rights applicable to refugee in
Kenva.

Ii on 16 (l) of the
curent Act with a proviso on
as long as such provisions are
in tandem with National
interests.

Retain secti

33 Delete oes not capture Non_
refoulment as cc,ntemplated
under the OAU Convention
which is rnore recent ancl
specific to the refugee
situation in Kenya i.e.
considers security concerns

t)

of a coun
34,3,\,36,37,3 8 Delete ghts thereunder are

provided for under the other
Kerryan larvs that give the
procedures and may as well

'l'he ri

lead to misintc ation
Delete ng refugees access to

ernployment will exacerbate
the current high youth

(iranti

[!nen.I Io ent.
35 I)eletc Granling refugees access to

land and pasture will result to
conflict between the refugees
and the hot communities.

36 Deletc Refugee education
determined by

will be
the

Sovernmcnt together
other relevant a Ilcles.

rvith

11 Delcte ssue of work permits to
refugees should be left to the

The i

existin Ie framework.
33 Delete There is currentl no olic

cenlres
Should apply frorn the slart to
asylura seekers and not
recognized refugees as
SLI ested

34

1
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1!ggive refugees citizenship
39&40 I{evicw Not mandatory to involve

UNHCR on the govemment
decision to expel people who
deemed to be against the
security interests of the
Nations.

Retain section 2l of thc
curent Act on expulsion but
there is necd to provide a
procedure to adopt in
expelling.

4l Delete It does not create offences
and penalties.

Create a section on all
offences and penalties for ease

of reference.
Review Same issue captt[ed under

two different sections.
Compile together Clause 32
(2) on 4esignated areas.

43 Delete It is contradicting the general
encampment policy.

The Director to deal with
matters of exemption from
residing in designated areas.

44 Rcview The wording may pin the
governrnent to shike a
consensus with LNHCR
before.

Change the wording to be "in
consultation with UNHCR"
and "with Lll.lHCR" to remove
the likelihood of consensus.

45 Delete sub-
clause 3 & 4

They add no value but serve
to com licate the situation.

46 Rernove sub-section 6

41 (t) Reviow Restricting the regulations to
cover specific issues will
limit the Cabinet Secretary.

Should be moved to Part X on
provisions for delegated

wers.
47 (2) Delcte Can be properly articulated

under the regulations
48 Deletc Such is an administrative

structure that can be done
intemally by the C"mp
Manager.

49 Review Do not limit reference to
certain individuals.
Needs clear Government
policy on local intcgration.

"No person other than public
officers...,,,"

50 Review

5l Review Let the interests of the host
communities supersede the
interests of the refugees.

Replace 'the concems of the
refugees' with 'the concems
of the host commrinity' and

bqng s0 (2) to be sl (2).
52 Delete Already addressed in the

earlier provisions.
53 Delete 53 Sustainability of the Trust

8

Review Should move to the offences
section.



(3,4) Fund and the resr.rltant effect
of entrenching pemanence.

54 Revierv Retain only suLrsection 1.

Refugee protection is a
burden sharing initiatjve and
Kenya having gone out of its
way to host many refugees to
an extend that it has been
conskained of resources,
providing a lee way for
resettlement into Kenya is
over-stretching the already
limited resoruces.

55&56 Dclete There arc mechanisms to
achieve the objectives of the
said provisions.

5S Dclete Ivlandati g the goverrunent to
be answerable to a lron-
govemmental agency may
work against the interests of
the govemment.

s9 Review List all the offences rurder
this section to minimize
chances of confusion.

50 Delete Refugees who commit
offences should be subject to
the existing Kenyan laws.

6i Rcview Retain sub-section 1

6). Delete Provided for under taxation
laws.

6.1 Roview Overstretching the depleted
resources in Kenya

Ailow for family re-union for
refugees in Kenya who apply
to leave the country and join
relatives in other countries and
not vice versa.
Subsection 4, reduce the
period.

64 Review Insert asylum seeker under
paragraph (c) to replace
protected person

Make reference to Article 24
of the constitution on
limitation of rights.

{i_s Review Retain with aclditions Add oflence
recognized law
Replace

under any

fraudulent

9



mlsstatemcnt with
mlsrc esentalton.

66 Rcview Its discriminative provlslon
67 Dcletc Addrcsscd under other lcgal

aid laws.
68 This is an intemal

administrative arrangement
on the mode of supervision
and reporting.

1l Rcview Remove sub sections 3 and 4
Schedules Review Delete - second schedule as it

automatically provided for
under the constitution.

(ii) The Danish Refugee council, Internationar Rescue committee, Heshima Kenya and the
Refugee consortium of Kenya recommen<iedthc following amendments to the B I:-

Clausc lLecournrendation Cornrneut
Administrative Provisions Part II

Clause 6 (a) Propose to read as Refugee
Managemcnt Commission.

The recommendation
encompasses all thc functions
reiated to refugee management
specified in the bill including
promotion of durable
solutions.

Clause 7 Principal Secrctary Function of the PS is advisory
role and therefore the CS need
not attend a meeting making a
decision to advise him/her.

Clause I 5 Eligibility Committee
recommend it to be a

Clause l6 The Status Eligibility Panel
shall review the assessments
and the recommendations
made by the Refugee Officers
and make recommendations
on the refugee applications.

Clause l7 I Delete
Clause 1 9 The person shall be Health procedures

10
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qurrantined
hold centre.

lna special

CIar-rse 20 Delete clause 6
Section 21 The CS may revoke the status

of any refugee at any given
time after recognition as a
refugee has been convicted of
a scllous cnmc.

Clause 22 Delete the section

Clause 23 iVlove the paragraph to the
regulations sub clauses 23 (i)

ix x anrl xi - delete

are under the Public health
Act.

Suggest the
revocation.

reason for

Refirgees liom EA comn.,unity
already benefit from the
lotection available.

As a procedural section it is
better suited to regulations.

Section 24 The Commissioner sha.ll
ensure the dignity and safety
of women and children
seeking asylum and have been
granted refugee stahrs at all
times.

Section 29 Delete sub (d) and (Q
Section 3l Delete

I{i and DLrties o1'lte{ir ees and As lum Seekers
Section 33 Delete and replece with the

following: (i) No person shall
be refused entry into Kenya,
expelled, extradited from
I(enya or retunled to any other
country or be subjected to any
similar measure if, as a result
of such refusal , expulsion,
retum or other measure, such
person is compelled to retum

The threshold for removai is
dcfinite.

to or remain in a coun
Section 41 Delete

Control of Desi ted Areas Part 4
Designated area Delete sub 45 (3) The instrument needs to be

definite or defined with
maxim clari

Sub 46 should read "an
asylum seeker or refugee shall
not be allowed...."

l'he inclusion of the phrase
shall not is importaat for the

hrase to make sense.

Requirement to reside in a
designated area

L7



Control of dcsignatcd iu ea Dele;te 47 (2) It reads as though the
designated areals are
administercd and by refugees
and as lum seekers

I{estriction of persons entering
a designated area

Dclete 49 'fhe Clause
lreedom of
assembly
cornrnunities
Constitution.

is contrary to
movement and

for the host
under the

Inte r:rtlon atriation and resettlement ofrefu s
Clausc 54 Sub 3 should read "a refugee

outside of Kenya"
This clause does not apply to
an asylum seeker/refugce in
Kenya but someone already
granted refugee status in
anothcr coun

Miscellaneous Provisions
Detention of an asylum seekcr
or refugee

Delete CIause 60 The clause seeks to impose
ju'isdiction to offences
occuring outsidc of our
territorial boundaries.

Farnily reunion Delete sub 4 It provides for an olfence that
has llot becn mentioned.
Kindly clarify on the offence
that has been committed.

Powers of an authorized
officer

Delete the section Grants wide discretionary
powers for search and
questioning to officcrs without
considering the due process

uired b other laws.
Grounds for
search

conducting a Delete the section The searches to be conducted
are not related to prevention of
fraudulent misstatements
considering repkasing the
clause.

Search to be conducted with
decency

Delete the section The clause is unrelated to the
grounds and no reference has
been made to the said grounds
in section 65 and 66 above.

Provision of legal aid Delete the section 67 There is potential for conllict
of interest where the need for
legal aid is against the
Commissioner. The Refugee

1.7



iii. The united Nations lligh cornmission for Refugees G]NI-ICR) recommended the foflowing
amendments to the Bitl:-

PROPO,!iAI-
Amend to read-
"An Act of Parliament to make
provision for the rccognition,
protection and management of
refi.rgees and for connected purposes,,

Ilelete the definition of "authorized
officer".
Adopt a less restrictive definition of
"refugee officer"
Eligibility Committee is irrelevant.

r\ffairs Secretarial shoulcl noi
be given the responsibility to
source for lawyers for legal
aid for rehr cll

The deiinition is
restrictive and
conflicts with the
Kenyan Government
appointment policies
for public service.
The functions of the
Committee in the
Bill will rcsult in a
lengthy and more
complicatcd process
in the application for
refugee st€tus

(JLAUSE

Long title

Cl:rusc 2

.,US'I'INICArIO N
The current
definition is too
wordy.

13
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Clausc 3 (l) Use intemational set grounds of
persecution to define "refugee".
Include the definition in the
IIN Convention and the OAU
protocol.

(2) Rephrase to read-
If the Commission considers
that any class ofpersons are
prima facie refugees as defnes
in subsection ( 1), the
Comrnission may declare such
class ofpersons to be prima
facie refugees and may at any
time amend or revoke such
declaration.

(3) Amend to read-
If the Commission under
subsection (2) expressly
excludes or exempts any person
from a declaration thdt a class
ofpersons to urhich that person
is a member are refugees, such
exclusion or exemption shall
not preclude the person
c o nc e r ned fr o indiv idually
applying under subsection i(c)
for recognition of their status
as a refugee.

(4) Break down Clause 3(4) into
two parts, i.e exclusion and
disqualification from refugee
status.

Clause 6 (a) Establish an inter-ministerial
institution, chaired at the
highest level by the Cabinet
Secretary or Principal Secretary
from the pertinent Ministry,
comprising of all the
government ministries
rcsponsible for refugee affairs.

14



CIause 9

propcrly.
Add the following to the functions of
the Commissioner for Refugee Affairs_

(l) Keep, regisler and maintain a
record of all asy.lurn seekers
and refugecs in Kenva.

(2) Issue refugee identification
documents and facilitate the
issuance of civil registration
and other relevant documents.

(3) In liaison with Director of
Immigration, process and issue
conventional travel docurnents.

(4) Facilitate refugees to access
work permits and business
permits.

(5) Maaage refugee designatecl
areas and other related
facilities; form sub_committees
and assign to such sub-
committees functions to be
exercised in relation to the
reception, treatment and
welfare ofasylum seekers and
refugees; co-ordinate the
provision of overall security,
protection and assistance for
asvlum seeker and refugees in
the designated areas.

(6) To ensure civilian aad
humani tarian character of the
designated areas

(7) Issue movement passes to
refugees and asylurn seekers
wishing to travel outside the
designated areas and within
I(enya

(8) Exempt asylum seekers and
refugees from residing in the
designated areas where lhere
are compelling reasons.

Define the roic of tho secretariat

d assist vulnerable9 Protect an

provisions of clauses
9 and 10.

Flurnonise



groups, women, children and
persons living with disability.

( l0) Ensure treatrnent of all asylum
seekers and refugees in
compliance with national law

(1 I ) Issue visitors pennits from
entry into Refugee camps in
accordance with the regulations.

Clausc I I -The Chairperson ofthe Appeal Board
should not necessarily be a judgc of
the superior court appointed by the CJ,
but a person with legal background and
requisite competencies.
- The members ofthe appeal board
should also have legal back ground and
experience in refugee matters.

Amend I l(5) (b) by deleting
the words "cancellation and
revocation" and rcplacing
therefor the word
"termination".

The Appeal Board is
not a court and
should not assume
the role of the courts

Clausc 13 Amend clause l3(2). It is not thc role
of UNHCR to notify that a person
seeking asylum is present in Kenya.
The provisions in Clause 13(a)-(12) be
moved to regulations as they describe
the RSD Process.

Appeals should only
be done as per clause
r7(2).

Clause l7 Delcte Clause 17(l) of the Bill

Clausc l9 Replace as follows-
"Discase surveillance shall be
established at the reception centre and
conditions of public health concems
managed as per the national guidelines.

16
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Clnuse 20

Clarrse 24

state-
"where refugee status under this part
has been cancelled that person shall
ceasc lo lre a rel.ugee and any rrrernber
of his family with derivativc status
shall cease to be so recognized under
this Act on the expiration of7 davs
after the date on which the
Commissioner notifies the person
concerned that his/her recognition has
been canr:ellecl;
Provided that the fanrily member
whose derivative status is affected by
the cancellation shall have the right io
apply to be considered as a refugee
under section 13 of this Act.,,

Amend Section 20(10) of rhe Itill to

Clause 23

Rights and duties be captured
in the regulations.
Documents listed in (b) (ix)
and (x) be deleted as they are
prejudicial to persons who fee
without documents.

lte-number clause 23(1)(b)

e provisions of this clause are
captured under the duties ofthe
Commissioner under clause 9(3). This
should bc re-phrased with rnost of the
procedural aspects captured under the
Regulations.

'fh

CIause 40 s clause to the part on
reception and registration and re-word

Move thi

Second Schedule entire conventions and notAttach the
excerpts.

17



Committee observation

The Committec observed that there was lirnited public participation on the Bill, despite the

publicatiqn of an advert irviting the general public to padcipate in the meeting.

Committee resolution

The Committee agreed to hold a retreat to consider theproposed amendments. The date and

venue would be scheduled later.

MIN.N0.2s0 /ANS/2016 ADJOUIINMITNT

There being no other business thc meeting was adjoumed a|12.45 pm and the next meeting will
be held on Thursday, 11thAugust,2016 at 10.00 a.m.

tt,'v1
Signed

(Chairperson)

Alv '4 tt,Date.. ... .
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]\,IINUTDS OF TIIN 5IS'I' SIT"IING OF DEPAIITMBNTAL COMMII'TIIE ON.,tDMINIsTnAr.IoN AND NATIoNAL ,ucuorrij nrrr-D oN TUItrsDAy 2N,,AUGUST, 2016 IN TrIE coMrvrrrror noonr,- i,i nroo*, ..NTTNTNTALIIOUSE, PARLIAMENT BUIT,DINGS AT 1l:30 AM

PRESENT:

l.
2.

3.

4.

5.

6.

7.

8.
o

The I'lon. Asman Kamama, MGI{,OCWMp
The Hon. Alois M. Lentiomaga, Mp
The Hon. Crace Kiptui, Mp
The Hon. Akuia protus Ewesit, Mp
The llon. Patrick Ole Ntuhr, Mp
The Hon. Francis K. Mwangangi, Mp
The Hon. David Gikaria, Mp
The Hon. Joseph O. Ntliege, Mp
The Hon. Mohamed Shidiye, Mp

Chairperson
Vice- Chairperson

10. The Hon. Sarnuel Moroto, Mp
I l. The Hon. Wanjiku Muhia, Mp
12. The Hon.(Dr,) I,lunrphrey Njuguna, Mp
13. The Hon. Rashicl J. Bedzimba, N4p
14. The Hon. George Thcuri, Mp
I5. The Hon. (Dr.) Makati Mulu, Mp

APOI-OGIES

The I{on. Zakayo K. Cheruiyot, Mp

ABSENT
l. The Hon. Abal:u Narnwamba, EGH, Mp
2. The Hon. Alice Wahome, Mp
3. The Hon. Tirnothy W. Wetanguia, Mp
4. The Hon. Shabaan AIi lsaack, Mp
5. The Hon. Ibrahim Abdi Saney, Mp
6. The Hon. (Maj. Rtd) John K. Waluke, Mp
7. The FIon. Fahrma lbrahim Ali, Mp
8. The Hon. Joseph Lekuton, Mp
9. The Hon. Janres Bett, Mp
10. The Hon. Joseph Kahangara, Mp
I 1. The Hon. Bernard Shinali, Mp
I2. The l{on. Jane Machira, Mp
I3. The Hon. Charles Nyamai, Mp



)

IN A'TTIINDANCE. NA'I'IONAL ASSEIVIBI,Y

I . Ms. Rose M. Wanjohi

2. Ms. Hellen Lokwang
3. Ms. Christine Odhiambo

4. Mr. Eugene Apaa

Clerk Assistant Il
Clerk Assistant III
Legal Counscl II
Research Policy Analyst III

MIN.NO.239lANS/2016: PItItLINIINARItrS

The Vice Chairperson callcd thc meeting to order at twelveo'clock.The Prayer was said

MIN.NO.240 /ANS/2016: CONIIItI\{ATION Olr MINUTE,S

Confirmation of minutes was deferred to thc next sitling

MIN.NO.241 /ANS/?016: COMMIT'I-EII BRIEF ON'II{E REFUGEES BILL,20r6

The Committee was informed that the principal purpose of the Refugees Bill, 201 6 is to
provide lbr the recognition and protection ofrefugees. The Bill also seeks to give eft'ect to the

Convention ltelating to the Status of Refugees, the Protocol Rclating to the Status of
Refugees and the OAU Convention Governing the Specific Aspects of Refugee Problems in

Africa. The Bill therefore seeks to repeal the Refugees Act and establish a iegal frarnework

that reflects our international obligations.

Part I contain clauses l-5 and deals with the preliminary provisions. This Part contains the

short title ofthe Bill and the interpretation ofvarious terrns as used in the Bill.

Part II ofthe Bill deals with the administrative provisions and contains clauses 6-12.

This Part establishes the following institutions-
1) The Kenya Refugee, Repatriation and Resettlement Commission;

2) The Secretariat for Refugee Affairs; and

3) The Refugee Status Appeal Board.
'Ihis Part sets out thc composition of the Commission as well as its functions, which are

policy formulation, upholding of the rights of refugees and the declaration of refugee

status.The Secretariat for Refugee Affairs shall provide the administrative functions to the

Commission.

Part III of the Bill provides for the application lor refugee status. It provides that an

application for the grant of refugee status shall be made in the prescribed form to the

Secretariat for Refugee Affairs and forwarded to the Comnlissioner. The Commissioner shall,

within sixty days of the application, make a decision to grant or not to grant the application

and such decision shall be notified to thc applicant in writing.



3

Tltis l)rrt providcs lor the establishrrent ol the Natioual Illigibility conrrnittee whose rnairlLrnction slrall bc to investigate and surnrnon applicants or other persons in nlatters r=tatirrg toref'ugce stat.s. Unde, this pam, any pcrson aggrievetr by the decision of the ErigibilityComntittee may appeal to the Api:eal Boar-d against such decision, and nray make a further
apPeal to thc Fligh court. The Part plovides for the circumstances in whicl the Commissioner
may cancei a reftrgee statLrs, which is on grounds of misrepresentation of facts or where apcrson should not have been recognized as a refugec.

I'a.t Iv of the Biri provides for trre reception for refugees and contains crause 2g-3 l. r.heconrmissioner srrall designatc reception office's .'vho sharr receive and process a,applications ror refugee status-. This parl provides trrat any refLrgee w*ro enters'irto t<enfarvith arms and arnrlunition shalr be required to surrcnder th" ror" to an authorized officer.

Part V ofthe Biir provides for trre ,ights and duties of r.cfugees antr asyru,r seekers in Kenyaand contains clauses 32-44

Part vI of the Biu provides for the contror ofdesignated areas, and contains crar:ses 45-49.
Under this Part, the Cabinet Secretary shalr by notice in the Gazette declare designated areaswhich shall be used for the reception, transit or settrement of refugees. The cabiriet s";,;;;;may also require refugees to nrove from one designated area to another, and a refugee whofails to compry with such orders of the cabinet Secretary cornnrits an offence. This part arsogives the cabinet Secretary powers to make rures for the contror ofdesignated areas.

Part YII of the BiI provides for the integration, repatriation and resettrement of rcfugees,
and contains clauses 50-56. This part provides that the Conrmissioner sha[ ensure theintegration ofrefugees witrr host comnrunities for purposes ofpeacer,r 

";-"*[;;;;. 
-t'" "'"

Part vIII of the Birr provides for international and regionar co-operation. It provides that
rehrgees shall be eutitled to the assistance of other organizations. 'rhe government sha assist
thc office of the United Nations High Commissioner for Rcfugees in its duty of monitoring
corrrpliance with the provisions ofthe UN and oAU conventions. The governrnent shal arsoprovide the office of the Comrnissioner. with any information relating to l.efugees.

Part IX provides for misce[aneous p,ovisions. It creates an offence for an asylum seeker
rvho fails to obey Iawful orders, and creates a general penarty for any offence ior which no
penalty is provided in the Bilr. The pa.t provides that a refugee or asylum seeker may be
arrested and prosecuted if he threatens the peace and good order of th" country, o, if h.
cornmits an offence punishable by raw. This part also provides that the commissioner shall
keep and rnaintain a register of all persons granted refugee status in Kenya. Under this part,
an asylunr seeker who fails to register himserf or herself under this Act cornnrits an offence.
The commissioner shaI also provide legal aid to refugees. This part repears the Refugees
Act, cap. 173 and provides fo, the rnodalities of transition fr.orn the orcr Act to the new Act.
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Pert X of thc Bilr provides ror rhc provisio,s on derega(ed pou,ers. This part gives the
cabinct secrctary the power to nrake 

'egurations 
on vario,s issues that wourd resLrlt in the

better carrying out of the provisions of this Act.

Comnittcc Obscrvations

The Cornrnittee observed that

SIGNIiD:

2

'lhe Refurlee status is l.ltcant to be a telnporary positon, whereby the refugees once
.egistered are hosted for a shon period of time berore being repatriated eitrrer to their
cou-ntry of' oligin if the situation is stable or to another country of their. choice.
Further, ollrortunities of abso'ption into the rocar popuration shourd be lirnited as
much as possible to encourage the refugees to return to trreir home cou,tries.
Although lhc Bill makes costly provisions for refugees to have access to land, jobs
and prirnary education facilities. .I'he provision tny not be easy to iurplement and may
ignite conflict with the host comnrunity ;

The current government position regarding the closure of Daadab Refugee camp
rvould be affected by the provisions Bill;

3

Srrbmission of mcmoranda and public participation
The committee ivas inforrned that an advert for srrbrnission of memoranda and pubric
participationon thr: Birr had been praced in the dairies and pubric hearings were scheduled for'fuesday 

9th Augu.;t, 2016.

MIN.NO.242 ANS/2016 : ADJOURNMENT

There being no other business, the meeting was adjour.ned at one thirty o,crock untir
Thursday 4rh AugLrst, 2016 at l0:00am.

r.Li, *,X y'Vw t:r- tz-

I)ATIt:

(CHATRPERSON)

i-

/3'- e)^r\ru 3".,1,
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MINUTES OF THE 23RD SITTIN6 OF DEPARTMENTAL COMMITTEE ON
ADMINISTRATION AND NATIONAL SECURITY ON TUEsDAY I4TII APRIL, 2OI6 IN
THE BOARDROOM, 2NO FLOOR PROTECTION HOUsE, PARLIAMENT BUILDINCS
AT 10:00 AM

PRE5ENT:

l. The Hon. David Cikaria. MP
2. The Hon. Ababu Namwamba, EC,H. MP
3. The Hon. Mohamed Shidiye, MP
4. The Hon. Alice Wahome. MP
5. The Hon. Samuel Moroto, MP
6. The Hon. Francis K. Mwangangi, MP
7. The Hon. Bernard 5hinali, MP

8. The Hon.Shabaan Ali lsaack, MP

9. The Hon. Akuja ProtusEwerit, MP
10. The Hon. (Dr.) Humphrey Njuguna, MP
ll. The Hon. James Bett, MP
12. The Hon. 6race Kiptui, MP
13. The Hon. Patrick Ole Ntutu, MP
14. The Hon. Joseph O. Ndiege, MP
15. The Hon. Timothy W. Wetangula, MP
i6. The Hon. George Theuri, MP

Session Chairperson

APOLO6IES

l. The Hon. Asman Kamama, MCH,OCW.MP -

2. The Hon. Alois M. Lentiomaga, MP

l. The Hon. Wanjiku Muhia. MP
2. The Hon. Zakayo K. Cheruiyot, MP
3. The Hon. Joseph Lekuton, MP
4. The Hon. lbrahim Abdi Saney, MP
5. The Hon. Ahmed Abdikar Ore, MP
6, The Hon. Joseph Kahangara, MP
7. The Hon. Rashid J. Bedzimba, MP
8. The Hon. (Maj. Rtd.) John K. Waluke. MP
9. The Hon. Jane Machira. MP

Chairperson

Vice- Chairperson

ABSENT
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IN ATTENDANCE - NATIONAL ASSEMBLY

Hon. Agostinho Neto, MP

NATIONAL ASSEMBLY. SECRETARIAT

Mr. Leona rd Machira
Ms. Rose Wanjohi
Ms. Hellen Lokwang
Mr. Christine Odhiambo
Ms. Fiona Musili

l.
2

3

4
5

Clerk A5sirtant I

Clerk Assistant ll
Clerk Assistant Ill
Legal Counsel ll
Research Officer lll

MlN.NO.l05lAN5,/2016: PRELIMINARIES

The Chairperson called the meetinS to order at half past ten o'clock A Prayer was

said.

MlN.NO.l06 /AN5/2016: CoNFIRMATION OF MINUTES

Confirmation of minutes was deferred to the next littinS.

MlN.NO. 107lAN5/2016: SUBMISslON BY HON. AC,OSTINHO NETO ON THE

REFUGEES BILL,2016

Hon. Agostinho Neto, MP informed the Committee that the proposed Refugee Bill,

2016 intended to response to the identified need to enrich the current law which

deals with refugees matters in line with international treaties and conventiont.

The Committee was further informed that the refugee tituation in Kenya wal unique

since the Refugee Act, 2006 provided for emergency encampment, where it was

anticipated that the situation would normalize and the refugees in the designated

camps repatriated back to their countrieJ within a short time. Unfortunately' most of

the conflicts from which the refugee fled from had persisted for long leadinS to a

protracted refugee scenario. Further, the refugees and ho( community belong to the

same ethnic community in the North Eastern region and would not be easily

distinguished.

ln Daadab Refugee Camp, the refugeei have been interacting with the ho(
community for years. There are more refugees in Daadab County that the host

community. The existing Refugee Bill doel not address the plight of the refugees and

their status.

The proposed Refugee Bill,20l6 was a means to address the unique situation. The

proposed act would provide durable solutions for the unequal treatment and access

to services between the refugees and host community. ltwould also make provisions

on how the Refugees with livestock would access water and pasturefor their livestock

while minimizing conflict.

2



t

'/l^-z *h5. rl lt,vcl
\.-

..,r-r ,ri ,\r1, --i '\
(uoradreq))

C]NDI5

'Lup00:01 1e 9167,1udyr,6[ Aepsanl lrlun
m 3urlaau aql'ssaulrnq.taqlo ou Buraq ataql

_LNSWNUnOrov :9t0215NV 80t.oN.Ntw

tlIlol).o a^la/vq lsed 11eq 1e pau:nolpe s



,{PT'EN[}IX gI

Submissions by the l\{inistr-v- oI' Interior and
Coorclination of National Government

I



/:
l. [oYrto +r l-r)

a4

rl.
-.J\)

LJ.. .

I)
\.

d*{ c-- FrP(*

P.O. Box 3o5lo-ootoo
Noirobi

aJd O-

*rdh

Telegrophi( Addrerr:,,Roir,'
Telephone Noirobi 2227411
When replying, pleore quote

o"rRei OP.PA.4l/lA
And dote

Mr. Justin Bundi, CBS
The Clerk
National Assembly
P.O Box 41842-00100
NAIIIOBI

Dear i4r 8w1^d,

Alsl{b
OFFICE OF THE PRE'IDENT

Pr-. ""t,;;-

Ht:,h
fA

t{Lh' ll-"

MINISTRV OF INTERIOR
AND CO-ORDINATION

OF
NATIONAL GOVERNMENT

Y

3"rAugust,2016

Rt,l: 1'ltE IUlt,'t1GEI' I}ILL 20I6

t dynamics in reftlgee management, it is our considercd

This is in reference to the Refugee Bill 2016, wrricl.r was published on 24rh June
?0]9 *! went through the frrsr readi,g i, the National Assembly on 20,h iuly,
?9.1q' Tir Bill is sponsored by Ho,. Augustino Nero, Mernber of parliame,r
Ndhiwa Constituency.

owing to emerging security challenges the Goven.rment is currentry reor.ganizing
the refugee management in the 

^country. 
Notabry, new changes have been put inplace including disbandment of the Departmeni of Refugee"Arairs lona; ana

.eplacing it with the Refugee Affairs secretariat (rtAS) inorder to addr.ess the
security challer.rges that the country faces as a result of hosting a large n,mber. of
refugees.

ln tight of the curren
opinion that the Refug
the Bill that may work
are concerned.

ee Bill 2016 is not timely. J'hele are various
against Governrnent objectives as far as the r

EGEilVE
0 3 AUo 2016

CLERKS OFFTCE

provtslons ll1

efugee affairs
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The Government is alivc to the fact that the l{efugee Act 2006 need to be

amended to address the emerging challenges and also accomlnodate the new

stl'ucture that has been put in place as well as address the gaps that exist in the

cllrrent legal Ii'arnework. Most of these concerlts have not been addressed in the

proposed legislation. J'o this end, tl.re Ministry has ah'eady commenced the

process of amending the Refugee Act 2006.

As the Ministry chalged with rnanagement of refugee affairs in the countt'y, our

rnajol concerns in the Refugee Ilill 20.l6 include, inter alia;

(i) Making the refugee hosting a permanent phenomena
The Bill brings out an intention of making refugee hosting a permanent

venture for the government. Our understanding is that lefugee situation by

natule is supposed to be a temporaly measul'e that should have an end point

even if it cannot be specifically ascertained.

( ii) Expensive Processes
'l'he Bill creates more ir.rstitutions and contemplates lurther complication in

the management structure that is likely to occasion tnore governmerrt

expenditule despite the cutrent burden. Our proposal is to strengthen the
cun'ent structures without necessarily coming up with a system that is likely
to occasion more expenditule.

(iii) Lirnitation of Government powcrs on dccision making
The Bill seelns to curtail tl.re government powers when it contes to decision-

making in that; it has expanded the lole of Non-State Actols by entrenching
them at almost every level of decision-rnaking including adrninistrative
decisions. We are of the opinion that the government should not be

restricted in making clitical decision as long as they are in line with its
obligations under the law.

(iv) Preference of Refugee Intcrcsts over citizens' intercsts
The I)roposed legislation is likely to advance the interests of refugees and

asylurn seekers at tl.re expense of Kenyans citizens/host comtnunity
interests. This situatior.r is likely to furtl.rer cornplicate alleviation of the

cul'rent security challenges. The first responsibility of the government is ttl
plotect its citizens in as much as it has the obligation of protecting refttgees.



(v) Lack of Policy Guideline
'rhe Bill purpol'ts to address certain matters that need a clear (iovernment
Policy guideline which as at now has not been finalized.
It is our unde.standing 

.that there is no pressing need to lrave a cornprctely
new legislation before the fbr.n.rulation of the Governrnent policy on retirgee

',atters 
which will nlo.ylaetrre necessary guidelines that ca, be used to-iay

the framewor.k for a full legislation.

Other issues of concern include;
a) The Governme,t is in the process of repatriati,g r.efugees back to

Somalia and any change in the legal fru,r.*uiL wilT scuttle the
pl.ocess;

b) The proposed Bill wilr open up avenues for ritigations by r.efugees
and Non-Covernmental Organizations (NGOsf with interests in
refugee issues. The continued presence of a large number of refugees
in the country will co,tinue to under.mine Kenyl,s ,ational security;c) Gaps in the current Refugee Act, 2006 wourd be identified and
addressed by way of amendments;

d) Th_e Bill proposes to entrench the 195 I convention which does notreflect the current emerging secur.ity challenges especially those
associated with terrorism;

e) Ke,ya has proposecl the amendment of the 195 I convention and
hence cannot be er-rtrenching the same pending its review;

0 The Bill proposes employrnent of refugees. ailowing refugees to run
businesses, access to land fbr cultivation and pasrui.e u."" proporor,
that req,i.e well thought out Govcrnment policy considerations in
view ofthe fact that;
i. There is a high level of youth unemployment in the countly and

opening the job market to refugees *ill *or.", the level of
unernployment fbr Kenyan citizens;

ii. Allowi,g refugees to engage in cultivation and livestock
rearing will create conflict with the host communities over the
scatce resources;

g) The stluctures set to manage the r.efugee affairs in the Bill have not
been pt operly thought out ar.rd u, .r"1., some relevant gor.rrr"nt
iastitutions and depa.tments have not been included. Si,re of the
agencies incruded in tl.re rnanage,e,t of r.efugee mattel.s are not
directly involved in the rnanagement of refugees.

3



h) T'he Bill unduly gives the United Nations High Cornrnission for
Refugees prouriueuce and supelvisory powers over the Govet'nnreut

whereas UNIICR should play a sttpplemetltary role in refugee

rr anagement.

In view of the folegoing, I arn writing to rcquest the National Assembly to

accornmodate oul' concerns and provide us witl.r an opportunity for further

engagement and cousultatiot1s ott the proposed Bill. I furtl1er request that tl.re

National Assembly withdraws the Bill to enablc the Govet'nurent finalise a

refugee managenlent poticy which will gr-ride tl.re developtlel.rt of a new legal

regime.

Enclosed please, lrr.rd a rncmorandunt dctailing oul'concefns in tl.re Bill for your

refelence.

Yotts Sirtrerel/

Dr. ( nja Kibicho, CllS
Plr cllttl'ARY/t N'r'E lUo n

Encl.

ng
II'AI,
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OFFICE OF THE PRESIDENT

MINISTRY OF INTERIOR & COORDINATION

OF NATIONAL GOVERNMENT

MEMORANDUM ON THE REFUGEE BILL, 2016
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Cla use No

Preamble Review

Review

Review

Minitiy ol hr. ot and Co.ortindn.n ol Noti.adt 6oernn hr
M.aoroadtal oh th. n. lu1.. Btll, 2016

J ust ifica t ion

The preamble in the Refu8ee

Bill 2016 introduces the
lnternational Convent ions

that the Government has

proposed to be reviewed to
be in tandem with emerging
security cha llenges.

- Defin ition of 'Asylum Seeker'
is giving a lee way for anyone
to shield under the umbrella
of asylum as it as allowing
those people who have not
made an express a pplication
for asylum to Bet away.
-Replace'Commissioner' as

there is a new Bovernment
structure that has been put in
place to address the current
security dynamics in the
refugee sector.
-Creation of commission to
oversee the refugee
manag€ment as well as the
composition may not advance
the interests of the
government because of the
element of indepe ndence that
comes with the comm issions.
- Defin ition of 'Durable
Solution' to be inserted under
clause two

Recommendation
-Should Read: An Act of Parliament
to make provision for the
recognition, protectaon and
management of refugees and for
connected pu rposes.

-Should Read: Means a person

seeking refugee status in accordance

with the provisions of th is Act.

-Sho u ld be replaced by 'Director'
who has been newly appointed.

-Replace Commission with an

Advisory Committee to function
under the CS responsible for refugee
affairs and operate as proposed
under clause 6.

'Should Read: Under the Kenyan

context, it should be defined anC

limited to the two solutions that
apply in Kenya i.e. Voluntary
Repatriation and Resettlement to a

third country.

2

4 The Act needs to state the
grounds on who is excluded
from being a refugee. There is

also need to outline grounds
for d isq ualification.

fc"*..nt -

-Should Read - A person shall be

excluded from being considered for
refugee status if there exrst serious
reasons to believe that;
(a) He/she has committed a

crime against peace, a war crime, or
a crime against humanity, as defined
in the lnternational Crimes Actj
(b) He/she has committed a

serious non-political crime outside
Kenya prior to her/his admission to
Kenya as a refugee;

{c) He/she has been guilty of



6(a) Review

Mi.Bhfaltntc ot and k-otdtnot Dr ot No .not6owtn ,.^t
M.hot,ndrd o. tht R.lug.. A l,2016

Creating an inte r-agency
commission to oversee
refugee management may
complicate the process
because of the aspect of
independence that comes
with commissions.
Add itiona lly, refugee matters
fall within the security docket
as observed with the recent
cha llenges of hosting refugees
not only in Kenya but even in

European countries. As such,
it will not be fair to have such
an institution chaired by a

different C5. Moreover,

l"-ti .onir.ry t, the purposes anr.l
principles of the United Nations and
Africa n Union.
(d) He/she has already sought
asylum in a nother country.
- A person shall be disqualified from
being a refugee if,
(a) having more than one nationality,
he/she has not ava iled
himself/herself of the protection of
one of the countries of which the
person is a national and has no valid
reason, based on well-founded fear
of persecution
(b) He/she has been Branted
refugee status in another country
prior to his entry into Kenya and can
be readmitted to that country and
benefit currently and in the future in
that country from effective
protection
(c) He/she is recognized by the
competent authorities of the
country in which she/he has taken
residence as having the rights and
obli8ations which are attached to
the possession of the nationality of
that country, can be readmitted to
that country in the same condition
and has no valid reasons based on a

well-founded fear of persecution to
have left t hat co untry
-Create an advisory Committee to
work under and report to the CS

lnterior who shall be the overall
coord ina to r for the government.

t l
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having two CSs become
members of a commission is

sim ply reducing them into
comm issioners and being
presidential appointees, it
may bring about confusion on

decision making vis-)-vis
reporting.

There is a new government

structure that has been

recently put in place to
provide for a secretariat that
has a lr€ady taken shape.

'Create a Refugee

Secretariat(RAS)
6(b) Amend the name Affairs

7 \\)

e(1)

the
to the

Review
membership
Committee

Review the creation
of Commissioner

Need to have an overall
supervisor beinB the CS in
clrarge of the Ministry
responsible for refugee
Affairs. The Committee to
work under the CS and be

chaired by a person appointed
by the same CS to represent
him. The Composition of the
Committee should include

representatives from the
Security sector as refugee

matte rs touch on national
security as well as have a

representative from the AG's

Office who is the legal advisor

of the Government.
The recently ado pted

government structure
established the Director to
replace the Commissioner for
purposes of effective
manaSement of refugee
affairs and as per the common
practice for other age ncies

within the Ministry.

-lts proper to outline the
functions of the Secreta riat
clea rly as the Committee's
tasks is to deal with policy

- Adopt the Composition of the

Affairs Committee under the current
Act and have their functions listed as

per the Refu8ee Bill, 2016.
'Have the Director of the Secretariat
to be a member of the Committee
-secretarial functions to be provided
by the Refugee Affairs Secretariat.

- Re pla ce

'Director'

'Commissioner' with

-outline the functions in the Act for

clear accountability purposes.

-List all the functions of the
secretariat both ad min istrative and

e(2) De le te

matters ln refu ee

r

I
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Minttny al tat.nor dnd G.otdtnoion ot N6tranot contl@a,
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-The proposed composition
may not effectively deal with
refugee appeals as such. lt is
not appropriate to have a
judge of the Superior court
head the Board and at the
same time have second
appeals go to another judge of
the same level to make
another determination. lt is
fair to have a chair who has
qualifications to be appointed
as a Judge of superior Court.
Then the areas of profession
for other members may not
bring on board the requisite
expertise on refugee ma tters

esignated areas and within Kenya
where necessary.
i. To consider applications for
exemption for asylum seekers and
refugees from residing in designated
areas where there are compelling
reasons to do so
j. Io protect and assist
vulnerable groups, women, ch ildren
and persons living with disability
k. To issue visitors permission
for entry into Refugee Camps jn
accorda nce with the regulations.
l. Coordination of all service
and activities provided to refugees
and asylum seekers by implementing
agencies
- Should read: The Appeal Board
sha ll consist of-
(a) a chairperson who is an
advocate of not less than ten years,
standing appointed by the Cabinet
Secreta ry;
(b) eight members appointed by
the Cabinet Secretary from among
persons having knowledge of and
expe rience in-
(i) refugee affairs;
(ii) matters relating to
immigration;
(iii) matters relating to foreign
a ffa irs;
(iv) matters relating to national
securityj
(v) matters relating to public
adm inistration; and
(vi) Matters relating to National
Sec u rity
(c) When necessary, the Board may
co-opt to invite a person with
specialized knowledge and skill to
attend the sittings without the right
to vote.
-Provide a second review at the
Board and do away with the High
Court.
'Two terms i.e. first term of four

d

yeats c lig ib le Jor re-a pointmenl ofI



e(3)

10

I

Mhcny ol tnt. ot ond Co o'dt.anon ol Naron.t 6ov.'on'nt
M.tubnd, o.th. R.fuo..'nt 20,6

ma naSement

ad m inistrative

The Commissioner now

Director is the head of the

Secretariat and his functions

sho u ld therefore revolve

around all functions of the

Secretariat as the Person to
be he ld accounta ble

-Th is provision is contradictinB
section 9(2) on the functions

of the secretariat.

operational

-should read: Functions of the

Director a re;

a. A member of the Committee.

b. Head of Refugee Affairs

Secretariat.

-should Read: - The functions of the

Secretariat are;

a. To co-ordinate all measures

necessary for promotin8 the welfare

and protection of refugees and

asylum seekers and advise the

Cabinet SecretarY t hereon;

b. To ensure in liaison with

other relevant a8encies the

provision of adequate facilities and

services for the protection, reception

and care of asylum seekers, and

refuBees within KenYa

c. To promote as far as

possible durable solutions for

refugees granted asYlum in Kenya

d. To receive and Process

applications for refugee status

determ ination;
e. To keep, register and

maintain a record of all asYlum

seekers and refugees in KenYa

f. To issue refugee

identifica tion docume nts and

facilitate the issuance of civil

registration and other re levant

docurnents.
g. To ma na8e refugee

desiSnated areas and other related

facilities throuBh co-ordinalion of

the provision of overall securitY,

protection and assistance for asylum

seekers and refugees in the

desiBnated a reas

h. To regulate movement of

refugees by issuance of movement

passes to refugees and asYlum

and not

t)elete

Review

seekers wish in to t rave I outside the

l

I

l

I

I

l

I

I

I

I

I

I

I
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another terrn of three years

r 1(s )r) RL.view

13(1) & (3) Review

13(2) Review

13(4)

Delete

14

De let e

15 Review

16 Review

-Termination is not a term in .De lete termination from maters
a ppea la ble to the Board.

-Refugee Status
Determinatlon is to be done
by the government and not
UN agency.
- Not all Authorized officer are
near the entry point to receive
asylu m seekers.

-Remove the possibility of applying
for refugee status to a UN Agency.

-An asylum seeker is to present
himself or herself to tlte nearest
government administrative officer
who shall direct him/her to the
releva nt a uthority.
-The Secretariat should not be
tasked with providing contract ing
lawyers, this if need be can be
add ressed by the LeBal Aid Act, 2016

There is no need of having NGOS
representing asylum seekers at the
initial stage since the information is

with the asylum seekers, legal
representation may only become
necessary durin I the appea I process
-We propose to have a Status
E ligibility Pa nel

-Director not to sit in the panel but
appoint one officer to chair the
Panel as his representative.

-Remove a representative from Dpp
but add two officers of the
secretariat plus a representative
from the NIS and AG.
-Replace a representative of the
lnspector General of police with a

representative of the National police

Se rvice.
-UNHCR member to be invited when
n ecesSa ry.
-Should Read: Functions of the panel

is to review the assessments and
recommendations made by the
refugee Officer during status
determination interviews and make

-Obligating the Secretariat to
come up with a pool of
lawyers and paying for their
services is far-fetched
-Pa rticipation of Public Benefit
Organ izations may open a

window for advancing certain
interests that may not be in
line with the requ isite
objective.

-There is already an
established committee and
creating a second one may
occasion co nfusion
irrespective of the name.
-The Director is the final
determiner when it comes to
granting status and thus
shou ld supervise the Panel.
-The Compositio n to have
competent persons to dea I

with status determination.

-The listed functions are done
by the refugee Officer who
does the status determ ination
interview.

refugee asylum system

l
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to make a final ronouncement

Minknr ol tat.rtot oad b.ordino on ol Nonohot 6.qt nnl.nt
M.6o.ondum on th. R.lu9.. aitl, 2015

Ueview

'No justification of inform ing

UN Off icers.

-Delete 16(4 )

-The whole provisio n sounds

ambiguous

recommendations to the Directo r.

'Status determination is an

administrative function by the
government and involvement of UN

agencies s ho uld be limited.
'The government to provide its own
translators.
-17(1) Any person aggrieved by the
decision of the Director on the
reject ion of any individuals

application for refugee status or the
cancellation of refugee status may

within thirty days of receivinB the
decision, appeal to lhe Appeal Board

against the decision.
(2) ln any appeal under this Act, the
Appeal Board may confirm or set

aside the decision of the Director

and shall cause the appellant
concerned to be notified of its

decision in the matter in writing
within 60 days of receivinB the
appealapplication:
Provided that, before reaching a

decision on any such appeal, the
Appea I Board may eithe r-
(a) refer the matter to the

Director for further investigation and

advicej or

{b) make such further inquiry or
investigation into the matter as it
deems necessary.
(3)An appellant may be personally

present at the hearing of the appeal

and may be assisted or represented

by a legal practitioner if he or she

desires in providing oral or
documentary evidence.

(4)The Director shall make oral or
written representations in respect of
any declsion a ppea led against.

(5) Any Applicant who is a8Srieved

by the decision of the Appeals Board

may within twenty one days file a

review application before the Board

I
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'Burde ning the Appeals Boar epresentation to be guided by20(6) Delete

20(10) Delete

27 Revi€,w

Deleto

Delete

Review

to employ or hire lawyers to
represent litigants is

untenable,
-Ca ncellation is occasioned by
serious circumstances and
thus should affect derivative
status

-Serious criminal offenders
shou ld have their status
revoked too.

It's a policy issue under
Fo reign Affa irs.
-Outlines
proced u res

operatio n

'5o unds d iscrim ina tive

othe r enabling Kenyan laws.

-When the principal a pplicant's
status gets cancelled, those who
benefitted by virtue of derivative
should be deprived of the status but
given an opportunity to re-apply
ind ividua lly.
- Add another ground of a person
convicted of committing a felony.
-Revocation to affect those who
benefitted from derivative status but
should be allowed to re-apply
individually,
-All refugees should be subject to

ual treatmente

-should be dealt with under the
re8ulations as is in the Current Act.
-Should read: 24(1)The Director shall
ensure that specific measures are
taken to ensure the dignjty and
safety of women and children
seeking asylum and women and
children who have been granted
refugee status, at all times during
their stay in designated areas.
-(2) The Director shall ensure that a

child who is in need of refugee
status or who is considered a

refugee shall, whether
unaccompanied or accompanied by
his parents or by any other person,
receive appropriate protection and
assistance.
-(3) The Director shall, as far as
possible, assist such a child to trace
the parents or other members of the
family of the refugee child in order
to obtain information necessary for
the reunification of rhe child with
the child's family.
-(4) Where the parents of the child
or other members of the child's
family cannot be found, the child
shall be accorded the same
protection as any other child

22

23.

24



MtAity ol t.t. not ond h. otdtnotio^ .l Notionot 6oand.nt
M.nto'ohdL on th. R.luo.. Bi|t,2ot6

-Removal from the country is

a serious matter that is to be

handled by the CS and he

should be the one to
determine whether to add

extent the timeline
-So u nds a mbiguo us

It is easier to list functions to
be undertaken under the
reception centre which will in

turn inform the kind of
personnel to be deployed
the re.

perma nently or tem pora rily

deprived of her/his family
- Repla ce Commission with CS

-Gazette reception centres instead

of reception officer. Asylum seekers

should report to the nearest
government administrative officers

who will channel them to gazette

reception centres for further action.
-Reception centres to liaise with the

secretariat and not the eli8ibility
officers.
-List functions done under the

rece tion cent re
- Have the functions listed under
clause 29 to be assigned to the

Reception Centre.

- Limit it to asylum seekers and

insert a requirement on makinB the

a pplicatio n immediately upon arrival
in Ken a.

-Dealt with under the Firearms Act

'Retain section 16 (1) of the current
Act with a proviso on as long as such

provisions are in tandem with
Nationa I lnterests

-Retain the provisions of sections 18

and 19 of the current Act.

26\2J

28

),()

30

31

32

33

Revicw

Review

Review

Delete

-Should apply from the start
to asylum seekers and not
recognized refugees as

suggested

Review

Review

Delete -Asylum seekers or refugees

shall not have firearms in

Kenya.
-Have a clear direction on the
rights applicable to refugee in

Ke nya......
-lt has been noted that not all

the provisions in internationa I

conventions address the
current challenges of refugee

ho st in in Kenya

-Does not ca pture Non-

refoulment as contem plated

under the OAU Conve nt io n

which is more recent and

specific to the refugee

sit uation in Kenya i.e

considers security concerns of

I



34,3s,36,37,38

34 De le te

Delete

Delete Refugee education will be
determined by the
Sovernment together with
other relevant agencies
instead of compelling the
government to provide the
same to refuI ees

De lete

Jtl Delete

M'nttnyolht. ot ..d co-b,dtn6iion ol Noto.otcowrnnt.nt
M.doro\dohon th. R.lug.. aitl2016

36

)7

39&40

Delete

Review

Delete

Review

a co Lrntry.
-The rights thereunder are
provided for under the other
Kenyan laws that gives the
procedures and may as well
lead to miss-interpretat ion.
The issues require a clear
policy consideration and not
mere introduction by way of
leBislation.

Gra nting refugees access to
employment with exace rbate
the current h igh youth
unemployment.
Gra nting refugees access to
land and pasture will result to
conflict between the refugees
and host community over
scarce resources.

The issue of work permits to
refugees should be left to the
existing legal framework.
There currently no policy to

ive refu s citizenship
-Not mandatory to involve
UNHCR on the government
decision to expel people
deemed to be against the
security interests of the
Nations.
-Expulsion is a declsion of the
Minister and should not be
subiect to appeal under an
Appea ls Board which is

a nswera ble to the same
Minister.
-lt does not create offences
and pena lties.
-5ame issue captured u nder
two d ifferent sectio ns

-Retain section 21 of the current Act
on expulsion but there is need to
provide a procedure to adopt in
e x pe lling.

-Create a section on all offences and
penalties for ease of reference.
'Compiled together clause 32(2) on
designa ted areas.

.'t2

'1r.



Delete

Review

Delete 5ub Clauses 3

and 4

-Review

Review

De le te

Review

Review

D(,le t c
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-lt is contradicting the Seneral
encampment policy.

'The wording may pin the

Bovernment to strike a

consensus with UNHCR

befo re.
-delete sub-sections 3 and 4

because they add no value but
serve to complicate the
sit ua t io n.

Retain on ly subsection 1.

Refugee protection is a

burden sharing init iative and

-The Director to deal with matters of

exemption from resrdrn8 in

desi nated areas

Should move to the offences

section.
-Should be moved to Part x on

provisions for de legated powers.

-Should read: No person other than
public officers......... and the

permission to be Sranted by the

Director.
-Subsection 3 to be caPtured under

the offences.
-We better remain silent on the

matter pending a clear PolicY

direction.

-Replace the 'concerns of the

refugees' with 'the concerns of the

host community'and bring 50(2) to

-Only allow for resettlement of

refugees o uts ide KenYa.

t3
I

I

44

45

4tr

471L)

41 \2)

48

49

50

51

5).

Delete 5 3(3,4 )

c

' ChanBe the wording to be'in
consultation with UNHCR and 'with

UNHCR'to remove the likelihood of

co n se ns Lrs.

Remove sub-section 6

-Restricting The regulations to
cover specific issues will limit
the CS. To 8o to regulations

section

-Can be properly articulate
u nder the regulations.
-Such is an

structure that
internally by
Manager.

ad ministrative
can be done
the Camp

Delete

-Do not limit reference to a

certa in individua ls.

Review

'Needs clear government
policy on local inte8ration

'Let the interests of the host

community supersede the
interests of the refugees

-Already addressed in the
earlier provisio ns.

Sustainability of the Trust

Fund and the resultant effect
of entrenchinS permanence

54 Rev

Kenya havin one out of its

be s 1(2).

-



55, and 56 Dele'te

Delete

59 Review

Minitry ol tnr.no, ond co-o,dno.iod ol Noloaot ,oehncnt
M.atotondth .n th. R.fu@. a t,20)6

way to host many refugees to
an extend that it has been
constrained of resources,
providing a lee way for
resett leme nt into Kenya is

over-stretching the a lready
limited resources.
-Sustainability, tem pora riness,
there are mecha n isms to
achieve the objectives of the
said provisions.
-Ma nd atinB the government
to be answerable to a non,
SOVernmental agency may
work against the interests of
the oven]ment.
-List all the offences under
this section to minimize
chances of co nfusion.

-Should Read: Any person who-
(a) makes any false declaration
or statement to a refugee officer or
appointed officer which she/he
knows or has reasonable cause to
believe to be false or misleading, for
the purpose of obtaining or assisting
another person to obtain admission,
and or registration as an asylum
seeker or refugee; or
(b) knowingly misleads any
refugee officer or appointed officer
seeking information material to the
exercise of any of her/his powers
unde r this Act; or
(c) resides without a uthority
outside the designated area
specified under section 2i, ot in a

place other than the approved place
of residence; or
(d) after entering Kenya to seek
asylum fails to report immediately to
a refugee officer or appointed officer
to register and submit an asylum
application; or
(e) after previously be ing
lawfully admitted into Kenya other
than as a refugee, knowingly submits
a fraudulent application for asylum
after the lapse of her/his lawful
status; or

58.

(f) forges, alters, destroys or
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walfully defaces an identification
document, asylum seeker's pass,

movement pass or any other
document issued under this Act; or
(e) knowingly uses or has in his

possession a forged refugee

identification document, asYlum

seeker's pass, movement pass or any

other document issued under this

Act; or
(h) gives, sell or parts with the

possession of an identification
document, asylum seeker's Pass,

movement pass or anY other
document issued under this Act

intending or knowing or havrng

reasonable cause to believe the used

by anothe r person; or
(i) uses an identifica tion
document, asylum seeker's Pass,

movement pass or any other
document issued under this Act to
another asylum seeker or refugee; or

U) being a Kenya citizen,

knowingly applies for or obtains

recognition, admission or
reSistration as an asylum seeker or a

refugee in Kenya;
(k) being a refugee, knowinglY

applies for or obtains Kenyan

identification card or Kenyan

passporU

(l) attempts to bribe a refugee

officer or appointed officer so as to

access any of her/his riShts or any

protection u nder this AcU

(m) knowingly and wilfully
enters into a marria8e for the sole

purpose of obtaining any of the

benefits provided for under this Actj

or
(n) being a refugee, knowinBIY

and wilfully enters into a marriage

for the sole purpose of assisting

another obtain any of the benefits
provided for under this Act
(o) being a refugee who works

or engages himself/herself in any
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Review

Delete

Review

Review

Review

eIlev

Delete

D e lete

Review

-Addressed by other Ke nya n

laws. Refugees who commit
offences should tle subject to
the existin Kenya n laws
-Reta in subsection 1

-Provided for under taxation
laws.
-Overstretching the depleted
reso u rces in Kenya

-Addressed under other legal
aid laws.
-This is an inte rna I

administrative a rra ngeme nt
on the mode of supervision
and re porting.
-Remove subsections 3 and 4

because it is already implied
and limitin interpretation to

-Move to the functions of the
Secretariat...To maintain a register o
all persons who have applied, been
granted, resettled, rejected,
ca ncelled, expe lled, disqua lified.

'Allow for family re union tor
refugees in Kenya who apply to
leave the country and join relatives
in other countries and not vice versa.
-Subsection 4, reduce the period
from 2 years to 90 da

60. Delete

5
64 -Make reference to Article 24 of the

constitution on limitation of ri8hts.

65

66

67

ro tected er50n
-Reta in with additio ns -Add offence under any recognized

la w.

Replace fra ud ule nt misstatement to
m isreprese ntation.

-it is discriminative provision Provide for searching a person with

7t

16:

t
wa8e earning activaty without a

work permit,
(p) being a refugee who works
or engages himself/herself in any
wage earning activitv and does not
pay tax
Commits an offence and is liable on
conviction to a fine not exceeding
two hundred thousand shillings or to
imprisonment for a term not
glEedl!C. jlg!l!!l months, or both.

strict regard to decency _

61.

62

63.

I

I
-lnsert asylum seeker under 

I

paragraph (c) to reptace I

68.

---l
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specific statutes as it
include others

contemplated in th is AcL

De lete second sched u le

a utomatica lly provided

under the constitution.

may
not

Schedules
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REPUBLIC OF KENYA
THE NATIONAL TREASURY

Telegraphic Address:22921
Finance - Nairobi
FAX NO. 310833
Telephone:2252299
When Replying Please euote

Ref. ZZ.TS/GP/30/(2)

Mr. Justin Bundi, CBS
Clerk of the National Assembly
Parliament Buildings
NAIROBI

P.O. Box 30007-00100

NAIROBI

u"k$r-a" Btt'August'2016
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G N\

\
Dear ! r' B- tu xt
RE: MEMORANDUM BY THE cABINET SEGRETARY RESPoNSIBLE FoR FINANcE

ON THE REFUGEES BILL, 2016

I refer to your letter Ref.KNl/L.coM t3l2o16 dated 16rn March, 2016 on the above subject
matter and herewith enclose a Memorandum by the cabinet secretary responsible for
Finance on the Refugees Biil, 2016 dury signed for your necessary action.

YOUfS .\ --1 . ( \ - !

MRS. EST ER KOIMETT, CBS
DIRECTOR ENERAL/PUBLIC INVESTMENTS & PORTFOLIO MANAGEMENT
FOR; PRIN L SECRETARY/NATIONAL TREASURY

Encl.

ISO 9OO 1r2OO8
Certlfled.
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MEMORANDUM BY THE CABINET SECRETARY RESPONSIBLE FOR
FINANCE ON THE REFUGEES BILL,2016

Overview

The lVlemorandum on "The Refugees Bilt, 2016,' is

submitted to the Speaker of the National Assembly by the
Cabinet Secretary responsible for Finance in accordance with
Article 114(2) of the Constitution. lt highllghts our comments
and recommendation on the Bill.

Background

2. The Bill seeks to provide for the recognition and protection of
refugees in order to give effect to the Convention Relating to
the Status of Refugees, the protocol Relating to the Status of
Refugees and OAU Convention governing the specific
aspects of refugee problems in Africa.

3. The Bill which also seeks to repeal the Refugees Act, Cap.
173, if enacted, is expected to address a number of
deficiencies identified in the Refugees Act, Cap. 173 and in
particular an administrative and structural framework that is

lacking to ensure the recognition and protection of refugees
in Kenya.

1



Comments by the National Treasury on the Bill

4. ln accordance with Article 1 1aQ) of the Constitution, the

Cabinet Secretary responsible for Finance submits his

reservations on the Bill based on the following;

a) The Bill seeks to repeal the Refugees Act, Cap. 173

under Clause 69 of the Bill. This is unprocedural

considering that the repeal of any law should be

exercised in accordance with Article 1 19 of the

Constitution.

b) Clause 9 of the Bill, establishes the Secretariat of the

Refugee Affairs, including the office of the

Commissioner for Refugee Affairs. The said Secretariat

will perform the same functions as the Department of

Refugee Affairs and Commissioner for Refugee Affairs

established under Sections 6 and 7 of the Refugees

Act, Cap. 173

c) Clause 11 of the Bill provides for establishment of an

Appeal Board whose function is to hear and determine

appeals against any decision of the Secretariat on

refugee status. This is catered for under Section 9 of

the Refugees Act, Cap. 173.

d) Part lll of the Bill establishes the National Eligibility

Committee whose function is to determine eligibility of



the refugees. A similar committee is already established
under Section 8 of the Refugees Act, Cap. .l 73.

e) Part lV of the Bill provides for reception for refugees by
the designated Refugee Reception Officers. A similar
provision is provided under Section 7(2)(b) of the
Refugees Act, Cap. 173.

f) Part V of the Bill establishes the rights and duties of
refugees and asylum seekers within Kenya This is
provided for under Section 16 of the Refugees Act,
Cap. 173.

g) Part Vl of the Blll gives the Cabinet Secretary
responsible for matters relating to refugee affairs
powers to gazette designated areas for refugees in

Kenya. The same is provided for under section l6(2) of
the Refugees Act, Cap. 173.

h) Clause B@) ot the Bill provides for payment of legal
fees or expenses by the Secretariat in cases where
applicants for refugee status are accompanied by a
legal practitioner. This shall occasion additional
expenditure of public funds.

i) The Bill seeks to establish the Refugee,s Trust Fund
under Clause 55(1) that shall

Accounting Officer under the

be managed

supervision

by an

of the



Trustees. Sub-Clause 3(b) of Clause 55 will be in direct

conflict with the relevant provisions under the

Unclaimed Financial Assets Act, Anti-Corruption and

Economic Crimes Act, Cap. 65, and Proceeds of Crime

and Anti-Money Laundering Act, Cap. 598.

j) The Other provisions in the Bill are also catered for

under the Refugees Act, Cap. 173 of the Laws of

Kenya.

Recommendation

5. ln view of the foregoing and considering that the provisions in

the Bill are not substantially different from what is provided for

in the existing Refugees Act, Cap. 173 which the Bill seeks to

repeal, the National Treasury does not support the enactment

of the Refugees Bill, 2016.

ABINET SE
NATIONAL TR

8th August, 20'16
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ASURY
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Nairobi 00100
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&. AM N ESTY
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ReSionrl0llacs lor tartAirica, the Horn and Ihe Ceal tah€s
3'' lloor. Pa*,ield PtaN.
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il (lNAilOUM I() INE PARI"IA'IETITARY C.,I MITTET OII AI,MIIIISTRAIIOII AII,, IIAII(}NAI SECURITY ()N IHE
ORAFT REFUGEE BITI. 2OI6

Amnesty lnternational is pleased to submit this memorandum on the draft Refugee Bill2016 (herein atter referred to as the Bill) to the parliamentary Commattee on Administration
and Nationar security. The National Assembly through a private Member,s Bi wi debate
a comprehensive rewrite ol Kenya,s Retugee Act 2006 with the introduction of a new
Refugee Bill 2016. The draft Bill, in its current form, contains some provisions which would
hinder the right of asylum seekers to have their asytum applications effectively determined
and their rights protected.

Amnesty lnternational published in N4ay 2016 the first Refugees Welcome lndexr, based ona global survey of more than 27,OOO people from 27 countries conducted by theinternationally renowned strategy consultancy Globescan. The survey found that 65010 of
Kenyans would welcome people escaping war and persecution to Kenia., 62% of Kenyans
wanted the Kenyan government to do more to help refugees. 72% of Kenyans wouldpersonally accept people fleeing war or persecution into their househord, neighbourhood,
their c ity/town/vil,age and Kenya. Based on the foregoing, any legislation bejng developed
should go hand in hand with the aspirations and wishes of ,rnf K.nyrn, to protect and
welcome refugees.

I ReluSeas Welcome Survey 2016, Views ol Citizens Across 27 Countries, May 20 l6 avaitable at
UDs'4eooerussprdaise!-bfs!,core_!ir!9u5.!rllordia/I?geqa!1!e!ly.,refueees-welcqme,survev qtobetelli
tooline".eoort mav2ol6 ernbareoed.pd! (accessed 3 August 20l6).

'?ln KenyE, the survey was conducled in seven out of the eight former administrative provinces targeting 45 per
cent ol the adurt population in urban and mixed se*ements. The su.vey sampre incruded urban popurations in
30 counlies representin8 64 percent o, alr countres. The counties in rhe sampre *€re Bungoma. ausia, Kirifi,
xrrinyaSs, Kisii, xisumu, Kilui, Knate, Laikrpia, Machakos, Marsabit, Meru, MiBori, Mombasa, Nairobi, Nakuru,Narok.Nyamira, Nyandarua, Nyer,, Siaya, Trans Nzoia, Turkana, Uasin Gishu an; Vihaga.

o
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Amnesty International has also noled the concerning trend by the Kenyan government to
restrict the rights of asylum seekers and refugees on grounds of natjonal security. The
Kenyan government has disproportionately targeted Somali asylum seekers in their counter-
terrorism response. ln 2014, Amnesly lnternational published two repois, ,,No place Like
Home": Returns and Relocations ol Somalil and Kenya: Sontalis arc Scapegoats in Kenya,s
Counbrferror Crackdowrf both of which showed how Somali retugees are arbitrarily
arrested and their freedom of movemenl within Kenya limited. ln 2014, through the Security
Law Amendment Act5 a number of provisions of the 2006 Refugee Act were amended to
restrict asylum space for security reasons.

Amnesty lnternational urges the Parliamentary committee on Administration and National
Security, the National Assembly, and all other relevant institutions to develop legislation
that conforms to Kenya's international obligations and protects individual rights as
envisioned in the 20lO Constitution of Kenya.

l Amnesty lnternational, No Place Like Home: Retums an(t Retocalions ot Somarrs (AFR 52lOOllZOl4l,
available at hltos:/lr\,Yl^,.amnesly.ore/eddocumenlgAFR52/ool/2014/er/ (accessed 3 Au8usl 20I6).
. Amnesty lnternational, Kenya: Sonalis arc Scapcgoats in Kenya,s Counler-fefior Crack.lown llnde\. AFR
521003/20I4), avaitabte aI htIosr//wirw.amnesrv.or€len/documenls/AFR52/OO3/20I4len/ (accessed 3 August
2015).

5 Securily Laws (Amendmenl) Act No. 19 ol 2014 s. 45 amendin8 s.l I (l) R6lugees Act 2006

2



SUBSTANTIVE COMMENTS ()N THE

REFUGEE BILL 2016
PART I . PRETIMINARY
I.I PPli'4 T,4Clf REFUGTE STATUS

rheBill notes lhat primafacieisarefu8eestatusanddefinesthatitislimitedtosituations
where there is a large influx of refugees into Kenya. However, the Bill shourd inslead state
thal prima Facle recognition is a mechanism used to grant refugee status on the basis of
readily apparent, objective circumstances in the country of origin or country ot former
habilual residence. This approach acknowledges that those fleeinjthese c,rcumstances are
at risk of harm that brings them within the applicable refugee definition.6

The Bill should detine prima facle status in such a way that it can apply to both large_scale
movements and to individuals who form part of a group whose arrival is not on a large_scale
but who share common risk, for example, prima lacie slatus for albinos from Tanzania-

!.2 MEMBERS OF TAMILY AND SPOUSE

Recognizing the different categories of people who seek protection in Kenya, the family
members of lesbian, gay, bisexual, transgender and intersex (LGBTI) asylum seekers may
include partners who are of the same sex. lt is recommended that the legislation should be
reworded to ensure that progressive language is used that will not limit the rights for LGBTI
people and their partners to seek asylum in Kenya.

2.0 PART II - ADMINISTRATIVE PRt)VISI(]NS
2.1 flJltcllot't 0F IHE CoMM|SSI0N
section 8 (c) of the Birr rimits declaration or prima facie status to rarge-scare infruxes or
asylum seekers. As has been noted above, Uima facie status can also cover lndividual
asylum seekers, such as those from a particular area where there are presumptive facts lhat
they have a well-founded fear of persecution./

2.2 ROLE OT CIVIT SOCIETY AI.{D RETUGEI ORGANIZAIIONS
Amnesty Internationar wercomes the incrusion of the Kenya Nationar commission of Human
Rights and the United Nations High Commissioner for Refugees as members of the
Commission. Amnesty lnternational recommends that for effective participation of all

5 [.lN High Commjssioner ror Refugees (UNHCR), Guidetines on tnteroalional protectaon No
Recognilion ol Relugee Status, 24 June 2015, HCR/Gtp/I5/I t. avaitabte al
hltor/A,ww.relworld.orddocid/555c335a4.htmt (accessed 3l July 20l6).
, See ,aguments and rere,ence to pr,ma /acie he.e above,

I l: Prima Facle
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stakeholders including refugees in decision making on matter of poricy decraration, lhe Birl
should consider incruding a representative of civilsociety or humanitarian organizations.

2,3 THE RETUGEE APPTAT

section I I establishes the Refugee Appeal Board with members drawn from different
governmenl departments, rather than as a permanent structure. The Refugee Appeal Body
should instead be configured as a perman€nt structure with appointments on delinite terms
to give its members security of tenure and to allow them to dispense with appeals lodged in
a timely manner.

The Bill should also expricifly state the quarifications required for members of the appear
board to be able to judge malters as a quasi-judicial body. The 2006 Retugee Act is explicit
on the qualification of members of the Refugee Appeal Board.

2.4 DECENTRALISED RTFUGTE STRUCTURT

The centralisation of refugee structures in Nairobi and other cities has continuously denied
asylum seekers the opportunity to be registered, to lodge their refugee application and an
appeal, if necessary, in good time. The Bill should include a decentrarized structure in
areas with large asylum seekers and refugee populations and al major border entry poinls.

2.5 BUDGETARY SICURIIY
The Kenyan government shourd ensure that the refugee structure is we[ funded. Refugees
have always suffered due to staffing gaps making it difficurt ror vurnerable refugees to
receive the attention that they require.

3.0 PART IIII APPIICATI()N F(]R REFUGEE STATUS
It is recommended that the draft legislation is restructured to oufline procedures in the order
in which they take place, as folrows: reception of refugees, registration of refugee status and
application ol refugee status, appeal and cessation.

3.I APPTICATION OF REFUCIE STAIUS

section 13 (l ) of the Bill is not clear about who needs to receive a refugee status application
and the role of the person or departments that receive the application. The role of
Authorized officed appears to conllict wilh the role of the Eligibirity committeee as they
both interview asylum seekers and make relevant recommendation Ior whether asylum
seekers should be recognized as refugees.r0

3 The role ol Authoriued of,icer as described rn Sectioo 2 and Section 13 ol the Bi

e Establlshed by Section l6 ol the BiI

ro See Seclion l3 {10) ol lhe Bi and Sectaon l6 (2) of lho Bi[
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The Bill proposes that the commissioner receives apprications for refugee status from the
Authorized Officerrr, before forwarding them to the Eligibility Committee where the
Commissioner is also a member.r, The Eligibility Committee then conducts another
interview with applicants and formulates recommenda ons to the Commissioner. This
would subject applicants to several interviews and is logistically challenging. Amnesty
lnternational recommends that there is a structure to allow for a lair cleat, robust and
transparent process. Those taking the decisions should be qualified to do so and operating
in accordance with international law.

3,2 IHT NATIONAL ELIGIEILIry COMMIITEE
section r 5 of the Bi, estabrishes a Nationar Erigibirity committee. Amnesty rnternationar
is concerned, however, that the composition o, the Erigibirity committee as noted in section
16 of the Bill has more involvement of security and law enlorcement agencies which mayimpede objective assessments of asylum applications. The composition includes
representatives from the Director of public prosecutions, the Ministry of Interior, and
representatives of the rnspector Generar ot porice and of the Director ot rmmigration
Services. UNHCR is included as an observer. It is recommended that the slructure and
composition of the committee which has a key role in assessing asylum applications should
include persons who have experience on refugee law and can assess refugee claims
objectively.

3,3 APPEAL

Section I 7 envisages t hat a ny person can lodge a n appeal against a decision of the Eligibility
Commjttee. However, it is the Commissioner who grants refugee status under Section 16. ltis recommended that the Bjll should be reworded to ensure that appeals for rejected
applicants are properly rodged against a decision made by the commissioner of Refugee
Affairs and not the Eligibility Committee.

3,4 CANCELI-ATION AND REVOCATION

The Bill at Section 20 (6) envisions that any legar officer or advocate representing a refugee
whose status is due to be cancelled must be ,,prequalified,, 

by the retugee structure.
Refugees should be allowed to be accompanied a lawyer of their choosing.

3-5 RECOGNITION OFREFUOEES TROM THE EASTAFRICAN COMIuUNIIY
The Bill would give refugees from countries within the East African Community rights and
privileges as set out in the Treaty creating the East African Communaty. Amnesty
lnternationar recommends that the drafters consider whether this courd read to charenges
with legard to different treatment of refugees in Kenya.

rr Seclaon 13 (10) ot the Bi

u SB! Seclion of the Bill on the compositioo o, the Commilee
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4.0 PART lV: RECEPTI0N 0F REFUGEES
4,J DISIGNATED ARIAS AND RECEPIION

I he wording of section 32 (2) read to8ether with sections 42, 43 and 45 of the BiI makes
it mandatory for allasyrum seekers and refugees to stay in designated areas. lt would allow
both the Commission and the Cabjnel Secretary to gazette designated areas. Amnesty
lnternational recognizes that refugee camps are sometimes necessary to provide
humanitarian assistance to refugees on arrivar, but legisration shourd not restrict freedom
of movement and association for asyrum seekers and refugees. Legisration shourd make
clear that as far as possibre rerugees shourd be abre to rive in the community and have
freedom of movement.

5.0 I t{TEGRAII(]N REPATRIAII t}}I AI,It) RESEITTEM EtIT
5,I RESITTLEMINI IN KINYA

Amnesty lnternational recognizes the effort made by the Bill to have Kenya as a country ol
resettlement for refugees from other countries of asylum. The provisions of the Bill should
not only offer opportunity to relocate to Kenya lor reset ement but also go further to ensure
that there are procedural saleguards and processes to allows refugees in Kenya to integrate
legally, socially and economically for permanent residence.

5,2 WORI( PERMII

Amnesty lnternationar recognizes the effort made in the BiI to alow refugees to access work
permits. However, due to logistical challenges the current waiting period for asylum seekers
to be recognized as refugees in Kenya is more than four years. Limiting access to work
permits to recognized refugees will increase the challenges faced by asylum seekers in
Kenya. The law should provide that, as far as possible, asylum seekers can access
documentation allowing them to access work and be able to live a gainful lile.

5,3 OERIVAIIVE STAIUS FOR TAMITY MIMBTRS
section 63 of the Bill recognizes that refugee famiry members and dependants can derive
status from relatives who already have refugee status. However section 63 (4) envisages
that family members wourd lose relugee status if the famiry subsequenfly dissolves. Amnesty
lnternational notes that it a recognized principle that individuals who obtain derivate status
are entitled to the same rights as recognized refugees and should always retain their status
notwithstanding dissolution oI lamily either through death, divorce or when a child reaches
the age of majority.
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UNHCR
Branch Office for Kenya
P.O. Box 43801-00100

irobi
rel +254-2O-4232OOO
Fax: +254-20-4232080

Email mazou@unhcr.org

Notre/Our code: KEN/NBUEXECi 16/0 03 August 2016

Dear Sir/Madam,

Re: Submission of Memoranda -

Further to a newspaper article invitins bers of the
public to submit representations on the draftR 2016, we are
pleased to submit United Nations High Commi r for Refugees'-
(UNHCR) comments on the draft Refugee Bill, 201 6 for your consideration
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The Clerk of the National Assembly,
First Floor,
Main Parliament Buildings,
P.O. Box 41842-00100,
Nairobi, Kenya
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REVIEW OF THF KE PH RA tEGISLATIVE PROPOSAL 2016

PART I-PRELIMINARY

Iitle: UNHCR notes that the proposed title is too wordy and recommends,

"An Act of Parliament to make provision for the recognition, protection and management of
refugees and for connected purposes,,,

z lnterpretotion: UNHCR proposes the use of standard definitions to define words/phrases that have
an international definition.

Authorized officer to be avorded, it is restrictive and conflicts with the Kenyan government
appointment policies for public service. Adoption of the less restrictive definition of the ,refugee

officer' is recommended.

Eligibility committee. UNHcR is of the opinion that this is not relevant, granted the nature and
function of the eligibility committee as ca ptured in the substantive pa rt of the Bill. The function of the
eligibility committee will result in a lengthy and more complicated process in the application for
refugee status.

Local integration: A durable solution for refugees that involves their permanent settlement in the
country of asylum. Local integration is a gradual process, comprising three distinct but interrelated
dimansions: legal, economic and social-cultural. The process is often conclude with the naturalization
of refugees.

'''- Prima facie: ("in absence of evidence to the contrany'') refers to the process of group determination
of refugee status, as opposed to individual determination, which is usually conducted in situations
where a need to provide urgent assistance or other practical difficulties preclude individual
determination, and where the circumstances of the flight indicate that members of the group could
be considered individually as refugees

Refugee Officer means an 'officer responsible for refugee matters under this Act.,

UNHcR recommends deleting 'answerable to the commissioner'. This is too restrictive and may
change depending on government appointments.

'Refugee' has the meaning assigned to it under section 3 (not 4) of this Act. lt should not include
asylum seeker.

Separated and Unaccompanied minor:
definition.

UNHCR recommends to substitute minor with child in the

3. UNHCR recommends the internationar definition of refugee that comprises five grounds for
persecution

beinB outside of his or her country of nationarity and owing to a wel-founded fear of being
persecuted for reasons of race, religion, nationality, membership of a particular social group
or political opinion who is in Kenya and is unabre or, owing to such fear, is unwiling to avair

7



herself/himself of the protection of her/his country of nationality or the country of habitual

residence;

lf the odded ground of sex must be included, LJNHCR recommends the use of the term Gender

which is more inclusive of vorious gender orientotions.

The definition also combines the UN Convention definition and the OAU definition, for ease of reading

the paragraphs can be separated as (a)and (b) respectively.

Section 3 (2) refers lo primo focie status, however this does not come out clearly and UNHCR

recommends to rephrase as follows:

(2) lf the Commission considers that any class of persons are prima facie refugees as defined

in subsection (1), the Commission may declare such class of persons to be prima facie refugees

and may at any time amend or revoke such declaration.

Note that Section 3 (2) refers to paragraphs (a) (b) (c) and (d), which do not exist. There is need to

harmonise this to reflect the correct paragraphs.

(3) lf the Commlssion under subsection (2) expressly excludes or exempts any person from a

declaration that a class of persons to which that person is a member are refugees, such

exclusion or exemption shall not preclude the person concerned from individually applying

under subsection 1 (c) for recognition of their status as a refugee.

4 UNHCR recommends breaking down the section into two i.e. Exclusion and Disqualification from

refugee status.

Sub section..{a) and(b) referto disqualification from Srant of refugee status, because ofthe absence

of a well-founded fear due to the availability of effective protection from another agency of the UN

or availability of effective protection in a third country . Sub section (c) refers to exclusion where

applicants have a well-founded fear of persecution but are underserving because of having committed

certain serious crimes.

PART II_ADMINISTRATIVE PROVISIONS

a) UNHCR acknowled8es the significance of an autonomous, strong and effective a8ency

responsible for poliry decisions and the overall management of refugee affairs in the country.

UNHCR recommends the establishment of an inter-ministerial institution, chaired at the

highest level by the Cabinet Secretary or Principal Secretary from the pertinent Ministry. The

institution will comprise of relevant Ministries that are charged with refugee affairs and other
government departments/agencies mandated with administration of refugees will be

accou ntable to this body.

Under this section the functions of the secretariat of Refugee Affairs (described in detail under

section 10) and the roles of the Commissioner need to be well defined. ln 9 (2) the

Secretariat's role is administrative whereas in 10 it Boes beyond administrative support.

0
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2 9 (3) UNHCR notes that under this section, articles (a), (c), (d), (f) and (g) relate to the procedural
aspects of the refugee status determination (RSD) process. UNHcR thus recommends that
they be summarized in the following function;

"Receive and process applications for refugee status determination"

UNHCR further recommends that the functions of the commissioner for Refugee Affa irs
should also include-

(a) keep, register and maintain a record of all asylum seekers and refugees in Kenya;

(b) tssue refugee identlfication documents and facilitate the issuance of civil registration
and other relevant documents.

(c) tn liaison with Director of lmmigration, process and issue conventional travel
documents.

(d) Facilitate refugees to access work permits and business permits.

(e) manage refugee designated aieas and other related facilities; form sub-committees
and assign to such sub-committees functions to be exercised in relation to the reception,
treatment and welfare ofasylum seeker and refugees; co-ordinate the provision ofoverall
security, protection and assistance for asylum seeker and refugees in the designated areas;

(f) To ensure the civilian and humanitarian character of the designated areas.

(g) issue movement passes to refugees and asylum seekers wishing to travel outside the
designated areas and within Kenya;

(h) exempt asylum seekers and refugees from residing in designated areas where there
are compelling reasons to do so

(i) protect and assist vulnerable groups, women, children and persons living with
d isa bility;

(i) ensure treatment of all asylum seekers and refugees in compliance with national law;

ft) issue visitors permits for entry into Refugee Camps in accordance with the
regulations;

11 Apl',."-.ql Board

1. UNHCR notes that the appeal board is a quasi-judicial body. However the body should
not assume the role of the courts. lt is thus recommended that the Chairperson should
not necessarily be a jud6e of the Superior Court appointed by the Chief Justice but a

person with a legal background and the requisite competencies.

a
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Further the members of the appeal board should be persons whose profile or roles relate

to the key functions of the appeal board. A legal background and experience in refugee

matters is recommended.

UNHCR recommends that in 5 (b) the use of cancellation and revocation instead of terminatjon of

refugee status.

PART III_APPLICATION FOR REFUGEE STATUS

o UNHCR recommends that this section begins with the registration of asylum seekers.

o Section 13 (2), it is not the role of UNHcR to notify that a person seeking asylum is present

into Kenya. The new asylum seeker is systematically oriented on the procedure and asked to

approach DRA to formally lodge the asylum procedure.

o UNHCR notes that Section 13, paragraphs 4-12 seem to describe the RSD process. These can

be captured under the regulations enacted to guide the RSD process. only key issues of the

application for RSD should bb captured here.

SectionlT(1): Needs to be deleted as one can only appeal againstthe decision of the Commissioner

for Refugee Affairs as captured in 17 (2) and not the Eligibility Committee.

Section 19: UNHCR recommends that the section be replaced by the following

Disease surveillance shall be established at the Reception centre and conditions of public health

concerns managed as per the national guidelines.

Section 20 (10) on the effects of cancellation of refugee status on those with derivative status is not

correct. lt should state that,

Where refugee status under this part has been cancelled that person shall cease to be a refugee

and any member of her/his family with derivative status shall cease to be so recognised under this

Act on the expiration of seven days after the date on which the Commissioner notifies the person

concerned that her/his recognition has been cancelled.

Provided that the family member whose derivative status is affected by the cancellation shall have

the right to apply to be considered as a refugee under section 13 of this Act

Section 23: Numbering of paragraph (b) needs to be amended

l
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The rights and duties captured in this section are procedural and can be captured in the regulations.

It is noteworthy however that the duty to provide documentation under (b) (ix) and (x) is prejudlcial

to refugees who flee without documents and should be deleted.
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section 24: Refugee women and children; UNHCR recommends that since this is one of the duties
ofthe commissioner (Section 9 (3)). This section can be rephrased with most ofthe proceduralaspects
captured under regulations.

PART IV -RECEPTION FOR REFUGEES

UNHCR recommends that this section should be reviewed with existing laws and regulations that deal
with the areas herein e.g. Health, searches and other security aspects.

PART V_RIGHTS AND DUTIES OF REFUGEES AND ASYLUM SEEKERS WITHIN KENYA

Section 34: Access to employment, whereas employment is crucial to self-reliance and hence
integration, there is no need to include the phrase 'in order to facilitate his or her local integration' in
this paragraph, this can be replaced with livelihood or self-reliance.

Section 34 relates to access to work for recognised refugees only, whereas Section 37 on work permits
refers to both asylum seekers and refugees. Need to harmonise this in terms of the right to work.

Section 40: lt is proposed to move this section to the reception and registration section as welt as to
reword it.

PART VI -CONTROL OF DESIGNATED AREAS

Section 48: Administration of a designated area.

Granted that the designated areas are currently in devolved areas there is need to review the linkages
with county Bovernment

Tbe section is also very detailed and touches on procedural issues. UNHCR proposes that these can be

addressed by regulations (6).

PART VII-INTEGRATION, REPATRIATION AND RESETTLEMENT OF REFUGEES

Section 50 (1). The section is vague and does not capture integration as a durable solution. Further it
contradicts other sections of the Bill.

Section 53 (3) (a) and section 55. UNHCR considers that the Trust Fund is currently not relevant or
feasible and recommends that the same be deleted.

Section 54 (2) on resettlement of refugees residing in Kenya. UNHCR find that this section is open to
various interpretations e.g. refers to Teturnees, family reunification or Kenya as a resettlement
country. There is need for clarity of this section.

PART VIII-INIERNATIONAL AND REGIONAL CO-OPERATION

Section 58 (2) it is not clear what the drafters intended.

5
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PART IX-MISCELANEOUS PROVISIONS

Section 60 to be deleted, it seeks to impose jurisdiction to offences occurring outside of our

te rritoria I boundaries.

Section 64 to be deleted, it grants wide discretionary powers to officers, for search and questionin8.

Section 65 to be deleted, the searches to be conducted are not related to prevention of fraudulent

m isstatements.

Section 66 to be deleted, it is not related to the grounds and no reference has been made to the said

grounds in 65 above.

section 68 to be deleted as there is potential for conflict of interest where the need for legal aid is

against the commissioner

SECOND SCHEDULE

UNHcR proposes the annexture ofthe full Conventions and not excerpts.

''}
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A. Introduction

The Kenya National Commission on Human Rights (KNCHR) is a constitutiona-l body

established under Article 59 of the Constitution of Kenya and Section 3 of the Kenya

.National Commission on Human Rights Act No 14 of 2011 (revised 2012). it has the core

mandate to develop a culture of human rights through the promotion and protection of
rights and fundamental freedoms as well as state compliance on both domestic and

international obli gations.

The KNCHR submits this advisory pursuant to its mandate under Articles 59 (2) (f) and

59 (Z) (g) Constitution of Kenya and Sections B (e) (0 Kenya National Commission on

l{uman Rights Act 2011 (revised 2072) lo 'investigate and research a matter in respect of
human rights and make recommendations to improve the functioning of state organs.'

The submission are also made pursuant to article 249 (1) (c) which identifies the

promotion of constitutionalism as one of the principle objects of Constitutional
Comrnissions and lndependent Offices.

It is alr Act of Parliament to provide for the recognition and protection of refugees; to
give effect to the Convention Relating to the Status of refugees and the OAU
Convention Governing the Specific aspects of Refugees problem in AJrica and for
connected purposes. This Act repeals the Refugees Act No. 13 of 2006.

The Act is divided into 10 parts; preliminaty paft, administrative provisions,

application for refugee status, reception for refugees, rights and duties of refugees and

asylum seekers within Kenya, control of designated areas, integration, repatriation and

resettlement of refugees, international cooperation, miscellaneous provisions and

provislons on delegated legisiation.

B. Constitutionality of the Bill

Article 2(6) of the Constitution 2010 provides that any treafy or Convention ratified in
Kenya forms part of the Kenyan Constitution.

Article 10 piovides for the national va.lues and principles that indude among other

things; human digrity, equity, social jgstice, indusiveness, equa-lity, human rights, non-

discriminalion arrd protection of the marginalized.



Article 18 (b) provides that parl-iament shall enact legislation governing entry into and
residence rn Kenya.

Chapter 4 of the Constitution provid.es for the Bin of Rights which is an integral part of
Kenya's democratic state. The Bi-rl of Rights appry to ali persons who are entitred to
enjoy the freedoms to the greatest extent consistent with the nafure of the right and
fundamenta-l freedom. Any person can enforce the biII of rights. The rights under the
bill of rights ( other than the freedom from torrure and cruel, inhurnan or degrading
heatment or pr:nishment, freedom from sravery or servihrde, right to a fah trial and the
order of habeous corpus) can be rimited by law in a reasonabre, justifiabre, open and
democratic society based on human digr"ty, equality and freedom.

Article 47 provides for the right to a fair administrative action which is expeditious,
efficient, lawful, reasonable and procedurally fair,

Article 50 of the Constitution provides for the right to a fair trial.

The power of the minister transfered to the commission

unlike in No. 13 of 2006, where the minister individually held great sway on the
declaration of persons as refugees, under the bin that responsibirity has been majorly
transferred to the Corrrmission a,d any revocation of the declaration of refugee stafus
has to be brought to the attention of tie concemed person(s) and officers. The minister
in No. 13 of 2006 could simply just revoke the declaration.

The bill adds additiona-l groimds r:nder section 4 that may exclude one from refugee
stafus. This indudes persons who are receiving protection and assistance from other
uN organs and agencies other than the uNHCR and a person recognized by the
authorities as having rights and obligations which are attached to the possession of the
nationality of Kenya.

Adminishative institutions and the right to a fair adninistrative action

The bill introduces 3 administrative institutions which are not provided ,nder Cap 123,
namely;

a. The Kenya Refugee Repatriation and Resettlement Commission.
b. The Secretariat for Refugee Affairs.
c. Refugee Status Appeal Board.

As regards the Kenya Refugee Repatriation and Resettlement Commissiory the
indusion of representation of the KNCFIR and uNHCR is welcome though the two are



induded as having'advisory roles' only. The two shor:ld be voting members because

they are well positioned to give expert opinion as their respective mandates touch on
the very subject matter of refugees. lnclusion on advisory roles means that they would
be tooth-less and are no more than spectators, Their advice can be taken or not,

The secretariat for Refugee Affairs on its part under the leadership of the Commissioner
for Refugee Affairs is to perform administrative functions as to be determined by the
KRRRC.

The bill establishes the Appeal Board under Section 9, whose function is to hear and
determine aPPeals against any decision of the secretariat on the rejection of applications
for refugee status and the cancellation and termination of refugee stafus.

There is also established the National Eligibility Committee. This committee has an

investigative role and it irrforms the Commissioner of its finding. It has the power to
sununon an applicant and may consider relevant submjssions. A decision of the
Eligrbility Committee can be appealed from to the appeal board.

under seclion 20, the Commissioner is dothed with powers to cancel refugee status but
after granting the person concerned a fair administrative action.

section 21 provides for the power of the Cabinet secretary to revoke refugee status
when a person is considered a threat to national security. These powers of the CS are

sirnilar to the ones of the Commissioner in revocation of refugee status.

Non refoulnent of refugees.

This is perhaps the most controversia-l provision and of relevant concern because of the
Kenyan state intended action to closeKakuma and Daadab refugee camps.The principle
of non-refoulment is one that prohibits States from returning a refugee or an asylum
seeker to territories that pose a risk to their lives and freedom on accourt of race,

religion, nationaLity, polilical opiniory and membership to a social group.r From a

human rights perspective the principle of non-refou,lment allorvs for no limitation or
derogation. The principle is also progressively mutating to be jus cogens. 2 This means

that the principle is to be observed strictly.

t See Artide 33 of the Refugee Convention of 1.951.

2 See the Genera.l Comment No. 20 (1992) of the Human Rights Committee (IfiffiEN/1/Rev.1,28Ju.ly
19941.



This principle is also in line ra'ith the international laws that prohibit and prevent
torture. The UNCIIR has thus been tasked with the key role to provide international
protection of refugees. It is, therefore, the primary mandate of the llNCHRto find
solutioru to the problem of refugees. one of the mandates includes working in cohorts
with governments to facilitate voluntary repatriation of the refugees or assimilation
within their new territories.

As is expressly manifest from the Refugee Convention of 19s7, Kenya being a
contracting state, is bound b1, its provisions and more particularly it is bound by
provisions of its own Constitution. Refugees, who thus come to the effective control and
jurisdiction of Kenya enjoy the protection afforded to them by the outlined laws. Being
under the iurisdiction of the state means that when refugees come under the effective
control of Kenya or are a-ffected by actions of those acting on behalf of Kenya whether
within or without the national territory, then the international and municipal laws
apply. Artide 1-A of the Convention provides that a refugee is arry person who; otuing to
well-founded fear of being persecuted for reasons of race, religion,nationality, membership of a

particular social g'oup or political opinion, isoutside the country of his nationatity and is unable
or, owing to such fear, is unwilling to aaail himsetf of the protection of that country; or who,
nothaoing a natianality and being outside the country of his former habitualresidence, is unable
or, owing to such fear, is unwilling to return to it.

Being a refugee is not a formal status conJerred by mr:nicipal law.3 Thus in the spirit of
tle convention even if entry to state is llregal ret'oulmen lis not an option because the
dangers of refoulment overweigh the penalties that may be imposed for illegai entry. The
Convention as weil as theRefugees ActNo. 13 of 2006do not recognize a person as a
refugee when they have committed international crimes or when they have committed
serious crimes which are non-poLitical in nature or are guilty of acts which are contrary
to the purposes and principles of the UN.

The principle ol non refoulmen I does not apply to a refugee who having been convicted
previously of a serious crime constifutes a danger to the community or the cor.rntry of
refugee. Whereas it is true that there exists exceptions to the principie of non refoulment
on 'overriding reasons of nationa-l security' in order to safe guard the populatiory a state

sHandbook on Procelures and. Citeria for Determining ReJugee status prepared byuNHCR provided as

A person is a refigee within the meaning of the 1951 Conaention as soon as he fulf.ls the critetiq ontained.
in the defaition. This would necessaily occur pior to the time at uthich his refugee status is formally
determined. Remgnition of his refugee status does not theret'ore make him a refugee but declars him to be

one. He does nol become a refugee because of recognition, but is recognized because he is a refugee

follou's



should first and foremost consider granting the person concemed an opportunity
rvhether by provisional asylum or otherwise of going to another safe state. The only
permissible exceptions tonon refoulmenf are on grounds of nationaj security and public
safety though the rule here is that the threat posed by the refugee should overweigh the
threat to their life if he/she is repatriated. This exception has to be interpreted
restrictively. True to Kenya's actiory what may constitute a national security concem
will play out on the state's margin of appreciation though it cannot be based on any
r:nreasonable threat and blanket condemnation. secondly, situations of national
seorrity in relation to expuJsion of refugees have to be assessed on a case by case basis
where the danger posed by the particu]ar refugee oufweighs the threats posed to him or
her iI repatriated. In any event any aclion by the state to repatriate has to be }r-inged on
the proportionality principle where the danger, imminence and seriousness of a case
has to be assessed.

Re endations

1' The Commissioner for Refugee Affairs ca.notaad shou-rd not be the
prosecutor, witness and judge at the same time when determining
applications for refugee stafus.

2. If the Bill provides for 3 institutions to deal with issues of refugees, then the
Cabinet secretary shou-ld not individually and unilatera-lly have the powers to
cancel refugee status without involving other tiers to g-uaraI.tee checks and
balances and prevent arbitrariness.

3. The fr:nctions of the commission as well as the secretariat should expressiy
indude '...the management of refugee affairs in accordaace with
international standards.'

4. The principle of non-refoulme,rf has to be observed strictly, issues such as

'national security concerns' have to be justified to a threshold established
under intemationa.l law. Consequently, refou-lement to be effected only after
due process.

5. The KNCF{R and UNCHR shou-ld have fi.rli membership status in the
Commission with h:Il rights in including voting rights
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3rd August, ZO16

Justin Bundi, CBS

Clerk of the National Assembly,
National Assembly, First Floor,
Main Parliament Buildings,
P.O. Box 41842 - OO1OO,

Nairobi, Kenya.

Dea r Sir,

RE: SUBMISSION
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\\.
Y

,i

d:

DRC is an

displaced

OF MEMORANDA _ REFU GEES BILL,2016

international non-governmenta I organization working with refugees and internally
persons in Kenya since 2005. The letter is in response to the call for memoranda

regarding the Refugee Bill 2016 under consideration by the Nationar Assembry dated Jury 18th
2016. DRC is hereby writing on behalf of
Consortium of Kenya and Heshima Kenya.

the lnternational Rescue Committee, Refugee

Accompanying this letter is a detailed recommendations matrix on particular clauses of the
Refugee Bill, 2016. DRC wourd arso like to inform you of the intention of partners to present orar
submissions on the Billduring public hearings to be conducted on the 9th August.

For any further information on the memorandum you can reach me through

Yours faithfu lly,

David ng'cthr:,
Country Director.
Danish Refugee Council

Lot-U^Xla"

d. kang'ethe@d rckenya.org or 07l44O2B7g to follow up.



INTERAGENCY REVIEW OF THE REFUGEES BILL,2O15

MEMORANDUM TO THE PARLIAMENTARY COMMITTEE ON ADMINISTRATION AND NATIONAL
SECURITY ON THE LEGISLATIVE PROVISIONS THAT ARE THE DRAFT REFUGEES BILT

The summary of recommendations has been developed by the Danish Refugee Council, lnternational
Rescue Committee, Heshima Kenya and the Refugee Consortium of Kenya. The recommendations are in
response to the call for submission of memorandum for the Refugee Bill, 2016.

o Prima facie
("in absence of evidence to the contrary")
refers to the process ofgroup determination
of refugee status, as opposed to individual
determination, which is usually conducted in
situations where a need to provide urgent
assistance or other practical difficulties
preclude individua I determination, and
where the circumstances of the flight
indicate that members of the group could be
considered individua lly as refugees.

r Local integration
To contribute to the socialand economic life
of the country refuge (should read as clause
3)

)

(should

seeker')

Refugee
read without the phrase 'asylum

Mea ning of refugee
claus€ 3 fnote it ,s

not broken into
numbered poros, we

3. (1) A person shall be a refugee for the
purposes of this Act if such person-
(a) being outside of his or her country of
nationality and owing to a well-founded fear

Replace the phrase "Cabinet
5ecretary" with "Commission"

I

a

CLAUSE RECOMMENDATION COMMENT
Preamble Any reference to the UN convention should

tead as"The 1.951 lJnited notions Convention
Reloting to the Stotus ol Refugees"

While refugee status must
normally be determined on an

individua I basis, situations have
also arisen in which entire
groups have been displaced
under circumstances indicating
that members of the group
could be considered individually
as refugees. ln such situations
the need to provide assjstance is

often extremely urgent and it
may not be possible for purely
practical reasons to carry out an
individual determination of
refugee status for each member
of the group. Recourse has

therefore been had to so called
"group determination" of
refugee status, whereby each
member of the group is

regarded primo cte

It is a process that encompasses
social, economic and legal
components.

Del in it io n

Refugee status is granted after
one has undergone assessment
in the form of Refugee Status
Determ ination (RSD). An asylum
seeker is still in the process.

t



recommend this to
hoppen)

Exclusion from
refugee status
clouse 4

of being persecuted for reasons of race,
reliBion, nationality, menrbership of a
parlicular social group, politrcal opinion or
sex who is in Kenya and is unable or, owing
to such fear, is unwilling to avail
herself/himself of the protection of her/his
country of nationality or the country of
habitualresidence; or
(b) not having a nationality and being
outside the country of her/his former
habitual residence owing to a well-founded
fear of being persecuted for reasons of race,
religion, nationality, membership of a
particular social group, political opjnion or
sex who is in Kenya and is unable or, owrng
to such fear, unwilling to return to the
country of her/his habitual residence.
{c) owing to external aggression, occupation,
foreign domination or events seriously
disturbing public order in any part or whole
of her/his country of origin or nationality is

compelled to leave her/his place of habitual
residence in order to seek refuge in another
place outside her/his country of orlgin or
nationa lity.
(2) A person shall be a primo focie refugee
for purposes of this Act if the Cabinet
Secretary may declare such persons to be
prima facie refugees and may at any time
amend or revoke such declaration.
(3) lf the Cabinet Secretary u nder subsection
(2) expressly excludes or exempts any
person from a declaration that a class of
persons to which that person is a member
are refugees, such exclusion or exemption
shall not preclude the person concerned
from applying under subsection 1(c) for
recognition of their status as a refugee
The provisions of this Act shall not apply to
any person with respect to whom ther€ are
serious reasons for considering that:

(a) She/he has committed a crime
against peace, a war crime, or a
crime against humanity, as
defined in the lnternational
Crimes AcU

(b) She/he has committed a serious
non-political crime outside

The rationale behind this is that
the commission being a policy
formulating body will have the
mandate of declaring classes of
persons for purposes of this
section and review of the same.

)
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Kenya prior to her/his admission
to Kenya as a refugee;

She/he has been guilty of acts contrary to
the purposes and principles of the United
Nat ions and African U nion)or

t

. Composition (recommend it to be a
pa n el)

The commissioner shall establish a panel
known as the Status Eligibility Panel which
shall review the recommendations made on
refugee status determ ination applications.

(1) The Status Eligibility committee shall
consist of
(a) The chairperson of the committee
shall be a refugee officer from the
department of refugee affairs who has
knowledge and experience in refugee
matters of a period of not less than five
years.
(b) At least 3 refugee officers in the
Refugee Management Commission who
have knowledge and experience in
refugee law.
(c) One representative from Ministry of
foreign affa irs
(d) One representative from the
lnspector Generals' Off ice
(e) One representative from the
Department of immigration
(2) The Office of UNHCR Representative
shall be invited to attend the meetings
of the Panel in an adviso capacity

The Status Eligibility Panel shall review the
assessments and the recommendations

ee Officers and ma ke

Functions of the
eligibility committee
clouse 1.5

ADMINISTRATIVE PROVISIONS PART II
Adm inistrative
institutions c/ouse 6
(o)

The title is recommended as it
encompasses all the functions
related to refugee management
specified in the bill including
promotion of dura ble solutions

Com position
clouse 7

Propose to read as Refugee
M anagement Commission

Principal Secretary level The composition shou ld reflect
the functions i.e. Advisory role
and therefore the CS need not
attend a meeting making a

decision to advise h im/her
EliBibility committee
clouse 15

nrade b the Refu

3
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recom mendations
applicataons.

Delete clause 17 (1)

The person shall be quarantined in a special
holding centre in accordance to regulations
of the Public Health Act pending Refu8ee
Status Determination

The appeal should be directed
against the commission in the
person of the commissioner and
not the Com m ittee (Panel

n ppeals

clouse 1.9

Asylum seekers from
regions with high
infectious disease.

on the refugee

t

Ca ncellation
refugee
clouse 20

of
stat us

Health screening procedures are
detailed under the Public Heallh
Act

Revocation
refugee status
Section 2L

Recognition
refugees in the
community
clouse 22

of

ot
EA

Rights during status
determ ination
process

clouse 23

The Cabinet Secretary maV revoke the status
of any refugee if the refugee at any time
after recognition as a refugee has been
convicted of a serious crime.

Move the paragraph to the regulations
Sub clauses 23 (1)(b) (ix), (x) and (xi) , detete

The Commissioner shall ensure that specjfic
measures are taken to ensure the dignity
and safety of women and children seeking
asylum and women and children who have

Delete clause 6

Delete the section

been ranted refu ee status, at all times

ln the new clause suggested the
threshold for revocation is more
rigorous and objective (a

reasonable belief is insufficient
considering the ramifications of
revocation )

Refugees from the EA

community a lready benefit from
the prot€ction availa ble
It risks creating preferential
categories of refugees
. As a procedural section it is

better suited to regulations
. lt is prejudicial to refugees

who flee without docume nts

ofSurrender
weapons
Section 31

Delete s 31

Delete sub (d)

Delete sub (f)
o There is ambiguity as to the

purpose of the search
therefore needs further
clarity on the grounds for
the search

. Asylum process is not
accessible to combatants i.e.
It is purely civilian therefore
sub clause (f) is not relevant

Refugees and asylum seekers
should not carry firea rms

RIGHTS AND DUTIES OF REFUGEES AND ASYTUM SEEKERS

4

a

Refugee women and
ch ild ren

Section 24

Duty of refugee
reception officers
Section 29



Rights and dut ies

under international
inst ru ments

Non refoulment
Section 33

Non punishment of
asylum seekers
Section 41

Delete sub (4)

Delete and replace with the following:
(1) No person shall be refused entry into
Kenya, expelled, extradited from Kenya or
returned to any other country or be
subjected to any similar measure if, as a

result of such refusal, expulsion, return or
other measure, such person is compelled to
return to or remain in a country where-

(a) the person may be subject
to persecution on account
of race, religion, nationality,
mem bersh ip of a particular
socia I group or political
opinion; or

(b) the person's life, physical
integrity or liberty would be
threatened on account of
external aggression,
occupation, foreign
domination or events
seriously disturbing pu blic
order in part or whole of
that country.

{2) The benefit of the subsection 1 may not,
however, be claimed by a refugee or asylum
seeker whom there are reasonable grounds
for him or her being regarded as a danger to
the national security of Kenya, or who,
having been convicted by a finaljudgment of
a particularly serious crime, constitutes a

da nger to the country.

Delete section 41

CONTROT OF DESIGNATED AREAS PART 4
Delete sub 45 {3) specifically the phrase "and
also any other land belonging or attached
belonging or attached and used by asylum
seekers and refugees"
Delete sub 4

Ambiguity on the criteria to
determine the need for
protection of the national labour
market
The proposed clause is better for
the reason that the threshold for
removalis definite

A repetition of the offence
covered by clause 18 on
lnstitution of proceedings for
un lawful presence

lncludes private property
temporarily used by refugees

The instrument needs to be
defin ite

)

5

Designated area



Control
designated area

Restriction of
persons entering a

designated area

of

INTEGRATION REPATRIATION AND RESETTLEMENT OF REFUGEES

MISCELLANEOUS PROVISIONS

Resettlement of
refugees residing in

Kenya

clouse 54

Fa m ily reunion

consider re hrasing the clause

Detention of
asylum seeker
refugee

an

ot

Powers of an
authorized officer

Grounds for
conducting a search

The clause seeks to impose
jurisdiction to offences
occurring outside of our
territorial boundaries
It provides for an offence that
has not been mentioned. Kindly
clarify on the offence that has
been committed
Grants wide discretionary
powers tor search and
questioning to officers without
considering the due process

required by other laws.
The searches to be conducted
are not related to prevention of
fraudulent misstatements

a

Requirement
reside in

designated area

trr Sub 46 (1) should read "...an asylum seeker
or refugee shall not be allowed...

Delete 47 (2)

Delete 49

Delete sub 4

Delete the section

Delete the section

Delete the section

The inclusiorl of the phrase
"shall not" is important for the
phrase to make sense

It reads as though the
designated area/ s are
administered by refugees and
asylum seekers
The clause is contrary to
freedom of movement and
assembly for the host
comm unities under the
constitution

The clause is unrelated to the
grounds and no reference has
been made to the said grounds
in section 55 above.
There is potential for conflict of
interest where the need for legal
aid is against the commissioner.
The Refugee Affairs Secretariat
should not be given the
responsibility to source for

>

Search to
conducted
decency

be

wath

Provision of legal aid Delete the section

t

Sub 3 should read "a refugee outside of
Kenya"

Delete clause 60

To be clear this clause does not
apply to an asylum
seeker/refugee ln Kenya but
someone already granted
refugee status in anot her
country
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