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PRELIMINARIES

Establishment and Mandatc of the Committee

The Senate Standing Committee on Labour & Social Welfare is established pursuant
to standing order 228 of the Senate Standing Orders. The Committee is mandated to
consider all matters related to Manpower and human resources planning, pension,
gender, culture and social welfare, youth, National Youth Service, children's welfare;
national heritage, betting, lotteries and sports, public entertainment, public amenities
and recreation.

Membership of the Committee

The Committee is comprised of -
1. Sen. Julius Murgor Recha, MP,
2. Sen. George Mungai Mbugua, MP,
3. Sen. (Rtd.) Justice Stewart Madzayo, CBS, MP,
4. Sen. Mohamed Faki Mwinyihaji, MP,
5. Sen. Erick Okong'o Mogeni, SC, MP,
6. Sen. Alexander Munyi Mundigi, MP,
7. Sen. Crystal Kegehi Asige, MP,
8. Sen. Miraj Abdullahi Abdulrahman, MP,
9. Sen. Gloria Magoma Orwoba MP,

- Chairperson
- Vice Chairperson
- Member

- Member

- Member
- Member

- Member
- Member

- Member
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FOREWORD BY THE CHAIRPERSON

Hon. Speaker,

The Employment (Amendment) Bill, 2022 (Sernte Bills No. ll of 2022), sponsored

by Senator Samson Cherarkey, MP was published vide Kenya Gazette Supplement

No. 198 of 30th November 2022. The Bill was read a First Time in the Senate on
Thursday, 16s February, 2023 and thereafter stood committed to the Standing
Committee on Labour and Social Welfare for consideration.

The Bill seeks to strike a balance between work and private life to allow digital
technology have a positive effect on workers' qualiry of life supported by employers
by providing for the right to disconnect in the digital age.

Hon. Speaker,

Pursuant to Article 118 of the Constitution and Standing Order 145 (5) of the Senate

Standing Orders, the Committee published an advertisement in the Daily Nation and

Standard Newspapers on Tuesday, 28s February,2023, inviting members of the

public to submit written memoranda to the Committee on the Bill. The advertisement
was also posted on the Parliament website and social media platforms. Following the

call for submissions, the Committee received written memoranda from stakeholders.

The Committee proceeded to consider the Bill extensively, scheduled and held
meetings with various stakeholders including the Ministry of Labour and Social

Protection, the Council of Govemors, the County Assemblies Fonrm, the Federation

of Kenyan Employers, Kenya Association of Manufacturers, Central Organization of
Trade Unions, and the Kenya Private Sector Alliance.

The Committee did not receive any specific amendments to the Bill, but suggestions,
including reservations on the Bill. This Report proposed by the Committee is therefore

an account of the deliberations, including the resolution to pass the Bill without
amendments.

Hon. Speaker,

May I take this opportunity to commend the Members of the Committee for their
devotion and commitment to duty, which made the consideration of the Bill
successful. I also wish to thank the Offices of the Speaker and the Clerk of the Senate

for the support extended to the Committee in undertaking this assignment.
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Hon. Speaker,

It is now my pleasant duty, pursuant to standing order 148(1) ofthe Senate Standing

Orders, to present the Report of the Standing Committee on Labour and Social

welfare on the Employment (Amendment) Bj\L,2022 (Senate Bills No. ll of 2022).

Signed ... . out".Lr: *5. ! .?.t.!.yl.q'r h, Lo)3

SEN. JUL MI.JRGOR RECHA, MP

CHAIRPERSON, STANDING COMMITTEE ON LABOIIR AND SOCIAL
WELFARE



ADOPTION OF THE REPORT OF THE STANDING COMMITTEE ON
LABOUR AND SOCIAL WELF'ARE ON THE EMPLOYMENT
(AMENDMENT) BILL,2022 (SENATE BILLS NO. ll OF 2022)

We, the undersigned Members of the Standing Committee on Labour and Social
Welfare, do hereby append our signatures to adopt this Report.

No Namc Signature

Sen. Julius Murgor Recha, MP
(Chairperson)

Sen. George Mungai Mbugua, MP
(Vice-Chairperson)
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Sen. (Rtd.) Justice Stewart Madzayo, CBS, MP
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5

Sen. Mohamed Faki Mwinyihaji, MP

Sen. Erick Okong'o Mogeni, SC, MP
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1

Sen. Alexander Munyi Mundigi, MP

Sen. Crystal KegehiAsige, MP

Sen. Miraj Abdillahi Abdulrahman, MP

Sen. Gloria Magoma Orwoba, MP
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CITAPTER ONE: INTRODUCTION
1.0 Background

The Employment (Amendment) Bill, 2022 (Senate Bills No. ll of 2022),

sponsored by Senator Samson Cherarkey, MP was published vide Kenya Gazette

Supplement No. 196 dated 30th November 2022.The Bill was introduced in the

Senate by way of First Reading on 16e February, 2023 md thereafter stood

committed to the Standing Committee on Labour and Social Welfare for
consideration. A copy of the Bill is annexed to this Report as Appendix 2.

Pursuant to the provisions of Article 1 18 of the Constitution and Standing Order
145 (5) of the Senate Standing Orders, the Commiffee published an

advertisement in the Daily Nation and Standard Newspapers on 28fr February,

2023, inviting members of the public to submit wrifien memoranda to the

Committee on the Bill. A copy of the advertisement is attached asAppendix 3.

The advertisement was also posted on the Parliament website and social media

platforms.

Following the call for submissions, the Commiftee received written memoranda

from various stakeholders including the Council of Govemors and the County
Assemblies Forum.

The Employment (Amendment) Bill, 2022 (Senate Bills No. ll of 2022) seeks to
amend the Employment Act, 2017 to provide for the right to disconnect in the

digital age.

This will ensure that employees strike a balance between work and private life to
allow digital technology have a positive effect on workers' quality of life
supported by employers.

1.1. Overview of the Bill
The Bill proposes to insert a new section 27A on the right to disconnect to provide

for-
(a) the right to disconnect by an employee from their employer;

(b) the development of policies under which an employer may contact an

employee during out of work hours;

(c) the defrnition ofthe "right to disconnect"; and

(d) the definition of "out of work hours".

J

4

5

I



1.2. Comparative Analysis of the Bill

l.c m arative Anal ls

(i) Ireland
Ireland has introduced a Code ofPractice for organisations on the right to disconnect
The three key rights enshrined in the Code are-

(a) the right of an employee to not have to routinely perform work outside their
normal working hours;

(b) the right not to be penalised for refusing to attend to work matters outside of
normal working hours; and

(c) the duty to respect another person's right to disconnect (eg, by not routinely
emailing or calling outside normal working hows).

(ii) Beleium's right to disconnect

Belgium passed a law in February, 2022 allowing civil seryants to switch off work
emails, texts and phone calls received out of hours, without fear of reprisals. The

legislation protects the country's public-sector employees from exposure to being
permanently on-call, although out-of-hours contact is permissible in exceptional
circumstances.

(iiD Eu ro ean Union
The European Union @u) defines the right to disconnect as "a worker's right to be

able to disengage from work and refrain from engaging in work-related electronic

communications, such as emails or other messages, during non-work hours,,.

And while this right has not yet passed into EU law, a resolution passed in January,

2021 called for an EU directive to be established.

(iv) France

France was the first European country to introduce legislation on the right to
disconnect. Since January 2017, France has legally required employers to negotiate
agreements with unions for a right to disconnect from technology after working
hours.

2



(v) Italv

Italy introduced a right to disconnect legislation in 2017. The legislation states that
only remote workers have the right to disconnect from technological devices and from
online platforms without suffering any consequences with regard to their employment
stafus or compensation. There are also sectorai and company-ievel collective
agreements that provide for the right to disconnect.

(vi) Portugal

The Pornrguese parliament introduced new legisiation surrounding remote work in
December, 2021. Right to privacy went into effect in January, 2022. The Labour
code now stipulates that employers must refrain from contacting employees during
their rest period, except in case of force majewe. It has become a serious offense for
employers to violate the employee's privacy.

The Bill will lead to policy changes in the National and county labour standards. The

Bill will also provide a balance between work and private life to allow digital
technology to have a positive effect on workers' quality of life supported by
empioyers.

J

1.3. Consequences of the Bill
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CHAPTER TWO; PIIBLIC PARTICIPATION ON THE BILL

2.0 Committee Undertakings

The Committee, pursuant to the provisions of Article I 18 of the Constitution and

Standing Order 145 (5) of the Senate Standing Orders, published an

advertisement in the Daily Nation and Standard Newspapers on Tuesday, 28h

February, 2023, inviting members of the public to submit written memoranda on

the Bill. The advertisement was also posted on the Parliament website and social

media platforms. A copy of the advertisement is attached as Appendix 3.

The Committee received submissions from the Ministry of Labour and Social

Protection, the Council of Governors, the County Assemblies Forum, the

Federation of Kenya Employers, Kenya Association of Manufacturers, COTU,

Kenya Private Sector Alliance, and Ms. Annabel Monthe.

The Federation of Kenya Employers (FKE) and Kenya Association of Manufacturers

(KAM) disagreed with the proposed Employment (Amendment) 8i11,2022, stating that

the proposed amendments will have negative consequences on the operations and

development ofbusinesses, labour market, the economy and the industrial relations.

9 . The Council of Govemors agreed with the content of the Bill

10. The Central Organization of Trade Unions in Kenya (COTU (K)) opposed the

Bill in totality citing lack of proper and comprehensive analysis of the

implication of the Bill.

1 1. The County Assemblies Forum agreed with the contents of the bill but called for
more clarity on the development of work hours.

12, The Minisry of Labour did not oppose the bill but rather called for total overhaul

of labour laws.

7
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C I{AP'II,IR II IRE E : COM M ITTIIE OBSI,IRVA'I'IONS ANI)
RECOMMIiNDATIONS

3.0 Committec Obscrvations on thc Ilill

Bascd on cxtcnsivc dclibcrations on thc Ilill, thc Committcc madc thc lollowing

obscrvations-

(a) 'l'hat thc Ministry of Labour and Social Protcction prcfcrrcd a

comprchensivc ovcrhaul of thc lrmploymcnt Act, 2007 lo align it to thc

2010 Constitution, and dcvolution;

(b) Ilmploycrs including thc Kcnya lcdcration of l')mploycrs and thc Kcnya

Association of Manufacturcrs raiscd conccms on thc amcndmcnt citing that

thc Kcnyan busincss cnvironmcnt andis uniquc and that many busincsscs

may bc hurt by thc implcmcntation of thc law thus hurting thc alrcady

fragilc cconomy.

(c) 'l'hc Council ol- (iovcrnors and thc County Asscmblics Irorum supporlcd thc

Ililll and

(d) 'l.hc advcnl of COVII)19 and I)igital cxplosion makcs it impcrativc to havc

thc disconncct stakcholdcr cngagcmcnt continuous so as to dcvclop

structurcs that would fit thc Kcnyan context.

Arising liom thc above obscrvations, the Committcc recommends that thc

Scnate passcs thc limploymcnt (Amcndmcnt), 2022 (Senatc Ilills No. I I of
2022) without amcndmcnts.

9
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APPT]NI)ICT]S

Appendix 1: Minutcs ot'1hc sittings ol'thc Committcc in considcring thc Ilill

Appendix 2: 'l'hc l,)mploymcnt (Amcndmcnt) Ilill (Scnatc Ilills No. l1 o12022)

Appendix J: Advcrtiscmcnt publishcd in thc Daily Nation and Slqndard News
on'l'uesday, 28th Icbruary, 2023

Appendix4: I'ublic Participation Submissions
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TES OF 22ND MEETING OF THE STANDING COMMITTE EON URMINU
AND SOCIAL WELFARE HELD ON TUESDAY. 28TH RCH. 2023 II.OO AM IN

COMMITTEE ooM 5. MAIN P IAMENT BUILDINGS

l. Sen. Gloria Orwoba, MP

2. Sen. George Mungai Mbugua, MP

3. Sen. CrystalKegehi Asige, MP

l. Sen. Julius Murgor Recha, MP
2. Sen. (Rtd.) Justice Stewart Madzayo, CBS, MP

3. Sen. Erick Okong'o Mogeni, SC, MP

4. Sen. Mohamed Faki Mwinyihaji, MP

5. Sen. Alexander Munyi Mundigi, MP

6. Sen. Miraj Abdulahi Abdulrahman, MP

- Member (Ag. Chair)

- Vice-Chairperson

- Member

- Chairperson
- Member

- Member

- Member
- Member

- Member

l. Ms. Mwanate Shaban

2. Mr. Jeremy Chabari

3. Mr. Rhyan Injendi

4. Ms. Lilian Onyari

5. Ms. Felistas Mutune

6. Ms. Swaluha Yusuf
7. SAA

- Senior Clerk Assistant

- Legal Counsel

- Research Officer
- Fiscal Analyst
- Media Relations Officer
- Protocol Oflicer III

The Chairperson called the meeting to order at 11.20 am followed by a word of prayer

1

MEMBERS PRESENT

ABSENT WITH APOLOGIES

SECRETARIAT

PRAYERS
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MIN/S N/SCLSW/9 st2 23 - ADOPTION F AGENDA

The Agenda of the meeting was adopted after being proposed by Sen. Crystal Asige' MP' and

seconded by Sen. George Mungai Mbugua, MP' as follows-

l. Prayer

2. Adoption of the Agenda;

3. Communication from the Chair;

4. Confirmation of Minutes -
a)Minutes No. 14 of Thursday, 2nd March, 2023 at l0'00 am;

b)Minutes No. l6 of Monday, l3e March, 2023 at2'00 pm;

c)Minutes No. 19 of Monday, 20t March, 2023 at2'00 pm; and

d)Minutes No. 2l of Friday, 246 March, 2023 at2.30 pm'

5. Consideration of the Persons with Disabilities Bill, 2023 (Senate Bills No. 7 of 2023), and

the Heritage and Museums Bill, 2023 (Senate Bills No' 8 of 2023) (Committee Paper No'

1l)
6. Any Other Business; and

7. Adjournment and Date of the Next Meeting.

MIN/S EN/SCLSW 23 COMMUNICATI ON FROM THE CHAIR

The Chairperson welcomed the Members to the meeting and informed them that the Committee

was going to be briefed on two bills that had been refened to it on Wednesday, 22"d March,

2023.

MIN/SEN/S CLSWt9712023 CONSIDERA TION AND ADOPTION OF MINUTES

a) The Minutes of the 2l't Sitting held on Friday, 24th March, 2023, at 2.30 pm were

confirmed as a true record of the proceedings of the Committee having been proposed by

Sen. Crystal Asige, MP and seconded by Sen. George Mungai Mbugua, MP;

b) The Minutes of the 19th Sitting held on Monday, 20th March, 2023 ar 2.00 pm were

confirmed as a true record of the proceedings of the Committee having been proposed by

Sen. Crystal Asige, MP and seconded by Sen. Gloria Orwoba, MP;

c) The Minutes of the l6th Sitting held on Monday, l3th March, 2023 at 2.00 pm were

confirmed as a true record of the proceedings of the Committee having been proposed by

Sen. Crystal Asige, MP and seconded by Sen. Gloria Orwoba, MP; and

d) The Minutes of the l4th Sitting held on Thursday, 2nd March, 2023 at 10'00 am were

postponed due to lack of quorum of Members present'

2



MIN/S EN/SCLSW/9812023 CONSIDERATION OF THE PERSONS WITH
DISABILITIES BILL.2023 SENATE BILLS NO. 7 OF 2023). AND THE HERITAGE

AND MUSE UMS BILL .2023 (SENATE BILLS NO.8 0F 2023) (COMMITTEE PAPER

NO. 1r)

l. The Legal Counsel took the Committee through the Persons with Disabilities Bill,2023

whose principal object is to repeal the Persons with Disabilities Act, No. l4 of 2003 and

have in place a law that is consistent with the Constitution. The Bill places emphasis on

human rights approach towards the realization of specific rights for persons with disabilities.

The Bill also sets out the obligations of both the National and County Governments in line

with the Constitution to ensure that the County Government obligations are delineated in

accordance with the provisions of the Fourth Schedule to the Constitution.

2. Members were also taken briefed on the Heritage and Museums Bill,2023 whose principal

object is to repeal the National Museums and Heritage Act and enact a new Bill that

conforms to the Constitution which proposes to-
(a) retain the National Museums of Kenya already established under the National

Museums and Heritage Act,2006;

(b) provide for national and county museums;

(c) provide for the preservation, protection and management of cultural and natural

heritage at National and County levels of Govemment; and

(d) repeal the National Museums and Heritage Act,2006.

Member's resolutions
The Committee noted that the advertisement calling for written submissions was posted in the

local dailies on Friday, 24th March, 2023 and therefore set the public hearing dates for the

Heritage and Museums Bill,2023 on Tuesday, I lft April, 2023; and for the PWD Bill, 2023 on

Thursday, I 3th April, 2023.

There being no other business, the meeting was adjoumed at 12.16 pm and the date of the next

meeting to be on notice.

SIGNED DATE

(CHAIRPERSON: SEN. JULIUS MURGOR' MP)

STANDING COMMITTEE ON LABOI.IR AND SOCIAL WELFARE

MIN/SEN/SCLSW/99/2023 AOB. ADJOURNMENT AI{D DATE OF THE NEXT

MEETING

3



MI ES F THE 21ST MEETING F THE TANDING Co
SOCIAL F'ARE HELD ON FRIDAY 24.h MARCH 2023 2

KAHAWA LO GE. SERENA BEACH RESORT AND SPA

MEMBERS PRESENT

MMITTEE ON OUR
P. AT

l. Sen. Julius Murgor Recha, MP

2. Sen. George Mungai Mbugua, MP

3. Sen. (Rtd.) Justice Stewart Madzayo, CBS, MP

4. Sen. Alexander MunYi Mundigi, MP

5. Sen. Miraj Abdulahi Abdulrahman, MP

6. Sen. Crystal Kegehi Asige, MP

l. Sen. Erick Okong'o Mogeni, SC, MP

2. Sen. Mohamed FakiMwinyihaji, MP

3. Sen. Gloria Orwoba, MP

SECRETARIAT

l. Ms. Mwanate Shaban

2. Ms. Swaluha Yusuf
3. Ms. Julia Gachoki

- Member

- Member

- Member

- Senior Clerk Assistant

- Protocol Oflicer III
- SAA

The Chairperson called the meeting to order at2.3o p.m. followed by a word of prayer

MIN EN/SCLSW9T t2 23 - ADOPTION OF AGENDA

The Agenda of the meeting was adopted after being proposed by Sen. Crystal Asige, MP' and

seconded by Sen. Alexander Mundigi, MP. as follows-

1

*1Or

t stst

ABSENT WITH APOLOGIES

- Chairperson
- Vice-Chairperson

- Member

- Member

- Member
- Member

PRAYERS



l. Prayer;

2. Adoption of the Agenda;

3. Communication from the Chair;

4. Consideration and Adoption of thc Rcport on the Employment (Amendment) Bill,2022
(Senatc Ilills No. ll of 2022);

6. Any Other Business; and

7. Adjournment/Date of the Next Meeting.

The Chairperson thanked the Mcmbers for availing themselves at such short noticc. IIe noted

that the Bill had already been scheduled for 2nd Reading and therefore the Committee needed t.'
consider and adopt its report so that it may be laid in the Flouse.

MIN/SIIN/SCI,SW19312023 CONSII)Fll{A'l'lON ANI) ADOI'I'ION OI,' TIIIT
RIrPOltl' oN TIIE IrMPLoYMt,lNll (An4IttNI)MllN'l')

11U,1,.2022 (stiNA't'ti tllt,LS No. I I ob'2022\:

'l'he Committee considered the rcport of thc Employment (Amendment) Bill,2023 and resolved

to pass it without any amendments. 'Ihe l{eport was proposed by Sen. Gcorge Mungai Mbugua,

MP and secondcd by Sen. Alexander Mundigi, MP.

MIN/SIiN/SCI,SW19412023 AOI] AI).IOURNMEN'I'ANI) I)A'I'E OI.' TIII.] NEXT

Members were reminded that the PWD Bill and the Heritage and Museums Bill had been read a(

F'irst Time and had been referred to the Committee. 1'he bricfing on the Bill was scheduled for
I'uesday, 28rh March, 2023.

'l'here bcing no other business, mecting was adjourned al 3.17 pm and the date of thc ncxt

meeting to be o otl

o n p.T :/!1.4 !5. r.e I 
+.\ 

rvt a. 
1 zlSIGNET)......

(CHAIRPI,IRSON: SUN. JULITJS MURGOIi, Ml')
STANDING COMMIT'I-EI.] ON LAI}OUR AND SOCIAI, WELI.'AREfor:

MIN/SI'N/SCI,SWI92I2O23 COMMT]NICATION I'ITOM'TIIE CIIAIII.

MI'It'I'ING



lL

SF,-.-.:.
'l \t s-

l. Sen. Julius Murgor Rccha, MP
2. Sen. Alexander Munyi Mundigi, MP

3. Sen. Miraj Abdulahi Abdulrahman, MP

4. Sen. Crystal Kegehi Asige, MP
5. Sen. Gloria Orwoba, MP

l. Sen. Georgc Mungai Mbugua, MP
2. Sen. (Rtd.) Justice Stewart Madzayo, CIIS, MP
3. Sen. Ilrick Okong'o Mogeni, SC, MP
4. Sen. Mohamed Faki Mwinyihaji, MP

- Chairperson
- Member
- Member
- Member
- Member

- Vice-Chairperson

- Member
- Member
- Member

- Senior Clerk Assistant

- Clerk Assistant III
- I-egal Counsel I

- Deputy Chief SAA I
- Audio Officer
- Media Officer III

l. Ms
2. Mr
3. Mr
4. Mr,

5. Mr,

6. Ms

Mwanate Shaban

David Ngamate

Jeremy Chabari
Wilson Bosimet
Joseph Otieno

Juliet Masinde

- ADOPTION OF AGT]NDA

'l'he agenda of the meeting was adopted after being proposed by Sen. Crystal Asige, MP. and

seconded by Sen. Gloria Orwoba, MP. as follows-

I

MINUTES OF THE I9TII VIRTUAL MEETING OF THE STANDING COMMITTEE
ON LABOI.]R AND SOCIAL WELtr'ARE HELD ON MONDAY. 2OIh MARCH. 2023 2.OO

P.M

MEMBT]RS I'RESENT

ABSEN'I' WITI{ AI'OLOGII]S

SECREI'ARIA'T

PII.AYT]RS

The Chairperson called the meeting to order at2.16 p.m. followed by a word of prayer.

M I N/S I.] N/S C LSW I 83 I 2023

1r I ()7



aa.,

l. Prayer;

2. Adoption of the Agenda;
3. Communication from thc Chair;
4. Meeting with the Ministry of Labour and Social Protection on thc Employment

(Amendment)B.i11,2022 (Scnate Bills No. ll of 2022);
5. Consideration of thc Public Participation Matrix on the Employment (Amendmcnt)

Bill,2022 (Senate Bills No. ll of 2O22);
6. Any Other Business; and

7. AdjoummenUDatc of the Next Meeting.

'l'he Chairperson in his communication, informed members that the meeting was to receive the
submissions by the Ministry of Labour and Social Protection on the Employment (Amendment)
8i11,2022.

He reminded Members that the Committee had carried out public participation in line with the
Senate Standing Orders on legislation of the Employment Amendment Bill, 2022 and received
both written memoranda and oral submissions from six key strategic stakeholders in the l,abour
sector -

l. I'he Council of Govemors;

2. 'I'he County Assemblies Forum;
3. 'I'he Kenya Association of Manufacturers;
4. '[he Federation of Kenyan Employers;
5. 'l'he Kenya Private Sector Alliance; and
6. The Central Organization of Trade Unions.

'rhe meeting therefore would consider the submissions matrix in relation to Bill

The Legal Counsel took the Committee through the written submissions by the Ministry of
Labour and Social Protection. He noted that the Ministry had provided suggestions for the
improvement and not any amendments. These included:
(a) emergency should be defined in the proposed section 27A (2);
(b) the mode and rate for compensation should be specified under the proposed section 27A (3)

(b);

(c) the Cabinet Secretary responsible for matters relating to labour and employment should be
conferred with powers for policy devclopment under the proposed section 27 A (6);

2

MIN/SI]N/SCI,SW84/2023 COMMUNICA.I,ION I..ROM.I'HI.] CIIAIR

MIN/SEN/SCLSW85/2023 MEETING WITH THE MINISTRY OF LABOTJR ANI)
SOCIAL PROTECTION ON THE EMPLOYMENT
(AMENDMENT) BILL. 2022 (SENATE BILLS NO. II
o7 2022\:

'fhc Committee rcceived an apology from the Cabinet Secrctary Labour and Social Protection,
who had earlier sent hcr written submission.



J
M I N/SEN/SCLSW 1861 2023 CONSIDERA'I-ION ()F' 'I'Htl PI]BLIC

PARTICIPATION MATRTX ON THE EMPLOYMENT
(AMENDMENT) I}ILI,. 2022 (SENATE BII,LS NO. I I
oF 2022):

The Chairman asked the Legal Counsel to take thc Committee through the public participation

matrix on the Employment AmendmentBill,2022.
The Legal Counsel informed the Committee that six major stakeholders in the sector had made

submissions on the Bill as follows -

l. The Federation of Kenya Employers (FKE) and Kenya Association of Manufacturers (I(AM)

disagreed with the proposed Employment (Amendment) Bill, 2022 as the proposed

amendments are bad to the operations and development of businesses, labour market, the

economy and the industrial relations. They cited the following reasons for their rejection-
(a) legislating the Right to disconnect has far reaching adverse effect on employee-employer

relations;

(b) legislating the right to disconnect has had negative implications on the countries that have

attempted to;

(c) the proposed amendments not only present radical changes to the Employment Act 2007

but also introduces new stringent measures that will curtail the prerogative to manage

enterprises by the owners;
(d) these changes touch on employers' administrative prerogatives that should not be curtailed

by legislation;
(e) the changes will make it diflicult to persuadc the informal enterprises to join the

mainstream economy for the country's general growth and decent work;

(f) the bill, if passed, will create two centers of managerial power and ultimately disharmony

and indiscipline at workplaces;

(g) the bill is too prescriptive by suggesting that employers should be required to develop

policies to regulate phone usage by employees outside work hours;

(h) overtime is already provided for in the General Order. Most CBAs provide for flexibility in

management and regulation of working time;

(i) the Bill will have an unintended adverse consequence on employment of youths and

women in this country and who are most vulnerable;

0) the Bill fails to recognize that the concept of Work, Workspace and work hours have

changed, and we must all adapt to it;
(k) the Bill will make it hard for the employer and employee to effectively respond to

challenges such as those presented by covid-19 pandemic;

(l) the engagement between employer and employee during out of work hours is a

management issue and should not be legislated;

(m) whether the right to disconnect limited only to an employee; and

(n) the process of introducing the Bill is does not respect Tripartism and social dialogue: key

principles in management of the Labour sector. The Bill puts the social partners in an

awkward position as no consultation with the National Labour Board on the issue of the

right to disconnect has been done.
3
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2. l'he Council of Govemors agreed with the content of the Bill.
3. 'Ihe Central Organization of 'l'rade Unions in Kenya (COTU (K)) opposed the Bill in totalify

citing lack of proper and comprehensive analysis of the implication of the Bill.
4. The County Assemblies Iiorum made the foltowing submission-

(a) the Bill should give directions and procedures as to how out of work hours policies are to
developed by providing practical guidance foe both employees and employers to assist in
meeting their obligations; and

(b) there is need to specifu the nature of compensation for employees who work during out of
work hours.

5. 'l'he Ministry of Labour made the following submissions-
(a) emergency should be defined in the proposed section 27A(2);
(b) the mode and rate for compensation should be specified under the proposed section 27A

(3) (b);

(c) the Cabinet Secretary responsible for matters relating to labour and employment should be
conferred with powers for policy development under the proposed section 27A (6);

(d) there is need to express that an employee may not be engaged during "out of work hours,,
to avoid bumout and to maintain work-family life balance under the proposed section 27A
(1):

(e) there is need to provide for safeguards for employees who choose to disconnect; and
(f) the proposed amendments should be put through due process as required under section g of

the Labour Institutions Act,2007 and be presented to the National Labour Board to fulfil
the requirement for'l'ripartite engagement.

Resolutions of the Committee:
a) The Committee resolved to writc to the Sponsor to advise him to further engage with the

Ministry to make further improvements on the bill, during Committee Stage; and
b) The Secretariat to prepare a draft Report for the Committee's adoption and subsequent

adoption in the House.

MIN/SI.]N/SCLSW/8712023 AOI}.AD.IOURN MENT ANI) DATT] OF THE NEXT
MI.IE'I'ING

Members were reminded on the invitation by the National Gender and Equality Commission to
the Parliamentary Legislative Dialogue on 'I'wo Thirds Gender Rule at Sarova Stanley Hotel,
Nairobi, on 2l't March 2023 ftom9.00 am.

1'here being no other business, the meeting was adjoumed at 3.17 pm and the date of the next
meeting to be on no cc

SIGNED........ DAT

(CHAIRPERSON: SEN. JULIUS MURGOR, MP)
STANDING COMMITTEE ON LABOUR AND SOCIAL WELFARE
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ON LABOUR AND SOCIAI, WELFARE III.]I,I) ON MONDAY I3th MAI{C'II 2023 2.011

l. Scn. Julius Murgor Recha, MP
2. Scn. Mohamcd l.'aki Mwinyihaji, MP

3. Scn. Alcxandcr Munyi Mundigi, MP

4. Scn. Miraj Abdulahi Abdulrahman, MP

5. Scn. Crystal KegehiAsige, MP

6. Scn. Gloria Orwoba, MP

AIISENl' WIl'I I APOI,O(;IT]S

- Chairperson
- Membcr
- Membcr
- Member
- Membcr
- Mcmbcr

- Vicc-Chairpcrson
- Mcmbcr
- Membcr

- Senior Clcrk Assistant

- Clcrk Assistant III
- Lcgal Counsel I

- I)cputy Chicf SAA I

- Audio Officcr
- Media Officcr III

l. Sen. George Mungai Mbugua, MP

2. Sen. (Rtd ) Justicc Stewart Madzayo, CIIS, MP
3. Scn. Erick Okong'o Mogcni, SC, MI'

I N A'I-1' I.]NI)A N(] I.],

l. Scn. Samson Chcrarkcy, MP - I;ricnd o[ thc Committee

suCIt Fl't'ARIA't'

l. Ms.

2. Mr
3. Mr
4. Mr
5. Mr
6. Ms

Mwanate Shaban

David Ngamatc

Jcrcmy Chabari

Wilson B<lsimct

Joseph Otieno

Juliet Masinde

SI'AKEI IOLI)I]RS
l. Ilon. Johnson Sakaja, CIIS, MP, - Chair, HR, Labor, and Social Welfare, CoG

2. Mr. Anthony Mwangi - CIIO, K M
3. Dr. Abidan Mwachi - Chairperson, KMPDII
4. Ms. Joyncr Okonjo - KIIPSA

I

MINU'I'I]S O}' 'tIIE 161'I' VIR'TUAL MI.]E'I'IN(; O[' '[II1] S-I'ANDIN(; COMMIl'l'EII
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5.

6.

7.

8.

9.

10

ll
t2
l3
t4
15

l6
l7
l8
l9
20

2l
22

23

24

25

Mr. Eugcne Lawi
Mr. Benson Okwaro
Mr. Gcorge Masese

Mr. Ondiegc Odera

Mr, Austin Muncne
Mr. Odhiambo Amollo
Ms. Adelcdaidc Wairimu,
Ms, Carol Mage
Mr. Iiric Kanyi
Mr. Job Mucuha
Mr. John Chumo
Ms. Sheila Nyakundi
Ms. Miriam Ilomct
Ms.'l'cresa Kagwa

Mr. George Maina
Ms.Shcila Nyakundi
Mr. ILajan Malde
Mr. Mathcw Okeyo
Mr. Kahura Mundia
Mr. Isaac Mbingi Okello
Ms. Jackline Njambi Kibe; and

- CoG
- CoTU
- Federation of Kenya Employee

- Kenya Metal Workers Union
- County Assemblies Forum

l9 others

- AtX)P'tION OI,' A(;l,lNDA

'l'he agcnda of the mceting was adoptcd aftcr bcing proposed by Sen. Crystal Asige, MP. and
secondcd by Sen. Alexander Mundigi, MP. as follows-

l. Praycr;

2. Adoption of the Agcnda;
3. Communication from the Chair;

4. Mceting with Stakeholdcrs on thc limployment (Amcndmcnt) Bill, 2022 (Senate Bills No
11of2022;

5. Any Other Busincss; and

6. Adjoumment/Dalc of the Next Mccting.

'l'he Chairperson wclcomcd thc stakcholders in atlendance to present their oral submissions to
the Committec. IIc informcd members that the gcnesis of thc stakcholdcr engagement was
advertiscmcnt requesting for submission of memoranda from mcmbcrs of thc public that was

2

PRAYI.]IIS

'l'hc Chairpcrson callcd the mceling to order at 2.08 p.m. followed by a word of prayer.

M IN/SEN/SCt,SW 167 12023

MIN/SEN/SCLSW/6II/2023 COMMUNICA-I'ION I'ROM ]'tII]CTIAIIT
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published in the Daily Nation and Standard Newspapers on Tuesday, 286 l"ebruary,2023 with
the closing date for receipt of Memoranda set for'l'uesday, l4e March, 2023.

He informed members thal 44 stakeholders were in attendance for the virtual meeting, and that

the Committee had also received several written submissions. He relayed the apology from the

Cabinet Secretary, l,abour and Social Protection who was away on official Engagement. IIe

directed that the Committee will meet the Ministry of I.abour and Social Protection on Monday,

20h March,,2023.

MIN/SEN/SCLSW16912023 MEETING WITII STAKI]HOLDERS ON 'I'HT]

]]MPI,OYMEN'T (AMENDMENT) BILL.20 22 (SENATE

BILLS NO. II OF 2022

a) Council of Governors (CoG) submissions

Hon. Johnson Sakaja, the Chair CoG Labour and Social Welfare Committee thanked the

Committee for the invitation to contribute in the Bill Amendment Process. The Cog supported

the Bill and noted that -
l. The Bill sought to expand the protection of employees from bum out as espoused in section

10(2)(g) of the Employment Act;
2. Required an institution with more than l0 cmployees to develop policy to actualize the

provisions, within the context; and

3. The Bill did not apply to the provisions of esscnlial services specified under section 81 of the

Labour relations Act.

b) Kenya Association of Manufacturers (KAM) Submissions

Mr. Anthony Mwangi gave oral submissions on behalf of KAM, and notified the Committee

that KAM was opposed to the amendments to the Ilill, noting that the Bill would bring heavy

regulatory burden on the employers which would lead to non-compliance conccms.

c) Kenya Private Sector Alliance (KEPSA) Submissions

Ms. Joyner OKonjo for KEPSA supported the Bill but requested the expunging of the

ambiguous parts that would lead to an avalanche of litigations.

d) Central Organisation of Trade Unions (COTU) Submissions

COTIJ gave its support having proposed the enactment of several policies as contained in its
written submission to safeguard the implementation of the Bill.

e) Federation of Kenya Employees (FKE) submissions

Mr. George Masese relayed the FKE's opposition to Bill and cited:

1. t,egislating the Bill would have adverse implications on employee and employer relationships

and workplace management;

2. That Countries that had passed similar legislations had negative implications and mentioned

Italy, France, Spain, Belgium and Ireland

3. Preferred the contractual agreements to be left to the Ilmployers and Employee negotiations.
a
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-

Committee Observations
l. Members noted that the domestic workers and employment terms were not included in the

amendments; and

2. There was need to understand Countries that enacted similar legislature successively.

MIN/SEN/SCLSWI7OI2O23 AOB. ADJOURNMENT ANI) DATE OI.' THE NT]XT
MEETING

There being no other business, thc m ting was adjourned at 3.47 pm and the date of the next
meeting to be on cc

SI(;NED.....

(CIIAIRPERSON: SEN. JULIUS MURGOR, MP)
STANDING COMMITTEE ON I,ABOUR AND SOCIAL WELFARE
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l. Sen. Erick Okong'o Mogcni, SC, MP
2. Sen. (Rtd.) Justice Stewart Ma&ayo, CBS, MP
3. Sen. Miraj Abdulahi Abdulrahman, MP
4. Sen. Gloria Orwoba, MP

ABSENT WITH APOLOGIES
Julius Murgor Recha, MP
George Mungai Mbugua, MP
Alexander Munyi Mundigi, MP
Mohamed Faki Mwinyihaji, MP

CrystalKegehiAsige, MP

Mwanate Shaban

David Ngamate

Jeremy Chabari

Wilson Bosimet

Joseph Otieno

Juliet Masinde

- Ag. Chair
- Member

- Member
- Member

- Chairperson
- Vice-Chairperson

- Member
- Member
- Member

- Clerk Assistant I
- Clerk Assistant III
- Legal Counsel I

- Depufy Chief SAA I
- Audio Officer
- Media Officer III

l. Sen

2. Sen

3. Sen

4. Sen

5. Sen

1. Sen. Samson Cherarkey, MP- Sponsor of the Employment (Amendment) Bill,2022

SECRETARIAT

l. Ms

2. Mr
3. Mr,

4. Mr,

5. Mr.

6. Ms

In the absence of both the Chairperson and Vice Chairperson, the members present after
confirming the quorum as proper constituted, elected Sen. Erick Okong'o Mogeni, SC,

MP to chair the meeting. He called the meeting to order at 10.25 a.m. followed by a

word ofprayer.

1

rs. I Or,

t srtl

MINUTES OF THE I4TII VIRTUAL MEETING OF THE STANDING
COMMITTEE ON LABOUR AND SOCIAL WELFARE HELD ON
TIIURSDAY. 2'd MARCH. 2023 IO.OO A.M

MEMBERS PRESENT

IN ATTENDANCE

PITAYERS



MIN/SEN/SCLSW/59/2023 - ADOPTION OF AGENDA

'l'hc agenda of the meeting was adopted afler being proposed by Sen. Gloria, MP. and

seconded by Sen. Miraj Abdulahi Abdulrahman, MP, as follows-

The Acting Chair, Sen. (SC) Erick Okong'o Mogeni welcomed all to the Meeting and

informed thc Committee that the Legal Counsel will brief the Committee on the

Ilmployment (Amendment) Bill, 2023 which had been referred to the Commiftee after

First Reading.

M IN/SI.]N/SCLSW/6II2023 CONSIDIIRATION OF THE EMPLOYMENT
(AMENDMENT) BILL, 2023 (COMMII'TEE
PAPER NO. 10

The Committee was taken through the stages of the Bill as follows -

l. The Bill sponsored by Sen. Samson Cherarkey, MP, was published on 30s

November, 2022 and Read a First Time on l6th February 2022 as an Ordinary Bill;
2. The Bill sought to strike a balance between work and private life to allow digital

technology have a positive effect on workers' quality of life supported by employers

by inserting a new section 27A on the right to disconnect to provide for:
(a) The right to disconnect by an employee from their employer;

(b) 'fhe development of policies under which an employer may contact an

employee during out of work hours;

(c) Ihe definition ofthe "right to disconnect"; and

(d) The definition of "oul of work hours".

3. The Committee was taken through a comparative analysis of countries that had

similar legislature.

2

L Prayer;

2. Adoption of the Agenda;

3. Communication from the Chair;

4. Consideration of the Employment (Amendment) Bill,2023 (Committee Paper No.
l0);

5. Any Other Business; and

6. Adjoumment/Date of the Next Meeting.

MIN/SEN/SCLSW/60/2023 COMMUNICATION I'ROM I'III'CHAIR



Committee Observations
L 'fhe Committee noted that the Bill sought to provide for the right to disconnect

from work in the digital age, and therefore strike a balance between work and
private life to allow digital technology have a positive effect on workers' quality of
life supported by employers;

2. The Committee observed that the amendment mostly catered for the interest of the

employees and did not mention the Employer's right to disconnect; and

3. The Committee observed that a notice calling for written submissions had been

issued in the local dailies on Tuesday,28th February,2023 with the closing date

for receipt of Memoranda set for Tuesday, I 4th March, 2023 .

Resolutions of the Committee
l. That a public notice be placed on the social media platforms so as to all sectors of

the Society; and

2. The Committee to meet with targeted Stakeholders including the Cabinet Secretary
-l,abour and Social Protection, the Federation of Kenyan Employers and Central
Organization of Trade Unions on Thursday, 9ft March 2023 at 10.00 am.

MIN/SEN/SCLSW16212023 AOts ADJOURNMI'NT ANI) DATf, OF THE
NEXT MEETING

l. I'he Committee resolved to meet with the Petitioners conceming the Petition
conceming alleged fraud by the First Choice Recruitment and Consultancy Agency,
on Tuesday 146 March,2023;

2. The Committee resolved to meet with the Petitioners on the Petition to the Senate

concerning Linda Soka- tapping into Kshs.302 billion football fund, on Thursday,
16th March,2023;

3. l'he Committee deliberated on the BBC expose on sexual harassment on the John
Finlay 'l'ea Farm and the Unilever Tea Farm and resolved to visit Kericho so as to
get to the bottom of the Matter. The Vice-Chair was also tasked to consult the

Speaker so as to fast-track approval ofthe Kericho Tea Plantations visit on 2nd to
5th March, 2023 alongside the National Assembly on the follow up of BBC
Documentary on Sexual Harassment in Tea plantations.

There being no other business, the meeting was adjoumed at 2.50 pm and the date of
the next meeting to be on notice

SI(;NI.]I) oaru1lh.grsaag.3f]. :tI !ic\, 2.0)3
(CIIAIRI,ERSON: SEN. us MURGOR RECIIA, Ml')
S'I'ANI)ING COMMI:I'TI.]E ON LAI}OUR ANI) SOCIAI, WEI,I.'AItE
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THB EMPLOYMENT (AMENDMENT O BILL, 2022

A Bill for

AN ACT of, Parliament to amend the Employment Act
to provide for the right to disconnect; thc right of
employe"s to have their personal time and privacy
respected and for connccted purposes.

DNACTED by the Parlianrent ol Kenya, as follows -
PART I_PRELIMINARY

1. This Act may be cited as the Employment
(Amendmerrt) Act, 2022.

2. The Employment Act is amended by inserting the

following new section immediately after section 27-
rhc rishr ro 27 A. (l) An employee has the right to
disconnccr' disconnect from their employer.

(2) An ernployer shall, for the purposes

of subsection (l) -
(a) Put in Place a PolicY regarding

the -
(i) circumstances under which

an emPloYer may contact an

emPloYee during out of work hours;

(ii) use of electronic devices to

' send or receive information,
messages or any digital work

' related communication duling out

. of work hours; and

(iii) circumstances utrder which
the right to disconnect maY be
waived.

(b)' specify the nature of compensation
for employees who work during out of work
hours

(3) Where an employer has employed
more than ten employees, such employer

shall, in formulating a policy under

subsection (2), consult the respective

Short tillc

Inscrtion of ncw

sectiou 27A.



The Enployuertt (Anendnent) Bi , 2022 t6l

employment.

"right to disconnect" neal)s an
enlployee's entitlement not to be colltacted
by the employer during out of work hours as
per the employel''s policy.

I
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Natlonal News
.eadership changes president,s party makes changes to its leadership as

Prepare to fold, MaIaIa tells
it prepares to hold national elections

UDA partners
'lew party secretary-general says he will be reaching out to Kenya Kwanza affiliates to discuss the matten
iY JUSTUS OGHIENG

fl resrdent william Rulo's
L, UDA wil starr $e process ro
J have its afmiales in thefen.
I ya Xwanza Alliance folded
rto one formidablc force ahead
f the 202? electioB,new par-
y Sccretary.ceneral Cleophas
{rla.la announced yestcrday
Speahnt momenB aftcr talk
xg over from Nominated Sena.
or veronica Maina,Mr Ma.lala.
,,ho def€cted from pnme Cahr.
ret Secretary Musalia Mudava.
li's Amani National Congress
ANC) said hisvision i! to enmre
'esident Ruto leads one urited
eam into tI€ next election.
"We shall not to irlto 202? be-

ore we organise ouselves b€ter
lrld this is a sign that president
luto +r his politics under one
olot Malalasa,d.
He I that he will snear.
leaL lk to reach outio alt
(enYa xwanza partners and oth-
rr like-minded panies to come
ogether and support the presi
lent.
'One ofmymandates is to be-
in dialogue with our partners so

UDA Ssc'.otary-G6nsral
Cleophas Malala add16ssss
joumalists yest6rday at Hus.
tl€r Plaza in Nairou. Th6 party
unv6il6d n6w omcials. EvANs
HASIL INATION

thet to ensue we have one party
against ou-r opponents,. Mr Mala.
la added."We cannot have one
tovernment and several colou$,
that is oru position and we sha.ll
tal k to others'
The announcement, which

could nnsettle other I(eD}? (wnn.
za amliates includin8 pord Xcn.

ernor Cecily Mbarire was ip-
poinled natiohal chairperson to
replace Johhson Muthama who
is headed to the parliamenta.
ry Servicc Cornmjssion. East Af:
rican Legislativc Assemblv Mp
Hassar Omar was narned fany
uce.chaiman,replacing Kpruto
alap Kirwa who defected to Azi
mio la Umoja One Kenya a.head
oflast yeafs election.
Kitutu Chache North Mp

Japheth Nyakundi replaces
orrunBo Magara as tle u€Eurer
followint tIe former MPl defec.
tion from UDA last year. Mwala

MP Vincent Musyoka is the new
organising secretary replacinE
Y.arisi N,,i

The ncw omcia.ls witl serve on
interim basis alead ofnational
elections to bc held later thjs ycar,
said Ms Maina at Hustlers plaza
inNaircbi.

ANC Secr'etary- Ceneral Simon
Gikuu was told theNotion ves.
terday that yesterd ay thar he iad
'no aomment'on the plans an.
nounced by Mr Malala. Ho\r,/cv€r,
Mr Mrlaiasaid tlat MIMudavi.ti
was awnl€ ofhis move.
'Hc (Mudavadi) allowed me to

join UDA and I war! \,Du ro know
thar we did nor do;y$lng ih
secret. W€ cannot move in this
direction and keef, him in the
dark. Even Lamu Covemor hsa
Timamywho rs my acti-ng party
leader, is awarq'Mr Malal a said.

Mr Mala.la unsuccessfullv con.
tested the Xakamega govirnor
s€at on an ANC ticket.
National Assembly and Sen-

ate majority leaders Ximani
Ichung'wa and AIfon Cherujyot,
respectively, said Mr Malala! ap-
pomkncnr will idect the vibran-
cy ofyourt,while Ms MbarireS
demonstmtes President Ruto,s
cortrni tment to empower wom-
eninleadership.

-

()ne ofmy mandates is to
begin dialogue with our
partners to ensure we

have ono party against
our opponents

ya, Maendeleo Chap Chap, and
Pamoja African Alliance, camc
moments after President Ruto
and his deputy Riga0i cachagua
chated the UDA National Erecu-
tive Council (NEC) meeting that
ratifl €d leadership.hanses in the
Part)'r

In the new line.up, Embu cov,

THIRTEENTH PARLIAMENT
THE SENATE

INVITATIONFOR SUBMISSION OF MEMORANDA
At€ sttrnS oftho soflEto h€rd onThursday, r6," February, zo23 the Bflrs fisted at the s€cond corun,n
Derow wer6 introduced tn the Senate byway ot Flrst ReadlnS and thereaftsr stood commttted iothe
respecrlve StandingC0mmlttees lndicated at the thkd column.
Pu6uant to th€ proviBtons ofArtictoIB of the.Constitutjon and standjnS oder l4S[S] oftho Senatest.ndins ordors. th6 standrnS commrtt.es now rovrte rnre,ested mam;B;r ," i,,iorr" i" *u; rt
E ny r.pr€3.nt.ttonB rha r th.y m6y hava on t h6 Bi s.
The represenlatrons miy be made bywsy of submission of written msmorand. on on,al to ths crark0rthe senat6 on tha address:ctorl.senato@J,llILnmnt.So.ko and copted to theema addresses ofrnerespedNaUommitteoandtcatad at thefou,thcotumn below. to be recoivsd on or b!to.. Tu..d.%14[ thrchi 2Oe3.

Th6 Sill! m6y b. accosscd oo tho parltsmsnt Webslte at http://$ru,.porltamsnLSo.l./thr_
5oir:rt€./hou36-bu!lno3lrrhllls.

,. .TYEGE'IYE.CBS!
CLERKO'THE SEI{ATE.

R€fer.edTo
a) Prompt P.yment Slll ndlngCommltteeon Iin ancebudS6tcomm.s€nate@parltsment.

[Senate Bills No.8 inanco and Budget .ke

b) CountyLicensinB Commatteeon rism.s6nat€@p€rltament.go.ko
Proced'r rel 8ill, lndustrialization

(Senate BlllsNo.I

cl Employment dlnECommittee laboursoclalwelfarecomm.senite@
[Amendment] Bill.2022 LabourandSocial rliament.80.ke

BillsNo.ll.f
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LOOKING TO STRENGTHEN
YOUR INVESTMENT
PORTFOL to?
The Asis Hotel in Etdoret is up for sati,
Cal[ or visit any l&M Bank branch
for more details today,
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TUETDAY FEBRUARY 28,2023 The Standard NAfloNAr I ll

Mudavadi man takes charge of Ruto party
> The new omcials will serw
on an interim basis ahead of
national clections slated later
this year.

> Party sa)s it had agreed on a
raft of issues aimcd at strength-
eningthe urliL

,a(ot rc'att(|l axo ata<!
NG'/[Nga, NAtROOt

_n rime Cabinet Secreterv
I I Musalie uudawair..ns
| 

-;7 
rn"n yeete.a.y toot or""

I at the h.lm of Pr€sldent
I william Ruto s Unired
Democratic party

It replaced lts top senior officials
ahead of the 8rassroots electlon
across the country In Augusl.

Thrre has been lntense lobby-
ing bcfore former (akame8e sena-
tor Clcopd Malala was picked as the
sg(tary 8eneral o[ the President!

,ala wholost tha lGkarnega gov-
, €at to Fernondes Barasa on
an .-...ani Nation.l ConSress (ANC)
party took ovcr from VerDnica Maina
who wa5 nominatcd to thesEnateaf-
t€r the general €lectlon.

The decision wtr reached at State

Prlme CS Musalla Mudavrdl

House in a meetingchaired by presl
dent Ruto and D€pury party Ri8arhl
cachaSua.

Embu covernor ccc y Mbarlre
took ov€r as the chalrDerson of the
party while Member of the East AIrl,
aatr L€Sisletive Council. Hessal Omsi
took owr as tlrovlce chair, rcplacing
former aSalculture minlster Kipruto
Klrwa who reslgned from the party
snd joined Azimio Ia Umoja befora
€lectlons.

Tha party which won the prcsidcn-
cy m4iorlryof s€als attieSenate,and
Natlonal and Countyas!embly across
ti.country, hrs te€n opemtingwirh-
oul a chairmsn for two weeks and a
tr€aluter for ov€r a year, lncludtng
otherposltlons yet to be nlled.

Other aDDointments were that
of Kitutu Chache North Japheth

UDAS.c G.n Cleoph Malale

Nlrakundi a3 the treasu rcr and M wala
MP Vlncent Mwala a! thc parly's or-
Sanlslns secretary who leplaces Na-
risa Nzal.

Th€ Dew oficlals will servc on an
interim basis shead ofnatlonal elec-
tions llsted later this ye€r.

DurlnS the Au8ust zo22 teneral
electlon, the Ruto perty under the
Kenyt Kwanze Cmlition won 22 out
of4Tsoals ln th€Scnateand r38 ofthe
el€cled m€mbers of th€ National As-
sembly out of the 29O constituencies.

Two week a8o. its national chair-
man and formet Machakos senatot
Johnson Muthama qult the party to
takc up the posltion of a commis-
sioner at the Parliamentary S€rvlce
Commlsslon.

Pormer tr€asurer Omingo MaEara
d€fected from rhc psrty to former

Embu Cov€mor Clclly Mb.rlrc

Presid€nt Uhuru (.nFtta's party
bcfore thc clections whlle on May
9, 2022. UDA vlce chatrman Klpru-
to Arap Klrwa resiSned from Ruto,s
party and.iolned Azlmlo la Umoj.-
One Kenya-

Yesterday Malala sold he wlll en-
sure that under hls helm UDA will b€
tie biggest partysince independence.

'This issoln8 to be a perty tisr wil
accommodata all vlow6. I !3k thos€
who supported mc In ANC to move
with me. We want to ensure ln 2027
we will have only onc colour as we
face ouropponents," said Malala.

Formar National Chairman Scna-
torJohnson Mutiama sald the parry
was still strong. with omcials at th€
Nitional Executive Council t}lat wero
stlll doin8 busln€$, lncludlna a vtc€
chair who was conductlog the lssues

of the party rJter he resi8ned.
Th€ party l. In ltabi; condi rion. It

ls a movement thet contlnues to at-
tract suppon from every com€r of the
counuy. we pla[ to hav€ el€ctlons in
August and thk wlll eneble th. p..ty
toflll sll theposltlonswith elect€d of-
flclals,- sald Muthame-

'Thls b t}la party that wa! formed
a year before the election and won a
majorityof the sertr. It will continue
to grou/ In leaps and bounds ln the
com lng )ra.s.-

In a slatemrn! sent to newsrooms,
the party sald lt had agreed on a raft
of lssues alh€d at strenSthoning th€
panv.

NEC not€d that UDA is preparinS
for the tIassroots electloN which
will be conducted at polttn8 centres
across th€ 47 counties.

"ln ord€r to rdequat€ly prepar€ for
thls oxsrcise, th€ UDA party viill roll
oul porly membelship rccruitmeot
drlve !o enhanc€ th€ reSlst6tlon of
all those persons interestcd in par-
ticipatinS in thls exercise.

'The memberBhlp reglstration
drlv€ will'run trom March l. 2023,
to April 30, 2023. Online reSlstration
platform is avallable on https://uda.
ke/sitc/.-

n c u sdcsk@ s to ndordmc d la.o. f.e
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THE SE\ATE STA\DI\G COMMITTEE O\ LABOUR A\D SOCIAL WEI,FARE.

THE EMPLOYMENT (AMENDMENT) BILL, 2022
(SENATE BILLS NO. l1 OF 2022)

PUBLIC PARTICIPATIO\ SUBMISSIO\S

The Federation of Kenya Employers (FKE) and Kenya Association of Manufacturers (KAM) disagreed with the proposed

Employment (Amendment) Bill,2022 as the proposed amendments are bad to the operations and development of businesses,

labour market, the economy and the industrial relations. They cited the following reasons for their rejection-

(a) legislating the Right to disconnect has far reaching adverse effect on employee-employer relations;

(b) legislating the right to disconnect has had negative implications on the countries that have attempted to;

(c) the proposed amendments not only present radical changes to the Employment Act 2007 but also introduces new stringent

measures that will curtail the prerogative to manage enterprises by the owners;

(d) these changes touch on employers' administrative prerogatives that should not be curtailed by legislation;

(e) the changes will make it difficult to persuade the informal enterprises to join the mainstream economy for the country's

general growth and decent work;

(0 the bill, if passed, will create two centers of managerial power and ultimately disharmony and indiscipline at workplaces;

(g) the bill is too prescriptive by suggesting that employers should be required to develop policies to regulate phone usage

by employees outside work hours;

(h) overtime is already provided for in the General Order. Most CBAs provide for flexibility in management and regulation

of working time;

(i) the Bill will have an unintended adverse consequence on employment of youths and women in this country and who are

most vulnerable;



0) the Bill fails to recognize that the concept of Work, Workspace and work hours have changed, and we must all adapt to

it;

(k) the Bill will make it hard for the employer and employee to effectively respond to challenges such as those presented by

covid-19 pandemicl

(l) the engagement between employer and employee during out of work hours is a management issue and should not be

legislated;

(m)whether the right to disconnect limited only to an employee; and

(n) the process of introducing the Bill is does not respect Tripartism and social dialogue: key principles in management of

the Labour sector. The Bill puts the social partners in an awkward position as no consultation with the National Labour

Board on the issue ofthe right to disconnect has been done.

2. The Council of Governors agreed with the content of the Bill.

3. The Central Organization of Trade Unions in Kenya (COTU (K)) opposed the Bill in totalify citing lack of proper and

comprehensive analysis of the implication of the Bill.

4. The County Assemblies Forum made the following submission-

(a) the Bill should give directions and procedures as to how out ofwork hours policies are to developed by providing practical

guidance foe both employees and employers to assist in meeting their obligations; and

(b) there is need to specify the nature of compensation for employees who work during out of work hours.

5. The Ministry of Labour made the following submissions-

(a) emergency should be defined in the proposed section 27A(2);

(b) the mode and rate for compensation should be specified under the proposed section 27A (3) (b);

(c) the Cabinet Secretary responsible for matters relating to labour and employment should be conferred with powers for

policy development under the proposed section 27 A (6);



(d) there is need to express that an employee may not be engaged during "out of work hours,'to avoid bumout and to maintain
work-family life balance under the proposed section 27 A (7);

(e) there is need to provide for safeguards for employees who choose to disconnect; and
(f) the proposed amendments should be put through due process as required under section g ofthe Labour Institutions Act,

2007 and be presented to the National Labour Board to fulfil the requirement for Tripartite engagement.

LI TOFST HOLDE RS

1. The Federation of Kenya Employers (FKE)

2. Kenya Association of Manufacturers

3. COrU (K)

4. The Council ofGovernors

5. The Ministry of Labour

6. Annabel Monthe



REPUBLIC OF KENYA
MINISTRY OF I.ABOUR AND SOCIAL PROTECTION

OFFICE OF THE CABINET SECRETARY

Social Security House,
Block 'A' Eastern
Bishop Road
P.O. Box 4o326-ooroo
NAIROBI

Ref. ML/LDIADM/82 Date: rTth March r zo2g

SUBMISSIONS TO THE SENATE COMMITTEE ON I.ABOUR AND
WELFARE IN REGARDS TO STAKEHOLDER ENGAGEMENT ON THE
EMPLOYMENT (AMENDMENT BILL) BILL, 2o.22 (SENATE BILL NO. rr
OF zozz)

Hon. Florence K. Bore
CABINET SECRETARY

Telephone: + 254(o)zo- z7 z98oo
Website: www.laboursp.go.ke
E-mail: cs@labour.go.ke
When replying, please quote

Jeremiah M. Nyegenye, CBS
Clerk of the Senate
P.O. Box 4t842 -oo1oo
Parliament Buildings
NAIROBI

Dear Mr. Nyegenye

Reference is made to your letter Ref. SEN/DSEC/SCLSWzoz3|21 dated 8th

March, 2023 on the above subject matter.

Forwarded herewith, please find attached our response to the proposed

Amendment to Employment (Amendment) Bill, zozz (Senate Bill No. u of. zozz).

Yours



SUBMISSIONS TO THE SENATE COMMITIEE ON II\BOUR AND
WELFARE IN REGARDS TO STAIGHOLDER ENGAGEMENT ON
THE EMPLOYMENT (AMENDMENT BILL) BILL, 2o22 (SENATE
BILLNO. u OF zozz)

r.O INTRODUCTION

Employment Act, zooT defines the fundamental rights of employees and
employers and the proposal to have the right to disconnect is rightly placed and
timely. The need to protect workers in the digital age is important given that
work environment has dramatically changed precipitated by the advancement
in the use of technology and COVID -t9. The law did not anticipate the current
changes and the Future of Work, thus the proposal is welcome.

The National Labour Board (NLB) is created under the Labour Institution Act
zooT and is mandated to advice in any legislations affecting employment and
labour.

z.o SUBMISSION ON THE EMPLOYMENT (AMENDMENT) BILL,
2()22

The Ministry notes that the Bill aims at amending Section z7 of Employment
Act,2oo7 by creating Section z7 A which proposes to provide for the rights to
disconnect; the rights of employees to have their personal time and privacy
respected and for connected purposes.

It is further observed that:-

a) Section zZ (z):- Definition of the word Emergency is necessary
however therefore should be an elaboration of the circumstances that may
be deemed to be an emergency for clarity.

b) Section2T (S) (b):- The mode and rate of compensation is not specified
between employers and employees. This should be specified in the Act or
in regulations.

c) Section zZ (6)z-The Cabinet Secretary responsible for labour and
employment matters should be conferred with powers to provide
guidelines for development of the policy, which may cover specific details
e.g. definitions and procedures.

d) Section zZ (Z)rThere is need to expressively specify "Out of Work
flours" that an employee may be engaged to avoid burn out and to
maintain work-family life balance. This may also include providing a list
of mutually agreed hours that may be included in the policy.



The Amendment Bill if adopted will be useful in bridging the existing gap inThe
current Labour Law, however in its current form the Bill if adopted may pause

some challenges towards fostering harmonious relations.

For instance, employees could be exposed to victimization and mistreatment at
work whenever they disconnect. An employee may be discriminated in
assignment of work, promotions, benefits and privileges. Employees with family
responsibilities such as young mothers, those caring for the sick or old and other
vulnerable groups may easily fall victims and should be shielded in law.

Employers must provide technical and material support to the employees to
facilitate a smooth delivery of services during the "Out of Work" hours. For
example, airtime, internet -connectivity, transport, security in view of the new
work environment - "Work from home", the "New Normal" organization of
work.

2.O RECOMMENDATION

z.r Incorporate Proposal in a Comprehensive and Intergraded Law
Review Process

The Ministry proposes that in order to comprehensively address the changes

currently being experienced in the World of Work, it is recommended that this
proposed amendment be considered alongside other numerous proposals for
amendment of the Core Labour Laws; that is Employment Act, 2oo7, Labour
Relations Act,2oo7, Labour Institution Act,2oo7, Work Injury Benefit Act,
zooT and Occupation Health and Safety Act,2oo7 to avoid contradictions in
outcomes and to save cost.

The review process should also incorporate other concerns that have been

brought about the "New Normal" such as measurement of work, occupation
safety while working from home, digital workers' rights and employee
obligations etc.

z.z Due Process in Review of the Employment Act

The proposed and amendment should be put through due process as required
under the Labour Institution Act Section 8 and the presented to the National
Labour Board to fulfil the requirement for Tripartite engagement.

It should also be put through public participation to allow wider stakeholder
engagement as is the requirement of the Kenya Constitution, 2010 under Article
rr8.

Hon. Florence Bore

CABINET SECRETARY
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COUNTY ASSEMBLIES FORUM (CAF)
Flamin8o Towers, 5th Floor Wing B, Mara Road, Upper Hill Po Box 73552- 00200 Nairobi Kenya Tel: 0701 045 933

E marlr(omnr unicahon (dcou ntyasse mblesforu m org www cou ntya5semblesforu m.org

cAF MEMORANDUM ON THE EMPLOYMENT (AMENDMENT) B|LL,2O2l

(SENATE BILL NO. 11OF 2022)

TO: Mr. Jeremiah Nyegenye, CBS

Clerk of the Senate, Parliament of Kenya.

FROM: TheCountyfusembliesForum.

DATE: l3th March 2023.

SUBJECT: CAF Memorandum on the Employment (Amendment) Bill, 2O2l (Senate Bill

NO.ll ot2022)

" Enhanc i ng Cou nty Legislation "
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1,0,

1,1 .

t.2

2.0.

2.L. The Bill seeks to amend the Employment Act 2011 to provide for the right to

disconnect in the digital age. The bill seeks to address increased employee burnout.

Digital connectivity has also been noted to be slowly eroding leisure time for

employees hence affecting their work life balance. The Bill therefore seeks to strike a

balance between work and private life to allow digital technology to have a positive

effect on workers quality of life supported by employers.

2.2. The proposed Bill concerns county governments in terms of Article ll0(l) (a) of the

Constitution as it contains provisions that affect the functions and powers of the

county governments with respect to implernentation of national labour standads aM

employment policy in the counties. Furthersince majority of employees are from the

counties, the Bill will have a huge impact on the provision of skilled labour in the

cou nties

Page 2 of 17

INTRODUCTION

The County Assemblies Forum (CAF) is the coordinating body of the 47 County

Assemblies in Kenya. The primary mandate of CAF is to promote networking and

synergy among the 47 County Assemblies. coordinate intergovernmental relations

and enhance good practice in legislative development. Our Mission is to provide

effective leadership and coordination of the 47 County Assemblies and through

policy and legislative action. promote a conducive working environment for all its

members, and in that way deliver quality services to the people.

As one of the pillars of the devolved government system, CAF is committed to

engage in processes that lead to the further strengthening of Constitutional Bodies

such the IEBC and ORPP.

BACKGROUND



sx

3.0.

3.1.

3.2.

3.3.

3.4.

GENERAL COMMENTS.

CAF appreciates parliament in developing this bill which will help to reduce employee

burnout by providing for the right to disconnect in the digital era.

The Forum recommends that although the rights of the employees have been provided

under the Employment Act 2OO7, there is need in the future to provide framework for

onlinerarorkingto ensure the private life of every employee is respected by introducing the

right to disconnect.

There are inconsistencies in the Bill that need to be addressed or in future this billnight

contentious to the point it ends up in litigation.

CAF appreciates the opportunity to contribute to this Bill and on the basis of the foregoing

proposes the following amendments:

Page 3 of 17



4.0 SUMMARY MATRIX OF THE PROPOSED AMENDMENTS.

Clause 27 (A)3

"An employer shall for the

purposes of subsection (l)-

(i) Circumstances under

which an employer may

contact an employee

during out of work hours

(ii) Use of electronic

devices to send or receive

information. messages or

any digital work-related

communication during

out of work hours: and

(iii) Circumstances under

which the right to

disconnect may be

Amend the clause to capture all that

should be considered in a drafting of a

work policy.

The Forum is of the view that the clause is

limited as to what the policy guidelines

should entail. The Clause leaves it to the

employer to come up with the policies. As

a result, it also ought to give directions

and procedures as to how these policies

are developed by providing practical

guidance foe both employees and

employers to assist in meeting their

obligations.

l.
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Our Ref No: COG/5/ro Vol. rz (7)

Jeremiah M. Nyegenye, CBS

Clerk of the Senate
NAIROBI

Dear Mr. Ngegenye

WRITTEN SUBMISSION OF A ME
2022 (SENATE BILLS NO. 11 OF 2o2

toth March, zo23

oy:
MoRANDA oN rHE EMPLoYMENT,^r.-D:fl
2)

t;
lLr,

The above subject matter refers.

Reference is made to your I

requesting the Council to submit

U u3
etter SEN/DSEC/SCLS{zoz3II8 dated 8th March, z 22
a memoranda on the aforementioned Bill,

\{aPWe have perused the bill and we note that it;

r. Seeks to expand the protection of employees from b
ro (z) (g) of the Employment Act

z. Requires an institution with more than ro employees
the provisions, within their context

3. Does not apply to the provision of essential services sp
Labour Relations Act.

ln this regard the Council supports the amendments
implementation of the same once the bill is passed.

Please be assured of our highest esteem and consideration.

Yours sincerely,
THE

urnout as espoused in section

to develop policy to actualize

ecified under section 81 of the

and we look forward to

\dd*,.'

<j 'f i.!f:.t-r
,i.r., n_r I

S i] I'JATE
- ., ,;., l,v

Mary Mwiti
Chief Executlve Officer

DEI,L,I Y CL!,TTK

13 MAR 2023

chr

C\

All Excellency Governors

All County Executive Committee Members for public service
All County Secretaries

All County Public Service Boards

copy:

t

48 Governments. I Nation

S!aN

Westlands Delta House 2"d Floor, Waiyaki Way.
P0. BOX 40401-00100,
Nairobi.

l:1

\f0.9,

v
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C e'ntr at Org aniz ation of
All correspondence should be-ad

lrade'l,lnions (Jeny a)
dressed to the Secretary GeneralChairman - General

Rajabu W Mwondi, MBS

Secretary - General
Dr. Francis Atwoli, NoM (DzA), EBS,MBS

Treasurer - General
Rebecca Nyathogora

o u r R€ 91 g I A8/ttg t,t.zt +zg

J M Nyegenye, CBS,
Clerk of the Senate
Parliament Building
P.O Box 418/,2-0O1OO
NAIROBI

E-mail; mwanate.shaban pa rliament.ao.ke

Dear Sir,

RE€UBMISS|ON OF MEMORANDUM: _ rHE
BILL,2022 (SENATE BTLLS NO. tl oF 2022

derL

IJ
EMPLOYMENT (A D N

SOLIDARITY BUILOING
DIGO ROAD
PO. BOX 13oOO CODE OO2o0
NAIROBI - KENYA
TE LEPHON E : + 254-ZO-238336A
& +254-20-67613t5/l
E mail : info@colu -ke nya. org
we b s ite : www. colu -ke nya.o rg

1Oth March 2

^vt-o
OL?

The Central Organization of Trade Unions in
tetter ctated 8th March 2023 referenced SN/D

[glyg COTU (K) acknowtedge your
s E/sc LSW2 CiZitt so on starEnciriei

ln response find attached the Memorandum from the CUnions, COTU (K) for your kind Jtteniion.

Thank you.

Yours sincerely,

engagement on the above-mentioned bill

l'.rr1'f E
Francis Atwoli, NOM

,t.F
SECRETARYG

1 3 MAR 2023

.-LIJRK

(DzA) EBS, MBS
ENERAL

ft

o

c
C

5

,,,\
Deputy Secretary General
'lst Vice Chairman:
2nd Vice Chairman:

Benson Okwaro
Rev. Joel Chebii, OGW
Francis Murage

ao>,

uL lvonxrnsi oxr votcr

coru $)

Tt{E SrgrvAlrE
R.ECE]IVEE}

t4 MAR m23

DI RG(:'TOR CC'NI M I'r.].EE SE-RvICES
(DSECJ

TA

'lst A-ssistant S€cretary General: Ernest N. Nadome
znd Assistant Secretary General: Carolyn Runo
lJeputv Treasurer General R.^ l^r..h;^^.^- ,..i ,.\r-r-

1J

nrU



coru(K) Memorandum on The Emproyment (Amendments) Bi[,2022

Introduction

ln 2007 ' the Employment Act of 2oo7 was enacted into law. The Act was among the five labour related laws enacted thatyear, which included the Labour Relations Act, Labour lnstitutions Act, the work lnjury Benefits Act and the occupation,
Safety and Heatth Act.

The Act represents the main legal foundation for terms and conditions for the provision of services and compensation amongother responsibilities of ernployers.

To amend This Act, The Employment (Amendment) Bill 2022 proposes the establishment of w6rkers, right to disconnect,
the right to protection of personal time and privacy, but on the other hand the proposed bill limits this right of workers forcompensation of overtime for workers

The central organization of rrade Unions Kenya recommends inclusion of clauses to caution workers by compelling
employers to provide relevant devices for digital work and to have workers included in the tripartite role of determiningcompensation for workers who work during out of work hours.

The proposed amendments shield workers from the abuse of digital platforms and qualifies the work undertaken duringpersonal time for compensation as overtime by employers as per the provisions of our 2010 constitution Article 41 (a) tofair remuneration t 
and(b) to reasonable working conditions. However, the amendments should adhere to the lnternational Labour organisation,lLo conver(ions 155 and 187 on occupational safety and Hearth for workers.

PART V_RIGHTS AND DUTIES IN EMPLOYMENT



CURRENT STATUS
PROPOS ED AMENDMENTS IN

THE BILL coTU (K) VIEWS
SECTION

27 27. (1) An emptoyer
shall regulate the
working hours of each
employee in accordance
with the provisions of
this Act and any other
written law. (2)
Notwithstanding
subsection (1), an
employee shall be
entitled to at least one
rest day in every period
of seven days

Additional Clause
274 (2) An
Employer shall,
for the purposes
of subsection ('1)-
(a) put in place a
policy regarding
the -

e tripartite role in developing
evidence-based policies and the provision under
A118 on Public participation. We call for the
introduction of:
ln consultation with the Union officials
An Employer shall in consultation with union
officials, for the purposes of subsection (1)-
(a) put in place a policy regarding the -
Further, make provision for a policy
lmplementation Committee for efficient and
effective implementation

We acknowledge th

( ii)

Circumstances
under which an
employer may
contact an
employee during
out of work hours
(ii) use of
electronic
devices too send

lnclude a clause that wil I mandate the employer
to provide the digita! devices. COTU (K)
opposes leaving this clause open as employers
may fail to provide electronic devices for their
employees
(iii) The Employer shalt provide the necessary
electronic devices for use by the emptoyee



SECTION
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CURRENT STATUS
PROPOSED AMENDMENTS IN

THE BILL

Dr. Francis Atwoli, NOM (DZA) EBS, MBS
SECRETARTY GENERAL

coTU (K) VIEWS

or recetve or
receive
information ,

messages or any
digitalwork
related
communication
during out of
work hours ; and

27 A. (2) (b)
Specify the
nature of
compensation for
employees who
work during out
of work hours

compensation.
Further, inclusion of digital work as Overtime
lnclusion of digitalwork compensations in
collectively bargained agreements, CBAs

coTU (K) demands a specification of
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1. BACI(GROIIND
The Federation of Kenya Employers (FKE) is the most representative employers'
organization in Kenya. The Federation members employ atotal of 1.35 million
wage employees in Kenya. This represents 61%, of the formal private sector
employment in Kenya. The role of the Federation is to improve the business
environment for employers in Kenya through advocacy, effective
representation, social dialogue, and provision of value-add services. In addition
to representing employers in Kenya at locaJ. Ievel, the Federation also represents
employers at regional and international level including at East Africa
Employers Organization, Business Africa Employers Confederation,
International Organization of Employers (IOE), and International Labour
Organization (ILO).

In taking a policy position, FKE is guided with the need to ensure a balanced and
trusted policy positions that promote:

- Kenya's socio-economic development

- Accelerated job creation

- Enterprise development

- Fair labour practices

- Resilient and competitive employers

- fi611nenious industrial relation.

- Socia^l justice

c

P

- 
Feasibility and affordability of the costs associated with implementation of
the policy

- rt,
.,&9 89^[

2. FKE POSITION ON THE PROPOSED AMENDMENTS

FKE POBiIiOD
The Federation of Kenya Employers (FKE) does not agree with the proposed
amendments in the Employment (amendment) Bill, 2022 (Senate Bills No. 11 of
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2022) arrd therefore requests the Senate to not pass the proposed biIL
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3. REASONS FOR THE STATED FKE POSITION

a) Legislating the Right to disconnect hae far i'es,ching adverse effect on
employee+mployer relatioas
The right to disconnect remains a controversial issue in the management of
employment relation. Respecting an employee's personal time is clearly the
right thing to do. Even the most zealous managers would agree that forcing
their team to work unpaid overtime is unreasonable. But legislating this
commonsense approach is a big move, and one that has far reaching adverse
implications on industrial relations, employee working and workplace
management.

Prodoscore, a PSG equity backed company, has done extensive data analysis
on the impact of Legislating the right to disconnect. The data has provided
the following insights on some of the cons for the right to disconnect
legislation:

i) Legislation as a band-aid, not a cultural shift
Mandating the right to disconnect shifts the focus from companies to
government - legislating an area that may be better dealt with at the
employer level. A more grassroots approach would involve encouraging and
promoting better company culture by introducing changes across the board,
rather than singling out just one aspect of employee wellness.

ii) Removes employee choice
Post covid-19 pandemic, one particular aspect of workplace culture has come
to the forefront - flexibility. Workers want the ability to manage their own
time and the right to disconnect laws threaten that freedom.
People work differently. Some prefer to take breaks during the day to spend
time with family and recoup that time later when there are less distractions.
Others are carly birds, who Iike to get a few hours in before the rest of the
team come online. Mandating when employees can and can't plug into the
office strips them of that choice.

iii) The right to disconnect is too broad & ill-defined
As an example, Ontario introduced this law and one of the most compelling
criticisms of the Ontario Iaw is that it's too vague to be of much use. There
are still many unanswered questions such as, what if there is an after-hours
emergency? What constitutes work-related activity? How is it enforced?
If the Iegislation is going to work as intended, it needs to be clearly defined
so everyone knows where they stand.

b) L€gislatirg the right to disconnect haq had negetive ivnFlicationa on the
countries that have attempted to.

Page 2 of 7



A research by Capital GES, an employment company in European the market,
observed that the right to disconnect legislation has only yielded positive
outcome in remote employment model or civil service work. Where it has been
applied in a blanket way, it has been more of a grief to the economies than a
pleasant thing. Below, is a highlight of the right to disconnect legislation
some European countries and Ontario have in place.

i) France
France was the first European country to introduce legislation on the right
to disconnect. Since January 2017, France has legally required employers to
negotiate agreements with unions for a right to disconnect from technology
after working hours.

ii) Italy
After the French legislation was published, Italy was the next country to
introduce a right to disconnect in 2017. The Iesislation states that only
remote workers have the right to disconnect from technological devices and
from online platforms without suffering any consequences with regard to
their employment status or compensation. There are also sectoral and
company-Ievel collective agreements that provide for the right to
disconnect.

iv) Belgium
Belgium was the next country to introduce some legislation. In 2018, the law
made it ma,nda,tory for employers with more than 50 employees to discuss
the issue of disconnection and the use of digital tools with the workplace
health and safety committee. However, employees in Belgium thus have a
right to discuss issues of disconnection with their employers, but they do not
have a right to disconnect. In 2022, a new law passed in Belgium, which
allows civil servants to switch off work emails, texts and phone calls received
out of hours, without fear of reprisals. Plans are being discussed to extend
the new laws to employees in thc private sector.

v) Ireland
In April 2O2l,llre Irish government announced the new code of practice that
all employees officially had the right to disconnect from work to have a better
work life ba"lance. The new code ensured that employees had the right to
switch off from work outside of norma,l working hours, including the right
to not respond immediately to emails, telephone calls or other messages.
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iii)Spain
The next country to adopt the right to disconnect legislation was Spain. In
2018, along with the transposing the GDPR into Spanish law, a new set of
digital rights was introduced. Workers in both the private and public sectors
were given the right to disconnect to maintain their work life balance.



The code also stated that the employee should not have to routinely perform
work outside their normal working hours, and have the right not to be
penalised for refusing to attend to work matters outside of normal working
hours and that there is a duty to respect another person's right to disconneet
(for example: by not routinely emailing or calling outside normal working
hours).

vi) Portugal
In December 2o21, the Portuguese parliament introduced new Iegislation
sumounding remote work. One of the pieces of legislation that went into
effect in January 2022 was the right to privacy. The Labour Code now
stipulates those employers must refrain from contacting employees during
their rest period, except in case of force majeure. Companies that brea,ch this
right could face fines of up to €4,O8O. It has become a serious offense for
employers to violate the employee's privacy.

vii) North America
In the North America, it is only Ontario that has introduced the right to
disconnect. Ontario's right to disconnect law, which came into effect in June
as part of the Working for Workers Act. The Act requires companies with
over 25 employees to have a written policy that gives staff the ability to
ignore work outside of office hours. Already, the legislation has ignited
controversy, with some legal comrnentators calling it "procedural
rigmarole" and suggesting that it's purely a bureaucratic exercise without
any real substance.

What is theleeson from the mentiond countries?
The legislation of the right to connect is in a few developed countries in
Europe. The right to disconnect legislation varies in each country. One
country has chosen to focus on legislation for public workers, others have
focused on employee numbers. Other countries such as Portugal have
introduced fines while others have not. Since the explosion of working from
home during the pandemic, g'overnments in European countries have
focused on bringing in new policies to reflect the new world of work. Other
EU member states are still in discussion about national legislation. While the
EU parliament itself has also had some discussion surrounding legal
framework of right to disconnect, nothing further has been introduced. But
in all the countries the underlying factor is dealing with the remote working
arrang'ements and not onsite work.

c) The proposed amendments not only present radical changes to the
EmploymenL Act 2OO7 but also introduces new stringent measures that will
curtail the prerogative to manage enterprises by the owners. This will
automatically pose a challenge to Industrial Relations in Kenya. The changes
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proposed negates the very essence of managing enterprises freely to meet the
demands and challenges posed by the market.

d) These ctranges touch on employers'administrative prerogatives that should
not be curtailed by legislation. These changes, in our view, infringe on the
employer's right to manage the enterprise on day-to-day basis.

e) With the concept of formalizing the informal economy, this bill introduces
changes that will make it difficult to persuade the informal enterprises to
join the mainstream economy for the country's general growth and decent
work. Decent work agenda country prog'ramme if properly implemented will
increase formalization of the informal hence increase in revenue collection
for the Government to meet its needs.

f) The Bill fails to meet the simple threshold of the ILO conventions. The bill, if
passed, will create two centers of managerial power and ultimately
disharmony and indiscipline at workplaces. ILO has provided instruments
which have been successful in managing working hours. Some of them
include

i. Hours of Work (Industry) Convention, 1919 (No. 1)
ii. Hours of Work (Commerce and Offices) Convention, 193o (No. 30)

Under trours of work (Commerce & Offices) convention, 1930, there is a
provision for temporary exceptions which maybe granted in the following
cases:

(a) in case of accident, actual or threatened, force majeure, or urgent
work to machinery or plant, but only so far as may be necessary to
avoid serious interference with the ordinary working of the
establishment;
(b) in order to prevent the loss of perishable goods or avoid
endangering the technical results of the work;
(c) in order to allow for special work such as stocktaking and the
preparation of balance sheets, settlement days, liquidations, and the
balancing and closing of accounts;
(d) in order to enable establishments to deal with cases of abnormal
pressure of work due to special circumstances, in so far as the
employer cannot ordinarily be expected to resort to other measures.

g) The bill is too prescriptive by suggesting that employers should be required
to develop policies to regulate phone usage by employees outside work hours.
An employee has the right to keep their phone on or off if it is a personal
phone. If ttre phone is an official one, then the employee is under obligation
to use it as required by the enterprise. If the nature of the business requires
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such shift system or extension of working time to meet the business
demands, then such prescriptive nature will kill enterprises.

i) The bill will have an unintended adverse consequence on employment of
youths and women in this country and who are most vulnerable. The sectors
and nature of work to be highly impacted on by this bill are the low to middle
level skilled and service sector operations. Ttrese areas predominantly employ
youth and women. Does senate want to aggravate the employment situation
of youth and women in Kenya?

k) Flexibility is important for the Labour sector to thrive in the new normal
following the covid-19 pandemic outbreak. The emerging new normal
emphasizes more on results (output). The employer and the employee should
be allowed to agree among' themselves what arrangements work for them.
This bill will make it hard for the employer and employee to effectively
respond to challenges such as those presented by covid-l9 pandemic.

I) The engag'ement between employer and employee during out of work hours
is a management issue and should not be legislated. This should be left as it
is addressed in the current practices through the Collective Bargainilg
Agreements (CBAs) and the Human Resource Manuals at workplaces.

m) Is the right to disconnect limited only to an ernployee or does the employer
have it also? There are rights both ways, a right for employees to disconnect
from the employer should also be accompanied by a right by the employer to
also disconnect from the employee. That in the same breath the employees
should also not seek to reach the employer in any way after the working
hours. If that was to be the case, how do they expect employers to handle
things like hospital admissions or discharges, emergencies or other
approvals and interventions that require employer representatives to attend
to the employees outside working hours. It would basically take us back to
archaic and mechanical way of working, taking us away from the modern
co-creative collaborative relationship between the employer and employees.
Am sure that isn't what we want.
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h) Overtime is already provided for in the General Order. Most CBAs provide
for flexibility in management and regulation of working time. So far, to our
knowledge, no Union or employee has raised such concerns.

j) The Bill fails to recognize that the concept of Work, Workspace and work
hours have changed, and we must all adapt to it. It is a BilI stuck in the past
against the reality of the New Normal! This is not cured by passing
impractical amendments to an already onerous Employment Act.
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n) The process of introducing the bill is does not respect Tripartism and social
dialogue: key principles in management of the Labour sector.
The biII puts the social partners in an awkward position as no consultation
with the National Labour Board on the issue of the right to disconnect has
been done. It is important that the institutions of labour administration
especially the National Labour Board that advises on matters of employment,
Iabour relations and social policy development be given the opportunity to
exercise their mandate. Introducing the bill without regard to the tripartite
social diaJ.ogue institutions only leads to chaos and inefficiency in the
management of the labour market in Kenya

4. BIG}TT TO DISCO}TNECT AIID IITS RAMIFISATIONS TN LABOIIR
SECTOR: COMMENTS ON SPECIFIC SECTIONS

Section 27(A) of the proposed bill shift the managerial prerogative from the
employer to the workforce. This is contrary to the theory of managerial
prerogative. This negates the competing interest of capital and labour.
Currently the law is sufficient and there is no crisis to be cured.

Section 27(B) is a contradiction of the provisions of general order on overtime
payment. The number of employees cannot be used to create rights at
workplaces and therefore discriminatory.

The right to discipline seems to be taken away under the proposed bill. This
is again contrary to what the obligations of an employer under section 41 of
the Employment Act.

5. THE WAY FORWARD
The Federation of Kenya Employers (FKE) humbly prays the Senate to not
pass the Employment (amendment) Bill, 2022 (Senate Bill no. ll of 2022).
The proposed amendments are bad to the development and operations of the
enterprises, the Labour market, the economy, and the Industrial Relations in
Kenya.

Federation of Kenya Eynployers CFI(E)
13th March 2023
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To address the fears the Proposed bill is introducing in the Labour market,
the general order has provided for overtime and the formular to calculate the
compensation. An employee who for not more than 52 hours a week is not
entitled to compensation. Any hour worked over and above 52 hours shall be
compensated. This is regardless of online or physical.


