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URBAN DEVELOPMENT AND PUBLIC WORKS

STATE DEPARTMENT OF TRANSPORT &‘ \6\ \&
OFFICE OF THE PRINCIPAL SECRETARY
Telephone: +254-20-2729200 TRANSCOM HOUSE
Fax: +254-20-2726362 NGONG ROAD
E-mail: ps@transport.go.ke "P.0. Box 52692 - 00200
NAIROBI

When replying please quote Ref.
MOT&I/AT/014 VOL.II (75) ﬂ 3™ September, 2018
Micheal R. Sialai, EBS ® D L
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The Clerk of the National Assembly | Q //,l\ / / ?

Parliament Building
NAIROBI

Dear Sir

RATIFICATION OF THE REVISED CONSTITUTI‘O‘N OF THE AFRICAN
CIVIL AVIATION COMMISSION -

The Cabinet during the 3™ Cabinet Meeting 2018 held on 14™ August, 2018 approved
the ratification of the revised constitution of the African Civil Aviation Commission
(AFCAC).

Attached is a copy of the revised Constitution of the African Civil Aviation
Commission (AFCAC) and an Explanatory Memorandum for consideration by the
Committee on Transport, H\oq_sjr}g\igng Public Works.

Yours faithfully
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DEVELOPMENT AND PUBLIC WORKS

EXPLANATORY MEMORANDUM ON THE RATIFICATION OF THE
REVISED CONSTITUTION OF THE AFRICAN CIVIL AVIATION
COMMISSION (AFCAC)

(a) The Objects and Subject Matter of the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union’s
specialized Agency mandated with coordinating civil aviation matters in Africa
and cooperating with the International Civil Aviation Organization (ICAQ) and all
other relevant organizations and other bodies which are involved in the promotion
and development of civil aviation. Its main objectives are;

To foster compliance with ICAO Standards and Recommended Practices for
the safety, security and environmental protection in civil aviation in Africa;
Promoting understanding on policy matters between its member States and
States in other parts of the world,

To enhance the efficiency and regularity of the air transport industry among
African States and,

Formulating and enforcing appropriate rules and regulations that give fair
and equal opportunity to all stakeholders and promote fair competition.

(b) Any Constitutional implications including —

()  Any proposed amendment to the Constitution;
There is no proposed amendment to the Constitution.

(1) That the Treaty is consistent with the Constitution and
promotes constitutional values and objectives;

The Treaty is consistent with the Constitution and promotes
constitutional values and objectives.



(c) The National Interests which may be affected by the ratification of the
Treaty;

AFCAC shall work in close cooperation with the different AU Organs, (Regional
Economic Communities) RECs, ICAO and the United Nations Economic
Commission for Africa (UN-ECA) as well as with other governmental -and non-
governmental ‘international organizations, civil aviation service providers on civil
aviation matters of mutual interest. It is therefore in the interest of the Country that
it ratifies the Constitution so as to secure its interests.

(d)Obligations imposed on Kenya by the Treaty;

Sanctions - Any Member State that fails to honor its financial obligations to the
Commission for a period of two (2) years or more shall, as long as it is in such
arrears, forfeit the right to vote in the Plenary or to present candidates for any
elective or other post within AFCAC.

Denunciation - Any denunciation of this Constitution shall be made through
appropriate notification to the Chairperson of the AU Commission who, within
thirty (30) days shall advise AFCAC and its Member States accordingly. The
denunciation of any State from membership of AFCAC shall become effective one
() year following the recelpt by the Chairperson of the AU Commission of such
notification.

Settlement of Disputes - Any dispute arising between two (2) or more Member
States on the application or interpretation of this Constitution shall in the first
instance be settled through negotiations.

In case the dispute(s) remains unresolved within twenty one (21) days either Party
may refer the dispute to the Bureau for resolution. The Bureau shall make a
decision within sixty (60) days of receipt of the referral.

In the event that the Bureau cannot resolve the dispute or should their decision fail
to provide a satisfactory solution to either Party within sixty (60) days, the dispute
may be settled by arbitration. The arbitration team shall consist of a panel of
African arbitrators appointed by each party. An additional arbitrator shall be
appointed by the other arbitrators.

The arbitration panel shall adopt its own Rules of Procedure and make an award

within six (6) Months. The decision of the Panel shall be final and binding on the
Parties.



Without prejudice to the above provisions, the African Court of Justice and Human
Rights may be seized with any dispute regarding the application or interpretation
of this Constitution.

(e) Requirements for implementation of the Treaty;

The Constitution is open to signature, ratification, acceptance and accession by
African States in accordance with their respective Constitutional procedure. The
instruments of ratification shall be deposited with the Chairperson of the African
Union Commission which shall give notice of the date of deposit to AFCAC and
any Member States of AFCAC. The signing and ratification of the AFCAC
Constitution will ensure that Kenya meets her commitments as a member State and
maintains its membership to AFCAC upon definitive entry into force of the revised
Constitution.

(f) Policy and legislative considerations;

A Member State under the 1969 Constitution shall continue to maintain its
membership of AFCAC until such time that the revised constitution of 2009
definitely comes into force on ratification by the 15" African State.

(g) Financial implications;

The ratification of this Constitution will be incorporated into existing institutional
frameworks, there are no budgetary changes envisaged in terms of financial
implications. | |

(h)Ministerial responsibility;

The Cabinet Secretary exercises powers conferred by Section 52 (e) of the Civil
Aviation Act (No. 21 of 2013).

(i) Implications on matters relating to counties;
There are no implications on matters relating to counties.
(j) The summary of the process leading to the adoption of the Treaty;

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16 December, 2009. The new AFCAC Constitution
provisionally entered into force on 11" May, 2010 upon the 15" signature and will
definitely enter into force upon ratification by 15 African States in accordance with
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Article 19(4) of the said revised Constitution. Upon definitive entry into force the
revised Constitution will supersede the AFCAC Constitution adopted at Addis
Ababa, Ethiopia on 17% January, 1969.

(k) The date of signature;

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16® December, 2009.

() The number of States that are party to the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union’s
specialized Agency and therefore is constituted of Members of the African Union.
Membership is open to all African States and each Member State shall enjoy equal
rights in terms of participation and representation at AFCAC meetings.

(m) the views of the public on the ratification of the treaty;

The views of the public have not been sought regarding the ratification of the
Treaty.

(n)Whether the Treaty sought to be ratified permits reservations and any
recommendations on reservations and declarations;

The Constitution has Articles that allow for Consultations when need arises,
Dispute Resolution and Denunciation.

(o)The~ proposed text of any reservations that should be entered when
ratifying the treaty in order to protect or advance national interests or
ensure conformity with the Constitution; and

The Constitution has Articles that allow for Consultations when need arises,
Dispute Resolution and Denunciation.

(p) Whether expenditure of public funds will be incurred in implementing
the Treaties and an estimate, where possible, of the expenditure.



Public funds will be incurred in implementing the Treaties. The Kenya Civil
Aviation Authority has budgeted for the regular contributions. The regular budget
of AFCAC is funded through contributions made by Member States. Kenya joined
AFCAC in 1969.
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L WHEREAS cwxl avlatlon p]ays an lmportant role in achlevmg the

* CoNSTITUTIONOFTlE HE ARRICAN CIVIL AVIATION COM
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~ ¢Assembly’ mieans the Assembly of Heads of State and Government of the African Union;

“Chairperson” means the Chairperson of the AfricanUnion Commission;

i ‘Executlve Councxl’ means the Executlve Councrl of Mlmstels of the Afncan Umon

; ““ICAO”. means the Intematlonal Civil Av\anon OroamZatmn created pursuant fo the Clucago
~ Convention. 1944 and which is the mlernatlonal bocly responmble for the Legulatlon of. civil. avxatlon .

= _Dec151on

i functnons are descx 1bed in Article 10 of this Constltutlon

i RECS’ means lhe Reglona] Economxc Commumtles as: recoomzed by the AU

: _‘SEcx etarnat’ means the organreferred to m Amcle 14 of thls Constxtuuon

_‘Secretary Genelal’ means the Secretary ‘General of AFCAC as provnded for under: Amcle 14 of thls

means the sub-sectoral Committee on air transport, the Body referred to in Article 3 of the Rules of
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“AFCAC’® means the African Civil Aviation Commission as established in 1969 and referred to in Article
2 of this Constitution:

‘AFCAC Region’ shall refer to a geographical region of Africa, as defined by the African Union;

‘African State’ means an African State, member of the African Union or the United Nations;

‘AU’ means. the African Union as established by the Constitutive: Act of the Union;

e

‘Bureau’ me_:aris the AFCAC Bureau as described in Article 12 of this Constitution;

‘Constltutlon means$ tlus AFCAC Constitution as adopted by the Meeting of Plenipotentiaries held int
Dakar, Seneaa] on: the 16™ of December 2009,

‘Ex‘écuting Age’ncv’ means the Bodyvreferred to in A'rtic_le,9-.4 of the Yamoussoukro Decision;.

worldWIde

‘Member State means an. Afncan State Wthh has SIgned or latlﬁed/acceded to the AFCAC -
COﬂStltlltIOl'l

‘Momtormg Body means the Mon 1tormg Body estabhshed by Artlcle 9.2 ofthe Yamoussoukm

‘NEPAD’ means the AU New Partnelshlp for Afncan Development Programme

‘Plenar\" means the Assembly of ‘designated lepresentatwes of Member States of AFCAC whose

s it s

Constxtuuon
‘Sub- Commlttee on air tr anspo:t estabhshed under Article. 9 1 of the Yamoussoukro Dec1snon

Procedure of the Conference of Ministers of Transport, adopted by the Thirteenth Sess:on of the
E\ecutwe Counc1l held in Sharm El Shell\h Egypt, from 24 to 28 June 2008




Ihere sha]l comm'
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n) -"co :dmate the eleetron of African States into the ICAO C0uncrl and of Af carvexperts i
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e) develop collective arrangements to secure the necessary resources for the promotion of
international civil aviation, particularly those provided within the framework of bilateral and .

multilateral programmes for technical cooperation to Member States;

f) ensure advocacy and defence of common posmons of member States at international fora relating

to cavrl aviation;

g) ensure seamless and close co-operation with the various RECs as well as those of other Aﬁ ican

Organisations concerned with civil aviation matters;
) ad’v‘ise Member State‘s on all civil aviation matters;
1) examine specific ploblems ‘which may hinder the development and operation of the Afnean civil

-aviation industry and, where possible, take corrective and/or preventwe actions in coordinating
wrth Member States as requrred

1) -act pursuant to provisions of the Artlcle 9 of the Yamoussoukro DCClSIOﬂ to drscharge its dutres of I

| Exet:utnvJ Agency of An‘ Transport in Afcha

Ky develop and hannonrze comimon rules and regulations fo: the safety, securlty, envnronmental

proteetlon fair competition, drspute settlement and consumer protectron amongst others;

1) 1nc1ease a.nd coOrdmate synergies ‘in the ﬁelds of search and rescue, sa]vage and accrdent-

i _anEStIO’aﬂOﬂ

) 'coordrnate the development and lmplementatlon of p]ans in the ﬂeld of avratlon mfrastr ueture

! Navr gatlon Commlsswn aftel recelvmg the approval of AU 2

: wrl avratron bodies; and

) iperform such other finctions as may be conferred upon-it: by the Executlve Councrl or the

: Assembly of the African Union to fulfil its obJectwes

Artrcle 5:.
M en zbersh ip

Membershlp sha]l be open to an Afncan States Each Member State shall enjoy equal 11011ts m term of A
partrcrpatlon and reptesentatron at AFCAC meetmgs S Ok 0 51

~ Article 6
Legal Capacity

P

- 0) support and facilitate the appointmient of Africans into ICAO its organs and othel mternatronal" | 2

‘AFCAC shall enJoy, in the territory of each Member State, legal capacrty accor ded to leda] persons under A e o
~ the national laws of the Member: States as may be necessary for the fulf lment of ltS ob_)ectrves and the'
. exererse of its: runctxons . i 1 g
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The functions of the Plenary sljall be to:

a)
b)

c)

d)

¢)

)

: AFCAC

D

rn)

1. The, Bureau shall be composed of the Plesrdent and Fve (5) Vlce Presrdents elected by the Plenary m:_'
accordance with the AU veocraphrcal 1epresentat|on for mula. - : "

The Coordinator of the Aﬁlcan Group at ICAQO Council shall attend meetings of the: Bureau m an ex- :;3
offcro capacrty - :

‘elect the President and Vice-Presidents to serve as members of the Bureau,

on. crvrl av1atlon n Afnca W1th such functions as may be specified, and appomt their members

~of! AFCAC
) . appoint E\temal Audltors of AFCAC

- consider aud take appropuate action on the External-Auditors report

» 3 The Presrdency of AFCAC shall be on 1otat10nal basrs each revron servmg one (1) term of three (
-years 2

e

Article 11
Functions of the Plenary

issue policy guidelines through resolutions and recommendations;

approve the Orgamzatlonal Structure of AFCAC and appoint the Secretary General upon the -
recommendation of the Bureau;

approve 'the work programme, business plan, budget, rules and regulations of AFCAC;

establish committees and working groups, as necessary, to under take special assrgnments or tasks :

approve such other ¢ actlvmes rules and procedures as deemed approprlaie to meet. the. objectrves,f-

ensure the effectwe lmplementatron of the Y'xmoussouklo Decision, prlnCIpally the hbelalrzatron o
of air transport services;

adopt the ﬁnaucral rules and regulations, “accounting and auditing rules. and regulatlons for g

submlt' rts trrrannrualrepon on the state of Jmplementatlon of the Yamoussoukro DeCIsron o tl
Assembly of Heads of State and Government throuch the Executive Council; :

adopt its rules of procedure mcludmg the estabhshment of commlttces as. deemed appropwate as. 10
Well as the Rules of Pr ocedures of the Bureau; and

undel‘take such other functrons as may be requested or conferred: upon it by the relevant Organs of‘l 5
the AU the Momlorm0 Body and the Sub Commlttee of A1r Transport : ‘

Ar tlcle 12
The Bul eani

e




on :nf'i:nte_z‘l‘nai orgam zat
nay be deemed appropriate;

portsonxts activities to the P » nary an
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Article 14
The Secretariat

1. The Secretarlat shall be headed by a Secretary-General assrsted by the necessary and competent Staff |

for the smooth functlonmo of AFCAC.

2. The Secr etary Genexal shall be appomted by the Plenary upon the recommendatron of the Bureau.

3. In the appointment of the Secretary General and other Staff, consideration shall be made to ensure

competence qualrtrcatlon ‘experience, high integrity and geographical dlstrrbutron of posts.

4. The Secretary General shall serve in office for a term of three (3) years 1enewable once only for a
fur“(lrer term of three (3) years.

5. The Secretax‘v-Gener al shall

a).

b)‘

follow up and ensure the rmplementatron of ‘the resolutrons dnectwes and decrsrons of the-

Plenary, Bureau and Momtormg Body, in accordance with the rules and regulations. of AFCAC

represent AFCAC and defend rts mterests under the gurdancc and approval of the Plenary and the;

. Bureau;

c)_

d)

g).

i)

k).

promote the development of the proglammes prolects and rnmatrves of AFCAC

prepare and - submrt proposals. concemmg the work programmes; busmess plans strategrc\. ¥
_objectrves, prOJCCtS actrvntres and budcets of AFCAC and ensure therr unplementatron :

- overseé the admuustratrve and t' nancral management of AFCAC by appl oprrately managrng ﬂle, »
budoetary and financial resources mcludmg collecting the approved revenue from various sources; -4:

prepate financial reports mcludmg 1eports for'the past trlenmal and a budvet for the forthconnncr
triennial to be submitted by the Bureau to the Plenary for approval in accordance \’Vlth AFCAC
rules and 1equlatrons

submrt reports on the actlvmes ot AFCAC to the Plenary, Bureau and Monrtounc Body,

appornt staff and termmate contractsf"of _appomtment in aecordance wrth AFCAC Staff Rules and‘ ;
: Regulatrons : : : :

» prepare and service meetmgs ofthe: Plenary, Bureau and Committees of AFCAC

- organize meetings and undertake studies as necessary. and maintain relevant. records in relatron

thereto;

submit to the Bur eau and the Momtormg Body annual 1epoﬂs on the oper atrons of AFCAC

‘l\eep in custody the seal documents f les and other data relatrng or relevant to the work of
: AFCAC and- : ) ; ‘ -

m) make 1ecommendat|ons to rmprove AFCAC 'S opelatronal eff'crency
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% 1 Any Member State may subnnt p1 oposals for the amendment or revrsron 0 th]s C )i

: perlod of one 3 ear followmg notrf'catlon of Member States in accordance wlth the prowsm)ns of p_

SECTION V - TRANSITIONAL AND FINAL PROVISIONS

Article 19
Signature, Ratification, Aceession and Entry into Force

1. This Constitution shall be open to signature, ratification, acceptance and accesston by African States in
accordance with their respective Constltutlonal procedure.

The instrument of ratification shall be deposited with the Chairperson of the Aﬁ ican Union Commlssron

3. Any African State acceding to this Constitution after its entry into force shall deposit the instr ument of
accession’ WIth the Chairperson of the Commission.

4, Thls Constrtutron shall pr ovrsronal]y enter into force upon signature by fifteen AfnCan States and shal]
_ deﬁmtwe]y enter into force upon. ratification by fifteen (15) African States

e The Deposrtary shall give notice - to: AFCAC and any Member State, of the date on whlch thrs

Constltutlon enters into force provisionally and: det'nmvely

: . Article 2‘0'
- Transitional Arrangements

Wrthout prejudlce to Article 26 a Member State undef the 1969 AFCAC ConstrtutrOn shall contmue to -
mamtam rts member shlp of AFCAC until such a time that this Constrtutlon comes rnto force deﬁn '1vel~

Arncle 21
Denunciation

Any denuncratron of thrs Constrtutlon shaJl be made throucrh appropnate notrﬁca‘non to the Ch

the recerpt by the Chairperson of the AU Commrssmn of such notifi cation.-

e Artlcle22
-Ahz‘e'lidment and Revzsio‘n .

Proposals for amendments or revision shall be- submrtted to the’ Chalrpel soli of the AU Commlssroh N
'who shall transmlt the same to AFCAC and the Member States wrthm thlrty (30) days ofrecelpt theleof '

3 The Plenary shall meet to corrslder the proposals for amendments or reVlSlOTlS and submrt then'

1ecommendauons to the Executrve Council.

4 The Assembly upon. the advice of” the E\ecunve Councrl sha[l examine the recommendatrons w:th'v
crra

5, Amendments or xevrslons shal] be adopted by the Assembly and submltted for ratlﬁcatlon by all
Member States in accordance with their respective constitutional plocedure The amendments shall enter

into force 1n accordance wrth the p|0v1510ns of Article (19)

10
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the AU Commissron who, Within thirty (30) days, shall advise AFCAC and its Member States accordingly.
.The denuncratron of any State ﬁom memberslnp of AFCAC shall become eﬁ“ectwe one (1) year followrnﬂ, ;
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