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Micheat R. Sialai, EBS

The Clerk of the National Assembly

Parliament Building
NAIROBI

3th September,20l8

t9
o l) L-e

Dear Sir

RATIFICATION OF THE RE\ISED CONSTITUTION OF THE AFRICAN
CIVIL AVIATION COMMTSSION

The Cabinet during the 3'd Cabinet Meeting 2018 held on 14th August, 2018 approved

the ratification of the revised constitution of the African Civil Aviation Commission
(AFCAC).

Affached is a copy of the revised Constitution of the African Civil Aviation
Commission (AFCAC) and an Explanatory Memorandum for consideration by the
Committee on Transport, Public Works
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MINISTRY OF TRANSPORT, INFRASTRUCTURE, HOUSING, URBAN

DEVELOPMENT AND PUBLIC WORKS

EXPLANATORY MEMORANDUM ON THE RATIFICATION OF' THE
RE\TISED CONSTITUTION OF THE AFRICAN CIVTL AYIATION
coMMrssroN (AFCAC)

(a)The Objects and Subject Matter of the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union's
specialized Agency mandated with coordinating civil aviation matters in Africa
and cooperating with the International Civil Aviation Orgartization (ICAO) and all
other relevant organizations and other bodies which are involved in the promotion
and development of civil aviation. Its main objectives are;

To foster compliance with ICAO Standards and Recommended Practices for
the safety, security and environmental protection in civil aviation in Africa;
Promoting understanding on policy matters between its member States and
States in other parts of the world;
To enhance the efficiency and regularity of the air transport industry among
African States and;

Formulating and enforcing appropriate rules and regulations that give fair
and equal opportunity to all stakeholders and promote fair competition.

(b)Any Constitutional implications including -
(i) Any proposed amendment to the Constitution;

There is no proposed amendment to the Constitution.

(ii) That the Treaty is consistent with the Constitution and
promotes constitutional values and objectivesl

The Treaty is consistent with the Constitution and promotes

constitutional values and obj ectives.
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(c) The National Interests which may be affected by the ratification of the

Treaty;

AFCAC shall work in close cooperation with the different AU Organs, (Regional
Economic Communities) RECs, ICAO and the United Nations Economic
Commission for Africa (UN-ECA) as well as with other governmental and non-
governmental'international orgarrtzations, civil aviation service providers on civil
aviation maffers of mutual interest. It is therefore in the interest of the Country that
it ratifies flre Constitution so as to secure its interests.

(d)Obligations imposed on Kenya by the Treaty;

Sanctions - Any Member State that fails to honor its financial obligations to the

Commission for a period of two (2) years or more shall, as long as it is in such

arrears, forfeit the right to vote in the Plenary or to present candidates for any
elective or other post within AFCAC.

Denunciation - Any denunciation of this Constitution shall be made through
appropriate notification to the Chairperson of the AU Commission who, within
thirry (30) days shall advise AFCAC and its Member States accordingly. Thp
denunciation of any State from membership of AFCAC shall become effective one
(I) year following the receipt by the Chairperson of the AU Commission of such

notification.

Settlement of Disputes - Any dispute arising between two (2) or more Member
States on the application or interpretation of this Constitution shall in the first
instance be settled through negotiations.

In case the dispute(s) remains unresolved within twenty one (21) days either Party

may refer the dispute to the Bureau for resolution. The Bureau shall make a
decision within sixty (60) days of receipt of the referral.

In the event that the Bureau cannot resolve the dispute or should their decision fail
to provide a satisfactory solution to either Party within sixty (60) days, the dispute
may be settled by arbitration. The arbitration team shall consist of a panel of
African arbitrators appointed by each parfy. An additional arbitrator shall be

appointed by the other arbitrators.

The arbitation panel shall adopt its own Rules of Procedure and make an award

within six (6) Months. The decision of the Panel shall be final and binding on the

Parties.
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Without prejudice to the above provisions, the African Court of Justice and Human
Rights may be seized with any dispute regarding the application or interpretation
of this Constitution.

(e) Requirements for implementation of the Treaty;

The Constitution is open to signature, ratification, acceptance and accession by
African States in accordance with their respective Constitutional procedure. The
instruments of ratification shall be deposited with the Chairperson of the African
Union Commission which shall give notice of the date of deposit to AFCAC and
any Member States of AFCAC. The signing and ratification of the AICAC
Constitution will ensure that Kenya meets her commitments as'a member State and
maintains its membership to AFCAC upon definitive entry into force of the revised
Constitution.

(f) Policy and legislative considerations;

A Member State under the 1969 Constitution shall continue to maintain its
membership of AFCAC until such time that the revised constitution of 2009
definitely comes into force on ratification by the 15th African State.

(g) Financial implications;

The ratification of this Constitution will be incorporated into existing institutional
frameworks, there are no budgetary changes envisaged in terms of financial
implications.

(h)Ministerial responsibility;

The Cabinet Secretary exercises powers conferred by Section 52 (e) of the Civil
Aviation Act (No. 21 of 2013).

(i) Implications on matters relating to counties;

There are no implications on matters relating to counties.

fi) The summary of the process leading to the adoption of the Treaty;

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16th December, 2009. The . new AFCAC Constitution
provisionally entered into force on 1 1ft Muy, 2010 upon the 15ft signature and will
definitely enter into force upon ratification by 15 African States in accordance with

3
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Article 19(4) of the said revised Constitution. Upon definitive entry into force the

revised Constitution will supersede the AFCAC Constitution adopted at Addis
Ababa, Ethiopia on 17ft January, 1969.

(k)The date of signature;

The revised Constitution of AFCAC was adopted and opened for signature in
Dakar, Senegal on 16ft December,2}}9.

(l) The number of States that are party to the Treaty;

The African Civil Aviation Commission (AFCAC) is the African Union's
specialized Agency and therefore is constituted of Members of the African Union.
Membership is open to all African States and each Member State shall enjoy equal
rights in terms of participation and representation at AFCAC meetings.

(m) the views of the public on the ratification of the treaty;

The views of the public have not been sought regarding the ratification of the
Treaty.

(n)Whether the Treaty sought to be ratified permits reservations and any

recommendations on reservations and declarationsl

The Constitution has Articles that allow for Consultations when need arises,

Dispute Resolution and Denunciation.

(o)The proposed text of any reservations that should be entered when

ratifying the treaty in order to protect or advance national interests or
ensure conformity with the Constitution; and

The Constitution has Articles that allow for Consultations when need arises,

Dispute Resolution and Denunciation.

(p)Whether expenditure of public funds will be incurred in implementing
the Treaties and an estimate, where possible, of the expenditure.

4
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Public funds will be incurred in implementing the Treaties. The Kenya Civil
Aviation Authority has budgeted for the regular contributions. The regular budget
of AFCAC is funded through contributions made by Member States. Kenya joined
AFCAC in 1969.

KOIMETT, CBS
PRINCIPAL SECRETARY
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.AFCAC, u.leans the AfLican Civil Aviatiou Conrmission as established in 1969 and referred to in Article

2 of tlris Constitution:

-t r: ',A-FCAC Region' shall refer to a geoglaplrical region of Africa, as clefined by the Aflican Union;

I rl-.:^---.,Africau State' meaos an African State, nrenrber of tlre Afl'ican Union ol'the Urlited Nations;

,Assembly, nleans the Assernbly of Heacls of State and Govenrrnent of the Afl'ican Union,

,AU, rneans the Afrioan Uniorr as established by flre Constitr,ttive,Act oFthe Union;

,pureau, ureans tlqe AFCAC Bureau aS described in Article I2 of this.Constitutiorl;

lChairpersotl"' meat'lS the Chairpersorl of the Afi'ican [Jniorr Commission;

iConsfitutiop, means tlrjs AFCAC Constitutiorr as a(optecl by the Meetiug of Plenipotentiaries lreld in

Dakar, Seneghl on the I 6'l' of Decetnber 2009;

,Exee.uting Agehcy' means th.g Body tefurred to in Altic.le 9,4 of the'Yanloussoirkfo Decisiolt; 
,

,Exccutive Council' rneans the Executive Counci] of Ministdrs of the African Union; I 
,

*qCAO,, mqans tbe International Civil Avtalioir Organizatiou c_re4ted pursuaDt ,g. T". Chica'go

Couvention. 1944 and rvhich is the rinternationil bodyr respoirsibler for the regulation of civit aviiatloil

uiorldwide; 
:

tMember State, rileans an Africau Stnte lvhich lras signed or r:Atifiedlacceded to the AFCAC

Constitution;

.Mduitoring.Bodyt.mears the Monitoriirg Body estaAlished b1i tr1(iolEr9.2 of tttq Yanr
dl .':
uec.Isl0lr;
l

!NEPAD' irg*nth" A,u New Par.tnership for Afiicatr Dgvelopment Progrannle,

iPlenaqa ineans Ihe Assembly of lesignated 
t'epresentatives of Member States

functiorisar:el:describedin,Ar.ticlel0.oftlris'Constittrtion;".]'

,..nucs:rrre3rrs1heRegionajEcouol.lri9CommunitiesaSrecognized'by.tlteAU;

'Secr;etariat' meatrs'the oJ'gan :ref.erred to in Article

ous3oukto',

of AFCAC wliose

f 
4 of this Constitution; . ' ,: : ,

', ir:
of AFCACas'frovided for r:nder AltioG 14 of.this

' ::

Deci'sion'
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e) develop collective arranger-nerrts te secure the necessary resotll'ces for tlle prorlotiori of
internaiioual civil aviation, pafiictrlarly those provid'ed within tl"re ft'amervork of bilateral aird

rnulti latera I progralnmes for techn ical cooperat ion to Menrber States:

0 ensure advocacy and defence of cornmon positions of menrber States at international fola relating

to civil aviation;

g) erlsure seapiless and close co-operation witli the various RECs as weli as thoseiof ot}er Af ican
: Orgar)isa:tions collcerned witlr civil a.viatiQn hratlers;

h) 'advise Mernber States on all civil arriation nlatters;

i) exam,lne specific problems rvhlich

, ,aviatiql indup!ry atd, where Poss
witll Mernber States as required;

may hinder the development and operation of tlie Af ican civil
ible, take corrective and/or prevgntive aclqns iu coordinatirrg

; aot puisuant to provisioqs of the ArticJe 9 of the Yamousgoukro Decisios

x'cutifig Agency of Air TranSport in Africa; 
:. ,. I ,.:

k) derielop and'harmonize common r.ules aird regulations. for the s4fety,

protectiol" fa[r cornpetition, dispute settlement and consumer prqtegliol:ti

to disch4rgg its duties of-. ; .. -

1

,

secur'ity; €riv irotrmeittal
atpoDgst others;

aS nlay' be confented upon it by tfre Exe,cutive eoungil:or'thq
to fulfil its ol5jectives

'Article 5

Mernber State
.--,i

lights, [n ternls..

Article 6

Legol Qopocity
..:...,.

AFCAC,sliall enjoy, in tlie territpry of each

the, national laws of the.Member States: at

exereise of its ftinqtions.

,.:
.: , i ,





Article ll
Ft:otctions of the Plenin-y

The functions of the Plenary shall be to:

a) issue policy gtridelines tlirough lesolutiotrs and reconrmendations;

b)eleqtthePresicle[tarrdVice.-Presiclerrtstosef\,easmell1berSoftheBureatl;.

c) approve the Organizational Structure of AFCAC ancl appoint the Secretary General upon the

recornmendation of the Bttreatr;

d) appro-ve the wbrk pr:ogrdrnnre, busiuess plan, budget; rules and regulations of AFCAC;

e) establish cormniftees and wort<ing groups, as neie5siul, to undertake special: assignEetlts or taskq '

, on.civ-il aviation irr:Africa, witll such functions as may be specified, and appointtheir memberc; ,

g) appoirttExternai ,Aud'irtors of AFCAC;

h) consider aud,take appl'opriate aotion on the Exte.i:nal Auditors report;

i) egsure tlre- efflective.irnnler4ent4lion of tlre Yamous5oukro Decision, principatly the liberalization :

ofair transport services; '

ad_oqt. lre financial rules; and regulations; account'irrg and audritinB rutes zurd,'.rbgUlltiorr1t

AFCACI ,.

subrnit: its tri;annual'.report on the state of implementation of the'YamouSsoukio'Decisrc.n.tb
Asserrrblyof Hbads of State aud Goyernrnent tltrough tfte Exectrtive Council;

l) adopt its rules of procedgre, including the establishment of cotnlnittees
wellas tlre'Rules of'Ploceduros of the BureAu; and

as deemed'appropriate

by: ttie relevanf Or-gan p

.--- :.: : .. .' ..',.

as_

, , i.

m) underfake sucll other futtotions as pay !e requestegl or conferred.upon it
the AUl, the Morritoring Body aird the Sub-Cominittee qf dil T4ansport.

l.: -,

'. :

:. 
..i 

: : . ,

L The:Bureau shall be compoqed ,of iflre President and fivej (5) vice-Presidents
accordan0e with the AU geographical representatiorr forrnula.

6f.'

2. The Coor.dinatol of tlre dfr:icanlGrotrp at ICAO Counci I shall attend rneetin.gs

eiectgd by the

of the, Bureau, in

officio c4pacily.

. ..:.' ,"i.. , :

3. The Presidency of AFCAC shall,be rotational basis, eaclr r:egion serving onq (

n ::
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b.!r.1t:?.r.ir.,N .:jr, i.r-1.h.ri-i

Article 14

Tlte Sea'etariat

L The Secretariat shall be headed b), a Secr:eta.ry-Gerteral assisted by the necesSary and conrpetertt Staff
for the smoot]r futrctioning of AFCAC.

2.TlteSecretar:yGeneralsliallbeappointeclbythePlenarytrpontlterecomtnendatioiroftlreBirreau.

3. In the a.ppointrnent of the Secretary General and othel staff, consideLation shall be macle to ensure

conrpetence,'qualification, experience,irigh integriry and geographical distribution ofposts.

4, The Secretarlr General shall serve in office for a terrn of three (3) years renewable once. onh' for a

furllrer term of thiee (3 ) years

5. The Secretary-Geueral shall;

a) follow up
Pler:ar1i, B

b) represent AFCAC and defend its interests under the guidance and approval of the P ieriary ancl the
t Brr"ar; ''.

c) promo-te the developnreirt of the progtamlnes, prOjects and initiat'ives of AFCAC;

t
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d) prepare and submit proposals conceinlng the work progrdmlnes; business plans, strategjc

objectives, projects, activities and budeets of AFCAC and ensure their iinp[ernentation; ,-,..-.-,-,:

,e) 
i ovQrs'ee the adrr:rinistrative and firlancial,riianagemerl! of AFCA9 

.bY 
allfolrizitely m.airaging the

budgetary an<l financial resoulces including cotlecting the approved revenue from various sources;

0 prgpar.e fiualqial reports inc.tud-ing report$ f9rtl19 pagt trjennial and

triennial to be submitted'by the Bur,eau to the Plenaryr for approval

nrles and regtrlations;

, rrf rnake recomtnendations to

a brrdget for the fortllcorning
in accordarrce rvith AFCAC

g) subnrit reporls on the activities of AFCAC to the Plenary; Burpau and.Mo-nitor'ing Body' , .: ,

. h): 
1nno,1;,,t 

staff ard terminate gontrricfs,,Of appointrneul i.1r;aecorfance With AFqAq Stuif nrl6,S'1ld,

i)I pr-epare and service rneetingsof the'PlpnaLy, Bur,eau and Comirlittees gf AFeAC;

j) qryanize rneetings and uirdertake studieS. as neoessary and triaintain relevallt iecords in relatiort

thereto:

I

I .,.
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SECTION V - TRANSITIONAL AND FINAL PROVI.SIONS

Article l9
Signaltrle, Ratification, Acce.ssion and Enttlt into Force

i. Tltis Constitution shall be ol)en to sigratule, ratiflcation, acceptatlce And accessioll b)/ African States in

accordance with the ir respective Con stitut ional pLocedtrre.

2. The instruruent of latificatiorr shall be deposited rvith the Chailpersoh of the Af ican Urlion Commission,

3. A:ry African State acceding to this Qonstittrtion alter its entry into force shall deposit the instrtrment of
accession rvith tlre Chairperson of tlrq Comrtrisslorr.

''Tr an sit ion al Aw an ge m e\ t$

Without prej-udice to Article 26, a Merriber State undet tliq I

rnaintain its inem'bership of AFCAC untilsr,tch a tlme thattltis
-L ,r'i
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