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Reference is made to the above matter and our letter dated the 25 Juvr 2017, \\ A
referenced DOJ/CONF/10HR/6/18/VOL A1 A ‘copy i erydosed herewith for ease of &‘9
reference. , ‘ ) . O

\WWe have received communication ._fromthefkenyah Missi_on"i_rr,Vienna inquiring about | 9)(77
the status of the ratification-process of the 'Agreem'ent for the Establishment of the 7~

International Anti- Corruptron Academy (IACA) (N, Cf-'”j") |
AR

Kenya is a signatory to the Agreement for the Estabhshment of the International Anti- /Q |
{ !

Corruption Academy during the I1ACA High Level Founders Conference on the 3 04 Lg'
September 2010. The Agreement came into force on the 8t March 2011 consequently, ¢
the IACA enjoys observer status with the UN Social and Economic Council, among L (k\\‘
other bodies. IACA’s core purpose is to promote effectlve and efficient prevention Q@J
and combating of corruptlon by:

a&) providing anti-corruption education and professional training;
Q/
Q ’S\J b) undertaking and facilitating research into all aspects of corruptlon

V\)V(QJ‘KC) providing other relevant forms of technical assistance in the fight against (Y
2

U,\QJ corruption; and \ | j%)/)

’ A Uy d) fostering cooperation and networking in the fight against corruption. fyz

In view of the emerging nature of corruption, it is necessary for the Country to (9& i
collaborate with other States in the anti-corruption war as well ensure its officers are
t par with their counterparts in terms of capacity. The success of the war against
. corruption therefore needs, on top of the leglslatlve and institutional framework,
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competent officers to develop and implement anti-corruption laws, policies and

plans.

IACA

serves as a think tank through its research function and has valuable

contribution towards development of stronger anti-corruption policies at regional and
international levels. .

During the Second Cabinet Meeting of 2017 held on the 6™ April 2017, Cabinet
considered and:

a)

b)

d)

approved Kenya’s ratification of (accession to) the agreement for the
establishment of the International Anti-Corruption Academy as an international
organization;

directed the Attorney General to facilitate the submission of a Memorandum to
Parliament;

directed the State Law Office and Department of Justice and the Ministry of
Foreign Affairs to make necessary arrangements for the preparation and
deposit the instruments>of ratification (access1on) to the Agreement for the
Establishment  ofy:the nz‘ernat/dnal Antl-(_'orrupz‘lon Academy as an
International Ofg’ Eéﬁoma\ﬁ/)ltthpOSItory of it e?Agreement and
SNG ) 5‘%& 3, e
approved the appomtmentfgofﬁt . e;i
& T B &
Austria, toﬁ"épresent Keny,a '
accordance wuth the%rovmon-of Artlél/e\:
! > % | ‘\L‘ Y n t
% AN

,go_les of-the lACA . Agreement and the
“‘:.\\} %

2); of the Agreement
“(} @vﬁ{) &

Memorandum on thezlmphcatlons of ‘Fth Ratlt""' tlenﬁof the Tre‘aty for consideration

~ihara Kariuki
 ATTORNEY-GENERAL

Copy to: Mr. Kennedy Ogeto, EBS

Solicitor General
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Mr. \MICHRER (L. SURY 155
Clerk of The National Assembly
Parliament Building

P.O. Box41842-00100
NAIROBI

RATIFICATION (ACCESSION) OF THE AGREEMENT FOR THE ESTABLISHMENT OF THE
INTERNATIONAL ANTI-CORRUPTION ACADEMY AS AN INTERNATIONAL
ORGANIZATION ' ' '
Reference is made to the above matter.

Kenya is a signatory to the Agreement for the Establishment of the International Anti-
Corruption Academy during the IACA High Level Founders Conference on 3 September
2010. The Treaty came into force on 8 March 2011 and consequently, the IACA enjoys
observer status with the UN Social and Economic Council, among other bodies. The IACA
~core purpose is to promote effective and efficient prevention and combating of corruption

.by:

a) Providing anti-corruption education and professional training

b) Undertaking and facilitating research into all aspects of corruption

c) Providing other relevant forms of technical assistance in the fight against corruption
d) Fostering cooperation and networking in the fight against corruption

In view of the emerging nature of corruption, it is necessary for the Country to collaborate
with other states in the anti-corruption warfare as well ensure its officers are at par with
~ their counterparts in terms of capacity. The success of the war against anti-corruption
therefore needs, on top of the legislative and institutional framework, competent officers
to develop and implement anti-corruption laws, policies and plans.
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The IACA serves as a think tank through its research function, and will ensure valuable
contributicn towards development of stronger anti-corruption policies at regional and
international levels. = -

During the Secénd Cabinet Meeting of 2017 held on 6™ April 2017, Cabinet considered
and: Co :

a) Approved Kenya'; ratification of (accession to) the agreement for the establishment
_ of the International. Anti-Corruption Academy as an international organization.
b) Directed the Attorney General to facilitate '..th_e submission of a Memorandum to
Parliament - - - '
¢) Directed the State Law Office and Department of Justice and the Ministry of Foreign
Affairs to make necessary arrangements for the preparation and deposit the
instruments of ratification (accession) to the Agreement for the Establishment of the
International Anti-Corruption Academy as an International Organization; with the
Depository of the Treaty: and
d) Approved the appointment of the Ambassador of the Republic of Kenya to Austria,
. to represent. Kénya as a member of the Assembly of Partjes, in accordance with the
. provision of Article V (2) of the Treaty.

By virtue of Section 8 of the Treaty Making and Ratification Act, this Office is required to
seek approval of the National Assembly to ratify the Treaty. :

In light of the above please find enclosed 3 copies of the IACA Agreement and the
Memorandum on the implications of the Ratification of the Treaty for consideration and
approval by the National Assembly.

Gl MUICAI, EGH, SC
i TORNEY-GENERAL




APPENDIX 1

MEMORANDUM ON THE IMPLICATIONS OF THE RATIFICATION OF THE
AGREEMENT

1. Objectives and subject matter of the Agreement

The subject matter of the Agreement is the establishment of the International Anti-
Corruption Academy (IACA) as an international organization to facilitate the provision of
anti-corruption training programmes to member states and other interested parties'. This
would give IACA the necessary immunities, privileges and recognition among state
parties and other international organizations.

The obijects of the Agreement are set out under Article 1I(1) of the Agreement, which
provides that, the purpose of the Academy shall be to promote effective and efficient

prevention and combating of corruption by:-
a) providing anticorruption education and professional training;

b) undertaking and facilitating research into all aspects of corruption;

¢) providing all other relevant forms of technical assistance in the fight against

corruption; and

d) fostering international cooperation and networking in the fight against corruption.

2. Constitutional implications

The ratification of the Agreement will not offend any provision or principle of the
Constitution of Kenya. Indeed, the Agreement is consistent with the Constitution and
promotes its values and objectives, especially with regard to Article 10 (National values
and principles of good governance): Article 232 (Values and principles of public service),
and Chapter Six (Leadership and Integrity). In effect, the ratification of the Agreement
will facilitate the actualization of the integrity provisions provided for under the
Constitution and various anti-corruption, ethics and integrity laws and policies.

3. National interests

The ratification of the Agreement will not adversely affect Kenya's national interests as it
is in line with the provisions and aspirations of the Constitution of Kenya, and Vision

2030

1 =5r a copy of the IACA Agreement and more background information on IACA, see: nttps://www.iaca.int.
1




4. Obligations imposed on Kenya by the Agreement

a) Financing of IACA: Under Article XI(1)(a) of the Agreement, a party to the
Agreement may make voluntary contributions to IACA. This means that it is
optional for a party to contribute funds to the Academy.

b) Consultations and Exchange of Information: Article Xll(1) of the Agreement
provides that, “Parties to this Agreement shall keep each other informed of and
consult on matters of interests concerning  their cooperation under this
Agreement, either at meetings of the Assembly or at other times as appropriate.
Article Xl (2) of the Agreement provides that, the consultation and exchange of
information shall be done in accordance with each Party’s applicable rules
concerning disclosure of information and subjects to arrangements which parties
may conclude for purposes of safeguarding the confidentiality, restricted character
and security of information exchanged. Those arrangements remain binding on a
party, even after the termination of the Agreement or withdrawal of a party from

the treaty.

¢) Liability: Kenya's membership of IACA will not attract any form of liability.
Article XV of the Agreement provides that, “The parties to the Agreement shall
not be responsible, individually or collectively, for any debts, liabilities, or other
obligations of the Academy”.

d) Settlement of dispute: Any dispute between IACA and a party or between parties
under the Agreement shall be resolved through arbitration, as per the provisions
of Article XIX of the Agreement.

5. Requirements for the implementation of the Agreement

Regarding the implementation of the Agreement, a party may make voluntary
contributions to IACA (Article X1), and shall consult and exchange information with other
parties on matters concerning their cooperation under the Agreement, subject to their
domestic laws (Article Xll). IACA may also conclude Agreements with parties or other
states to secure appropriate privileges and immunities (Article XIV).

6. Policy and legislative considerations

The ratification of the Agreement will not contravene any policy or law or necessitate
the amendment of existing policies or laws.

[t e S
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7. Financial implications

Contributions towards the running of the activities of |ACA are optional, as per Article XI
of the Agreement. Thus, Kenya may «pt to contribute or not, towards such
programmes. However, in order for the country to reap maximum benefits out of its
membership of the Agreement, Kenya would be encouraged to contribute some funds
towards the running of IACA. There may be consequential but minimal funds towards
the running of IACA. There may be consequential but minimal financial implications in
terms of participation in the Assembly of parties, usually held annually or biennially.

8. Ministerial responsibility

Under the current Presidential Circular on the Organization of the Government of the
Republic of Kenya, (Executive Order (No. 1 of 2016, May, 2016), the State Law Office
and Department of Justice, which has the status, powers and functions of a ministry, has
been assigned ministerial responsibility over anti-corruption strategies, .integrity and
ethics. As such, the Attorney General will oversee the implementation of the Agreement,
in accordance with the provisions of Article 132(5) of the Constitution, and in liaison
with the Registrar of Treaties as per the provisions of Section 12(4) (b) of the Agreement
Making and Ratification of Treaties Act, 20102. Where necessary consultations will be
held with the Ministry of Foreign Affairs, and other key stakeholders, such as Parliament.

The State Law Office and Department of Justice, through its Department of Justice
 (DOJ), will create the necessary awareness on the benefits of the treaty, as required
under Section 15(3) of the Act, and facilitate the necessary reporting, through the AG,
and the Cabinet Secretary for Foreign Affairs as provided for under Section 16 of the Act.

9. Implications on matters relating to counties

The ratification of the Agreement will have no implication on matters relating to
counties. The subject matter of the Agreement is corruption, criminal law matter, which
under Part 1 of the Fourth Schedule to the Constitution falls within the domain of the
National Government. Further, ratification of Agreement is a foreign affairs and policy
issue. which falls under the mandate of the National Government. Thus, the ratification
of the Agreement will not have any implications on matters relating to counties.

Nonetheless, in line with the Governments’ agenda of fighting corruption and promoting
good governance and ethical leadership in the two levels of Government (national and
county, the State Law Office and Department of Justice will endeavor to create the
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necessary awareness, through the council of Governors, about IACA training programmes
and opportunities.

10. Summary of the process feading to the adoption of the Agreement

IACA has received recognition within the UN and also Conference of States Parties to
UNCAC. For instance, the UN General Assembly (UNGA), through Resolution 2009/22
of 14 December. 2009 and the Conference of State Parties (COSP) to the UNCAC held
at Doha, Qatar 9-13 November, 2009, through Resolution 3/4, approved the
establishment of IACA. IACA’s establishment was the result of collaboration between the
Government of Austria and the UN Office on Drugs and Crime (UNODC), INTERPOL
and the European Anti-Fraud Office. IACA is currently based in Luxembourg, near
Vienna, Austria.

Between June and September, 2010, some correspondence was exchanged and
consultations held between Austrian/IACA representatives and Kenyan institutions, such
as:- the Embassy of Kenya (Vienna); the Ministry of Foreign Affairs; the former Ministry
of Justice. National Cohesion and Constitutional Affairs (MOJNCCA); the Kenya Anti-
corruption Commission: the Judiciary; State Law Office and Department of Justice. From
those consultations, the Government of Kenya noted that there were potential benefits
to be gained from the membership of IACA, more so for Kenya which had committed
itself to implementation of UNCAC and other anti-corruption instruments.

Consequently, Kenya agreed to become a signatory.

To highlight the importance of IACA in the fight against corruption generally and
especially UNCAC implementation, the Faculty of IACA, UNODC, the Austrian
Government and other stakeholders organized a High Level Founders Conference in
Hofburg, Vienna, 2-3 September, 2010. The delegates were also conducted on a tour of
the IACA campus in Luxembourg, Austria. The conference was officially opened by the
Secretary General of the United Nations, H.E. Bank Ki Moon.

During the High Level Segment of the Conference held on September, 2010, 36 states
and organizations (including Kenya), signed the Agreement. The then Minister of Justice
National Cohesion and Constitutional Affairs (the late Hon. Mutula Kilonzo, EGH, SC,
MP) signed the Agreement on behalf of Kenya, pursuant to the full powers granted to
him by the then Minister for Foreign Affairs (Hon. Moses Wetangula, EGH, MP) on 27"
August, 2010. This made Kenya become one of the Founder Members of IACA.

The Agreement came into force on gth March, 201. Consequently, IACA is now

recognized as and has the status of, an international organization and enjoys observer

status with the UN Social and Economic Council (ECOSOC), among other bodies. As of
4 .




16 March, 2016. the Agreement had 67 parties and 53 signatories. A list of the current
parties - and signatories can be accessed through:
http://www.iaca.int/constituency/psarties-signatories.

On 24" July, 2012, the Ministry of Foreign Affairs vide their letter Ref. MFA.TCA 12/54
of July, 2012 proposed to the Ministry of Justice to consider initiating a process for
Kenya's ratification of the Agreement. In a follow-up letter to the Ministry of Justice,
Ref. MFA.TCA 12/54 of 29t August, 2012, the Ministry of Foreign Affairs reiterated the
need for Kenya to accede to the IACA instrument and also participate in the 1 Assembly
of IACA states parties, which was to be held in Vienna, Austria on 29" -30™ Novemnber,
2012. Subsequently, the Ministry of Foreign Affairs, vide its letter Ref. MFA.TCA 12/54
of 20t August, 2013 and Ref. MFA. TCA 12/54 Vol. VI (76) OF 29t December 2015
requested the AG to facilitate the ratification of the IACA Agreement.

Between 2013 and 2016, there has been a lot of correspondence the AG's office and
MEA over the matter. On 30t September, 2013, the AG wrote to MFA, vide his letter
Ref. AG/CONF/19/102 Vol.1, forwarding a Cabinet Memo for ratification of the IACA
Agreement. Although MFA eventually approved the Cabinet Memo, a need arose for an
update Memo in order to take into consideration recent developments on IACA.

During the Second Cabinet Meeting of 2017 held on 6* April 2017, Cabinet considered
and:

a) approved Kenya's ratification of (accession to) the Agreement for the
establishment of the International Anti-Corruption Academy as an international
organization;

b) directed the Attorney General to facilitate the submission of a Memorandum to
Parliament;

c) directed the State Law Office and Department of Justice and the Ministry of
Foreign Affairs to make necessary arrangements for the preparation and deposit
the instruments of ratification (accession) to the Agreement for the Establishment
of the International Anti-Corruption Academy as an International Organization;
with the depository of the Agreement; and

d) approved the appointment of the Ambassador of the Republic of Kenya to Austria
to represent Kenya as a member of the Assembly of Parties, in accordance with

the provision of Article V(2) of the Agreement.
11. The date of signature

Kenya became a signatory of the Agreement on 2 September 2010, during the IACA
High Level Founders Conference, held in Vienna, 2™ -3 September, 2010. The then
Minister for Justice, National Cohesion and Constitutional Affairs signed the Agreement

g




on behalf of Kenya. Pursuant to the full powers granted to him by the Minister for
Foreign Affairs on 27t August, 2010.

12. The number of states that are party to the Agreement
As of 161" March, 2016, the Agreement had 67 parties and 53 signatories. A list of the

signatories can  be accessed through: https://www.iaca.int/constituncy/parties-
signatories.html (accessed on 25th July, 2016).

13. The views of the public on the ratification of the treaty

The former Minister for Justice, National Cohesion and Constitutional Affairs informed
the members of the public about Kenya’s signing and intended ratification of the
Agreement, through a Press Release issued in Nairobi on 9% September, 2010. More
information on the Press Release may be obtained from The Standard edition of 9t
September. 2010 or through:
h‘rtpj[ww.standardmedia.co.ke/?artideD=ZOOOOI794&storytitle-:Kenya-sb:ns-deal-to-
join-anti-corruption-academy.

So far. there has been no objection to the ratification of the Agreement. All the key
stakeholders in the fight against corruption at the time were consulted over the signing of
the Agreement and formed part of the Government delegation to the High Level
Founders Conference held in Vienna, 2™ — 3% September, 2010. Some of the institutions
involved were:- MOJNCCA: the Kenya Anti-corruption Commission (precursor to the
Ethics and Anti-Corruption Commissicn); the Office of the Director of Public
Prosecutions: the State Law Office; the Judiciary and the Ministry of Foreign Affairs.

Additionally, the Strategic Plan (2013-2017) of the Office of the Attorney General and
Department of Justice (which in May, 2016 became the State Law Office and Department
of Justice): had provided for the ratification (accession) of the IACA Agreement. The
development of the Strategic Plan involved many stakeholders, who agreed with that
proposal. among others.

It is also noteworthy that, the Report of the Task Force on the Review of the Legal,
Policy and Institutional Framework for Fighting Corruption in Kenya, which was
presented to H. E. the President by the Attorney General on 17% November, 2015, has
also recommended, among other things, Kenya's accession to the IACA Agreement. The
development of the report involved many stakeholders’ consultations, including civil
society, which endorsed the recommendation that Kenya accedes t the IACA Agreement.




14. Whether the Agreement permits reservations and any recommendations on
reservations and declaration

The Agreement does not have any express perisions on reservations. However, in
practice parties do enter reservation to the Agreement, in accordance with the provisions
of Article 20(3) of the Vienna Convention on the Law of Treaties. For instance, Israel
and China have made reservations to the provisions of article XIX of the Agreement (on
Settlement of Disputes). There is no justification for Kenya to make such a reservation to

the Agreement.
15. The proposed text of any reservation
There are no proposed reservations to the Agreement.

16. Whether ekpenditure of public funds will be incurred in implementing the treaty
and an estimate, where possible of the expenditure

Unless Kenya chooses to make voluntary contributions to IACA, as envisaged under
Article XI of the Agreement, there will be no direct expenditure of public funds on
IACA. However, there may be indirect costs relating to participation in the 1ACA
Assembly of Parties and the training of public officers at IACA, if Kenya decides to
participate in the same. It is expected that the concerned ministries will budget for

such matters.
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THE PARTIES, o

:
1
!

¢

!
NOTING the important co;itributions in the fight against corruption of the United Nations

V'|
Office on Drugs and Crime (UNQPC), as the guardian of the United Nations Convention against

Corruption (UNCAC); i

ACKNOWLEDGING the?éprepa.rations made at the international level and in particular
the substantial efforts of the Repuzi;alic of Austria in close coopération with UNODC as well as of
the other founding Parties in es’%:lblishing the International Anti-Corruption Academy, IACA,
(hereinafter referred to as “the Aojiademy”) and their strong support for the Academy; .

NOTING the 10ng-stand:i:ng efforts and the continued support of the ' International

Criminal Police Organization (INZ'F‘ERPOL) to design and develop initiatives to prevent and fight

. . M
cormuption worldwide; ';';

NOTING the considerabl%. support of the European Anti-Fraud Office (OLAF) and other

|
participants in this common endeavor,
i



EMPHASIZING the global and inclusive nature of this initiative and the importance of
striving for geographical diversity;

RECOGNIZING the importance of collaboration in Joint efforts at the global and regional
levels in support of UNCAC and other relevant international infétnlments;

SHARING common goals with regard to the delivery of technical assistance and capacity

{

building as key instruments in the ﬁght against corruption;

|

NOTING that anti-corruption education, professional training and research are important

|
{
i

components of such assistance and capacity building;
WISHING to enhance their common goals by the establishment of the Academy on the

basis of a multilateral agreement open to Member States of the United Nations and

intergovernmental organizations (hereinafter referred to as ‘fIntemaﬁonal Organizations™) and
: .
inviting them to join forces and to become Parties to this Agre¢ment;

RESPONDING to the invitation of the Republic of! Austria to host the Academy in

Laxenburg near Vienna;

)

HAVE AGREED as follows: ‘. i

ARTICLE 1
Establishment and Statusz
1. There is hereby established the Academy as an Intemat:ional Organization.
2. The Academy shall possess full international legal pers‘ionality.

3. The Academy shall infer alia have the legal capacity:
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to contract;
Wl

to acquire and di'spos:%e of immovable and movable property;
to institute and respoltixd to legal proceedings;

NI
to take such other acg;on as may be necessary for the fulfillment of its purpose and

|
i
i
H

activities. !
|

The Academy shall operate l‘n accordance with this Agreement.

ARTICLE IX

| Purpose and Activities

i

1. The purpose of the Acaderiiy shall be to promote effective and efficient prevention and

o
b
i

combating of corruption by :!
(@  providing anti—comfi;#tion education and professional training;
i
*(b)  undertaking and-l fac;i:litating research into all aspects of corruptiorr;
(c)  providing other ref];evant forms h of technical assistance in the fight against
corruption; f)s |
(d) fostering intemaﬁor;:al cooperation and networking in the fight against cormuption.

:‘I
2. The activities of the Academy shall observe the principle of academic freedom, meet

1!

highest academic and professioné?l standards and address the phenomenon of corruption in a
it

comprehensive and inter—discipli%’:aary way, taking due account of cultural diversity, gender

il
equality and recent developments 1‘;1 the field of corruption at the global and regional levels.
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ARTICLE IIL
Seat
1. The seat of the Academy shall be located in Mxenb@g, Austria, under such terms and

conditions as agreed between the Academy and the Republic of Austria.

2. The Academy may establish facilities in other locations as required to support its
activities. ‘
ARTICLE IV
Organs i
The Academy shall have :

i

()  an Assembly of Parties, hereinafter referred to as “the Assembly™;
(b)  aBoard of Governors, hereinafter referred to as i‘.‘the Board”;
(© an International Senior Advisory Board;

(d) an International Academic Advisory Board;

(e) aDean.

ARTICLE Y
Assembly of Parties
1. The Assembly shall serve as a forum for the Parties tp this Agreement to consult on the
overall policy of the Academy and on other matters of intereslé under this Agreement.
2. The Assembly shall consist of representatives of the Parties. Each Party shall appoint a
representative to act as a member of the Assembly. Each rréember of the Assembly shall have

one vote.




3. In particular, the Assembly sha.ll:

(@ Adopt recommendahons relating to the Academy's policies and management for

consideration by the Board;

(®) Adopt the work pr‘pgmrnmc and budget of the Academy as proposed by the

o
It

Board; '

(c) Engage in fund~raising activities for the Academy in accordance with Article XI;
|" I
(d)  Elect the members ;c')f the Board in accordance with Article VI;

(e) Decide on the remofélal of members of the Board by a two-thirds majority;

1
o

® Review the progré;ss of activities of the Academy on the basis of, inter alia,
i
reports by the Board'
(2 Approve mtema.txoﬁal agreements;

(h)  Approve the estabh%hment of facilities in other locations.

4, The Assembly shall meet; at least once a year and shall take its decisions by simple

; |
'

majority unless otherwise provid?ed by this Agreement. The Assembly shall adopt its rules of
rI

A
procedure and shall elect its oﬁﬁccrs, including its President and two Vice-Presidents. The

members of the Board and the Dean may participate in the meetings of the Assembly without the

right to vote. |
|
I
|
| ARTICLE VI
|
hi Board of Governors
|
i
L The Academy shall be ngemed by a Board consisting of eleven members in total. Nine

members shall be elected by tﬂe Assembly taking due account of their qualifications and

experience as well as the prmmpie of equitable geographical distribution. In addition, UNODC
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and the Republic of Austria are each entitled to appoint one member. The members of the Board

shall serve in their individual capacity for a term of six years and shall be eligible for re-

election/re-appointment for not more than one additional term.; At the first election five members

shall be elected for a period of only three years.

2. In particular, the Board shall:

(@)
(b)

(©)

(d)
(€

®.

()
(h)

G

- Decide on the strategy, policies and guidelines for the activities of the Academy;

Adopt the rules governing the operation of the Academy, including financial

regulations and staff rules;

Appoint the Dean for a renewable period of four gyears, evaluate his or her activities
and terminate, if necessary, the appointment of thse Dean;
Establish, where appropriate, advisory boards and elect their members;

i
Elect the members of the International Senior Advisory Board and the International
Academic Advisory Board, taking due account of their professional qualifications

and experience, the principle of equitable geographical distribution as well as

gender equality;

Submit the work programme and budget of tﬂe Academy to the Assembly for
adoption; :

Appoint the independent external auditor;

Approve the annual audited statement of the Academy’s accounts;

Report to the Assembly on the progress of the acjtivities of the Academy;

Consider the recommendations of the Assembly relating to the Academy's policies

and management;
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(k) Adopt strategies and'!guidelines for ensuring the financial resources of the Academy
and assist the Dean’; efforts to that effect;

(1) Determine the condfl:tions of admission of participants in the Academy’s academic

activities;

;I
(m) Approve the establigﬁlment of cooperative relationships in accordance with Article
{

]
‘

(m) Submit intemationa{iagreements to the Assembly for approval;
(o) Evaluate the activiti;:*,s of the Academy on the basis of reports by the Dean and make
f
recommendations copcerning these activities.

3. The Board shall meet at léést once a year at the seat of the Academy and shall take its
t

]

decisions by simple majority unlzéss otherwise provided by this Agreement. Each member shall
8

have one vote. The Board shall édopt its rules of procedure, shall elect its officers, including its

Chairperson and Vice-Chairpersgn, and may establish committees as deemed necessary for the

]
)

efficient functioning of the Acadl*l;my.

|
1t
:

ARTICLE VII

Inté.!;national Senior Advisory Board

]

1. The Board shall be advisé;d by an International Senior Advisory Board (ISAB) consisting

of up to fifteen members who. sb:?ll be eminent personalities with outstanding credentials from a
o

wide variety of backgrounds of ifnportance for the activities of the Academy.

2. The function of the Intfémaﬁonal Senior Advisory Board shall be to reflect on the

)
activities of the Academy and to;offer observations and advice on how the highest standards with

i
[

regard to the purpose of the Acaiiemy can be met and maintained.



3. The members of the International Senior Advisory Boé:d shall serve in their individual
capacity for a term of six years and shall be eligible for re-election. At the first election seven
members shall be elected for a period of only three years.

4. The International Senior Advisory Board shall meet at least once a year and shall take its
decisions by simplé majority. Each member shall have onie vote. The International Senior
Advisory Board shall adopt its rules of procedure and shall elect its officers, including its
Chairperson and Vice-Chairperson. ‘

3 The International Senior Advisory Board may recomﬁend to the Board persons who

fulfil the criteria of paragraph 1 for election to the Intemational Senior Advisory Board.

ARTICLE VIIX
International Academic Advisory Board

I The Board shall be advised in matters related to eduéation, training and research by an
Infernational Academic Advisory Board (IAAB) consisting o%f up to fifteen'members who shall
be eminent academic personalities or experts of highest qﬁaliﬁcations in the fields of anti-
corruption practice, training and research and/or criminal just;ice and law enforcement related to
anti-corruption as well as other fields of importance for the act;ivitiés of the Academy.

2. The members of the International Academic Adv:isory Board shall serve in their
individual capacity for a term of six years and shall be eligible for re-election. At the first
election seven members shall be elected for a period of only three years.

3 The International Academic Advisory Board shall meet at least once a year and shall take

its decisions by simple majority. Each member shall have é)ne vote. The Academic Advisory




Board shall adppt its rules of procedure and shall elect its officers, including its Chairperson and

Vice-Chairperson.

I

Li

4, The International Academu; Advisory Board may recommend to the Board persons who

fulﬁl the criteria of paragraph 1 for, election to the International Academic Advisory Board.

ARTICLE IX

Dean

1. The Dean shall be responsrble for day-to-day management of the Academy and its

substantive programme. The Deaq shall report to and be accountable to the Board.

2. In particular, the Dean shaﬂ

@
(b)

©

@

(®

®

(8)

l

Represent the Acadexgxixy externally;

Ensure the proper acfl:kninistrai:ion of the Academy, including human resources and
financial managcmcrilt

Prepare the work pngramme a.nd budget of the Academy for consideration by the
Board and adoption By the Assembly. The work programme shall include research
priorities, training: ac;hvmes, curricula and tool development;

Implement the worki%)rogra.mme and budget;

Submit to the Boaréi; annual and ad hoc reports on the activities of the Academy
including an annual ;udited statement of the Academy’s accounts;

Propose the cstablisl;f‘xmcnt of cooperative relationships in accordance with Article

f
XIII for approval by ll;he Board;

Coordinate the WOI'klOf the Academy with the work of the Parties to this Agreement

and other mternatlonaI and national institutions, agencies and networks as relevant

b

I
1
|
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‘
1
i
N
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taking into account the relevant recommendations and guidelines of the Assembly
and the Board as well as advice from the Intemaéional Senior Advisory Board and
the International Academic Advisory Board,

(h) Enter into contracts and arrangements on behalf of the Academy and negotiate
international agreements for consideration by ihe Board and approval by the
Assembly; :

(1) Actively seek appropriate funding for the fi\cademy and accept voluntary
contributions on behalf of the Academy in acctordancc with the ‘r,elevant Board
strategies and guidelines as well as the financial régulations;

(5) Undertake other assignments or activities as may l;ae determined by the Board.

ARTICLE X
Academic and Administrative Staff
L The Academy shall strive to recruit and retain academic‘ and administrative staff with the
highest possible qualifications. '
2. . In order to maximize efficiency and cost-effectiveness the Academy shall develop a plan
and conclude appropriate arrangements for part-time or \j/isitin_g academic staff and shall
encourage States, Internafional Organizations, universities and other relevant insﬁmﬁoﬁs to

consider supporting the staffing of the Academy, including by secondment of staff.



ARTICLE XI

EFinancing of the Academy

L. Notwithstanding the long-térm goal to make the Academy self-sustainable, the resources

of the Academy include the follov}ring:
1|
(a) voluntary contributio;lls by the Parties to this Agreement;
(b) voluntary contnbutlons from the private sector and other donors;

(c) tuition fees, training workshop and technical assistance fees, publication and other

service revenue,
0
b

(d) income accruing fr01::|!1 such confributions, fees, revenue and other income including

!
]
'

from trusts and endowments.
2. The fiscal year of the Acaé'emy shall be from 1 January to 31 December.
|

3. The accounts of the Acad«:imy shall, in accordance with the financial regulations adopted

by the Board in accordance with Mcle VI paragraph 2 subparagraph b, be subject to an annual

independent external audit wl:uch Sha.ll meet the highest standerds of transparency, accountability
and legitimacy. ;]
4. The Parties to this Agreer%xfment are encouraged to engage in fund-raising activities for the
Academy, including through oxg%ﬂzing joint donor conferences.
¢ ARTICLEXN
Consul;aﬁon and Exchange of Information .
L The Parties to this Agreeri[:;ent shall keep each other informed of and consult on matters of

interest concerning their cooperéﬁon under this Agreement, either at meetings of the Assembly

or at other times as appropriate. -



2. Consultation and exchange of information and documents under this Article shall be
done in accordance with each Party’s applicable rules concerning disclosure of information

and subject to arrangements, which the Parties may decide_i to conclude for the purposes of
safeguarding the confidentiality, restricted character and secmz'ity of the information exchanged.
Any such arrangements shall continue to apply even after the t]:ennination of this Agreement and,

with regard to a particular Party, even after that Party’s withdrawal from this Agreement.

ARTICLE XIIX
Cooperative Relationshipsé
The Academy may establish cooperative relationships Wlth States, other International
Organizations as well as public or private entities which can céh&ibute to the Academy’s work.
ARTICLE XYV
Privileges and Immunitiesg
1. The Academy, the members of the Assembly, the merqbers of the Board, the members of
the International Senior Advisory Board and of the International Academic Advisory Board, the
Dean, the staff and experts shall enjoy such privileges and immuniﬁes as agreed between the

Academy and the Republic of Austria.

2. The Academy may conclude agreements with other States in order to secure appropriate

privileges and immunities.



E ARTICLE XV
; Liability
The Parties to this Agreement shaﬂ not be responsible, individually or collectively, for any debts,
liabilities, or other obligations of ”the Academy; a statement to this effect shall be included in
each of the agreements concluded by the Academy under Article XIV.

X

‘ ARTICLE XVI
E Amendments

This Agreement may be amendiald only with the consent of all Parties to this Agreement.
Notification ef such consent sha.ﬂl be made in writing to the Depositary. Any amendment shall
come into force upon receipt b;y the Depositary of the notification of all Parties to this

Agreement, or at such other date a’.}s the Parties may agree.

1
s
i
A

: ARTICLE XVYI1

Ill Transitional Provisions
1. The Parties acknowledge: the transitional arrangements for the establishment and initial
operations of the Academy conta“J;ncd in the Memorandum concerning the Establishment of the
International Anti-Corruption Acss'kdcmy in Laxenburg, Austria of 29 January 2010 and agree to
respect them until the decxsxon—makmg organs of the Academy are fully operational.
2. Any decision affecting obi.lganons entered into for the purposes of the establishment and
initial operations of the Academ}{' or creating liability for the Partners (UNODC, the Association

“Friends of the Academy” or thé Republic of Austria) may only be taken unanimously by the
3.

Board. '



ARTICLE XVII
Entry into Force and Depositary
L. This Agreement shall be open for signature by Member States of the United Nations
(hereinafter referred to as “States”) and intergovernmental organizations (hereinafter referred to
as “International Organizations”) until 31 December 2010. It shall be subject to ratification,
acceptance or approval.

2. States and International Organizations which have not signed this Agreement may

subsequently accede thereto.

3. This Agreement shall enter into force sixty days Eafter the date of deposit of the
instruments of ratification, acceptance, approval or accession by three States or International
Organizations. |

4. For every State or International Organization which raﬁﬁes;, accepts, approves or accedes
to this Agreement after the date of its entry into force, this Agreement shall enter into force sixty

days after the date of deposit of its instrument of ratification, acceptance, approval or accession.

i The Federal Minister for European and International Affairs of the Republic of Austria

shall be the Depositary of this Agreement.

ARTICLE XIX
Settlement of Disputes
Any dispute arising between the Academy and any Party to this Agreement or between any
Parties under this Agreement concerning the interpretation or application of this Agreement or of

any supplementary agreement or any question affecting the Academy or the relations of the




Parties which is not settled by neg:c')tiation or other agreed mode of settlement, shall be referred
for final decision to a tribunal of ttll'ree arbitrators: one to be chosen by each party to the dispute,
and the third, who shall be cheum}an of the tribunal, to be chosen by the first two arbitrators.
Should either party to the dispute x;iot have chosen its arbitrator within six months following the
appointment by the other party of‘é fils arbitrator or should the first two arbitrators fail to agree
upon the third within six months;i:following the appointment of the first two arbitrators, such

second or third arbitrator shall be ?hosen by the President of the International Court of Justice at

the request of either party ta the dfs,’pute.
i
1
ARTICLE XX

‘ Withdrawal
1. Any of the Parties to this .Agreement may withdraw from this Agreement by written
. 5.

notification to the Depositary. Suéh withdrawal shall become effective three months after receipt

i
of such notification by the Deposit:%u'y.

n

2. Withdrawal from this Agre:q‘ement by a Party to this Agreement shall not limit, reduce or

otherwise affect its contribution, if any that has been made before the effective date of

withdrawal.
i
L'u
' ARTICLEXXI
¢ Termination
1. The Parties to this Agreen;ent, acting unanimously, may terminate this Agreement at any
W

}
time and wind up the Academy iby written notification to the Depositary. Any assets of the



Academy remaining after payment of its legal obligations shall be disposed of in accordance
with a unanimous decision of the Assembly.
2. The provisions of this Agreement shall continue to be applicable after its termination to

the extent necessary to permit an orderly disposal of assets and settlement of accounts.

Done at Vienna on 2 September 2010 in the Arabic, dhinese, English, French, Russian

and Spanish languages, each text being equally authentic.

1






APPENDIX 1

MEMORANDUM ON THE IMPLICATIONS OF THE RATIFICATION OF THE
AGREEMENT

1. Objectives and subject matter of the Agreement

The subject matter of the Agreement is the establishment of the International Anti-
Corruption Academy (IACA) as an international organization to facilitate the provision of
anti-corruption training programmes to member states and other interested parties’. This
would give IACA the necessary immunities, privileges and recognition among state
parties and other international organizations.

The objects of the Agreement are set out under Article II(1) of the Agreement, which
provides that, the purpose of the Academy shall be to promote effective and efficient
prevention and combating of corruption by:-

a) providing anticorruption education and professional training;

b) undertaking and facilitating research into all aspects of corruption;

¢) providing all other relevant forms of technical assistance in the fight against
corruption; and

d) fostering international cooperation and networking in the fight against corruption.

2. Constitutional implications

The ratification of the Agreement will not offend any provision or principle of the
Constitution of Kenya. Indeed, the Agreement is consistent with the Constitution and
promotes its values and objectives, especially with regard to Article 10 (National values
- and principles of good governance): Article 232 (Values and principles of public service),
and Chapter Six (Leadership and Integrity). In effect, the ratification of the Agreement
will facilitate the actualization of the integrity provisions provided for under the
Constitution and various anti-corruption, ethics and integrity laws and policies.

3. National interests

The ratification of the Agreement will not adversely affect Kenya’'s national interests as it
is in line with the provisions and aspirations of the Constitution of Kenya, and Vision
2030.

1 For a copy of the IACA Agreement and more background information on IACA, see: https://www.iaca.int.
1



_4. Obligations imposed on Kenya by the Agreement

a) Financing of IACA: Under Article XI(1)(a) of the Agreement, a party to the
Agreement may make voluntary contributions to IACA. This means that it is
optional for a party to contribute funds to the Academy.

b) Consultations and Exchange of Information: Article XlI(1) of the Agreement
provides that, “Parties to this Agreement shall keep each other informed of and
consult on matters of interests concerning  their cooperation under this
Agreement, either at meetings of the Assembly or at other times as appropriate.
Article XIl (2) of the Agreement provides that, the consultation and exchange of
information shall be done in accordance with each Party’s applicable rules
concerning disclosure of information and subjects to arrangements which parties
may conclude for purposes of safeguarding the confidentiality, restricted character
and security of information exchanged. Those arrangements remain binding on a
party, even after the termination of the Agreement or withdrawal of a party from
the treaty.

c¢) Liability: Kenya's membership of IACA will not attract any form of liability.
Article XV of the Agreement provides that, “The parties to the Agreement shall
not be responsible, individually or collectively, for any debts, liabilities, or other
obligations of the Academy”.

d) Settlement of dispute: Any dispute between IACA and a party or between parties
under the Agreement shall be resolved through arbitration, as per the provisions
of Article XIX of the Agreement.

5. Requirements for the implementation of the Agreement

Regarding the implementation of the Agreement, a party may make voluntary
contributions to IACA (Article X1), and shall consult and exchange information with other
parties on matters concerning their cooperation under the Agreement, subject to their
domestic laws (Article Xll). IACA may also conclude Agreements with parties or other
states to secure appropriate privileges and immunities (Article XIV).

6. Policy and legislative considerations

The ratification of the Agreement will not contravene any policy or law or necessitate
the amendment of existing policies or laws.



. 7. Financial implications

Contributions towards the running of the activities of IACA are optional, as per Article Xl
of the Agreement. Thus, Kenya may opt to contribute or not, towards such
programmes. However, in order for the country to reap maximum benefits out of its
membership of the Agreement, Kenya would be encouraged to contribute some funds
towards the running of IACA. There may be consequential but minimal funds towards
the running of IACA. There may be consequential but minimal financial implications in
terms of participation in the Assembly of parties, usually held annually or biennially.

8. Ministerial responsibility

Under the current Presidential Circular on the Organization of the Government of the
Republic of Kenya, (Executive Order (No. 1 of 2016, May, 2016), the State Law Office
and Department of Justice, which has the status, powers and functions of a ministry, has
been assigned ministerial responsibility over anti-corruption strategies, integrity and
ethics. As such, the Attorney General will oversee the implementation of the Agreement,
in accordance with the provisions of Article 132(5) of the Constitution, and in liaison
with the Registrar of Treaties as per the provisions of Section 12(4) (b) of the Agreement
Making and Ratification of Treaties Act, 20102. Where necessary consultations will be
held with the Ministry of Foreign Affairs, and other key stakeholders, such as Parliament.

The State Law Office and Department of Justice, through its Department of Justice
(DOJ), will create the necessary awareness on the benefits of the treaty, as required
under Section 15(3) of the Act, and facilitate the necessary reporting, through the AG,
and the Cabinet Secretary for Foreign Affairs as provided for under Section 16 of the Act.

9. Implications on matters relating to counties

The ratification of the Agreement will have no implication on matters relating to
counties. The subject matter of the Agreement is corruption, criminal law matter, which
under Part 1 of the Fourth Schedule to the Constitution falls within the domain of the
National Government. Further, ratification of Agreement is a foreign affairs and policy
issue, which falls under the mandate of the National Government. Thus, the ratification
of the Agreement will not have any implications on matters relating to counties.

Nonetheless, in line with the Governments’ agenda of fighting corruption and promoting
good governance and ethical leadership in the two levels of Government (national and
county, the State Law Office and Department of Justice will endeavor to create the



necessary awareness, through the council of Governors, about IACA training programmes
and opportunities.

10. Surnmary of the process leading to the adoption of the Agreement

IACA has received recognition within the UN and also Conference of States Parties to
UNCAC. For instance, the UN General Assembly (UNGA), through Resolution 2009/22
of 14t December, 2009 and the Conference of State Parties (COSP) to the UNCAC held
at Doha, Qatar 9-13 November, 2009, through Resolution 3/4, approved the
establishment of IACA. IACA’s establishment was the result of collaboration between the
Government of Austria and the UN Office on Drugs and Crime (UNODC), INTERPOL
and the European Anti-Fraud Office. IACA is currently based in Luxembourg, near
Vienna, Austria.

Between June and September, 2010, some correspondence was exchanged and
consultations held between Austrian/IACA representatives and Kenyan institutions, such
as:- the Embassy of Kenya (Vienna); the Ministry of Foreign Affairs; the former Ministry
of Justice, National Cohesion and Constitutional Affairs (MOJNCCA); the Kenya Anti-
corruption Commission; the Judiciary; State Law Office and Department of Justice. From
those consultations, the Government of Kenya noted that there were potential benefits
to be gained from the membership of IACA, more so for Kenya which had committed
itself to implementation of UNCAC and other anti-corruption instruments.
Consequently, Kenya agreed to become a signatory.

To highlight the importance of IACA in the fight against corruption generally and
especially UNCAC implementation, the Faculty of IACA, UNODC, the Austrian
Government and other stakeholders organized a High Level Founders Conference in
Hofburg, Vienna, 2-3 September, 2010. The delegates were also conducted on a tour of
the IACA campus in Luxembourg, Austria. The conference was officially opened by the
Secretary General of the United Nations, H.E. Bank Ki Moon.

During the High Level Segment of the Conference held on September, 2010, 36 states
and organizations (including Kenya), signed the Agreement. The then Minister of Justice
National Cohesion and Constitutional Affairs (the late Hon. Mutula Kilonzo, EGH, SC,
MP) signed the Agreement on behalf of Kenya, pursuant to the full powers granted to
him by the then Minister for Foreign Affairs (Hon. Moses Wetangula, EGH, MP) on 27
August, 2010. This made Kenya become one of the Founder Members of IACA.

The Agreement came into force on 8" March, 201. Consequently, IACA is now

recognized as and has the status of, an international organization and enjoys observer

status with the UN Social and Economic Council (ECOSOC), among other bodies. As of
4



16t March, 2016, the Agreement had 67 parties and 53 signatories. A list of the current
parties and signatories can be accessed through:
http://www.iaca.int/constituency/psarties-signatories.

On 24t July, 2012, the Ministry of Foreign Affairs vide their letter Ref. MFA.TCA 12/54
of July, 2012 proposed to the Ministry of Justice to consider initiating a process for
Kenya's ratification of the Agreement. In a follow-up letter to the Ministry of Justice,
Ref. MFA.TCA 12/54 of 29t August, 2012, the Ministry of Foreign Affairs reiterated the
need for Kenya to accede to the IACA instrument and also participate in the 1* Assembly
of IACA states parties, which was to be held in Vienna, Austria on 29" -30"" November,
2012. Subsequently, the Ministry of Foreign Affairs, vide its letter Ref. MFA.TCA 12/54
of 20t August, 2013 and Ref. MFA. TCA 12/54 Vol. VI (76) OF 29" December 2015
requested the AG to facilitate the ratification of the IACA Agreement.

Between 2013 and 2016, there has been a lot of correspondence the AG’s office and
MFA over the matter. On 30t September, 2013, the AG wrote to MFA, vide his letter
Ref. AG/CONF/19/102 Vol.1, forwarding a Cabinet Memo for ratification of the IACA
Agreement. Although MFA eventually approved the Cabinet Memo, a need arose for an
update Memo in order to take into consideration recent developments on IACA.

During the Second Cabinet Meeting of 2017 held on 6™ April 2017, Cabinet considered
and:

a) approved Kenya's ratification of (accession to) the Agreement for the
establishment of the International Anti-Corruption Academy as an international
organization;

b) directed the Attorney General to facilitate the submission of a Memorandum to
Parliament;

¢) directed the State Law Office and Department of Justice and the Ministry of
Foreign Affairs to make necessary arrangements for the preparation and deposit
the instruments of ratification (accession) to the Agreement for the Establishment
of the International Anti-Corruption Academy as an International Organization;
with the depository of the Agreement; and

d) approved the appointment of the Ambassador of the Republic of Kenya to Austria
to represent Kenya as a member of the Assembly of Parties, in accordance with
the provision of Article V(2) of the Agreement.

11. The date of signature

Kenya became a signatory of the Agreement on 2 September 2010, during the IACA
High Level Founders Conference, held in Vienna, 2" -3 September, 2010. The then
Minister for Justice, National Cohesion and Constitutional Affairs signed the Agreement

5



on behalf of Kenya. Pursuant to the full powers granted to him by the Minister for
Foreign Affairs on 27" August, 2010.

12. The number of states that are party to the Agreement
As of 16 March, 2016, the Agreement had 67 parties and 53 signatories. A list of the

signatories can be accessed through: https://www.iaca.int/constituncy/parties-
signatories.html (accessed on 25th July, 2016).

13. The views of the public on the ratification of the treaty

The former Minister for Justice, National Cohesion and Constitutional Affairs informed
the members of the public about Kenya's signing and intended ratification of the
Agreement, through a Press Release issued in Nairobi on 9" September, 2010. More
information on the Press Release may be obtained from The Standard edition of 9*
September, 2010 or through:
http://ww.standardmedia.co.ke/?articleD=200001794&storytitle=Kenya-signs-deal-to-
join-anti-corruption-academy.

So far, there has been no objection to the ratification of the Agreement. All the key
stakeholders in the fight against corruption at the time were consulted over the signing of
the Agreement and formed part of the Government delegation to the High Level
Founders Conference held in Vienna, 2™ — 3 September, 2010. Some of the institutions
involved were:- MOJNCCA; the Kenya Anti-corruption Commission (precursor to the
Ethics and Anti-Corruption Commission); the Office of the Director of Public
Prosecutions; the State Law Office; the Judiciary and the Ministry of Foreign Affairs.

Additionally, the Strategic Plan (2013-2017) of the Office of the Attorney General and
Department of Justice (which in May, 2016 became the State Law Office and Department
of Justice) had provided for the ratification (accession) of the IACA Agreement. The
development of the Strategic Plan involved many stakeholders, who agreed with that
proposal, among others.

It is also noteworthy that, the Report of the Task Force on the Review of the Legal,
Policy and Institutional Framework for Fighting Corruption in Kenya, which was
presented to H. E. the President by the Attorney General on 17" November, 2015, has
also recommended, among other things, Kenya’s accession to the IACA Agreement. The
development of the report involved many stakeholders’ consultations, including civil
society, which endorsed the recommendation that Kenya accedes t the IACA Agreement.



_14. Whether the Agreement permits reservations and any recormmendations on
reservations and declaration

The Agreement does not have any express provisions on reservations. However, in
practice parties do enter reservation to the Agreement, in accordance with the provisions
of Article 20(3) of the Vienna Convention on the Law of Treaties. For instance, Israel
and China have made reservations to the provisions of article XIX of the Agreement (on
Settlement of Disputes). There is no justification for Kenya to make such a reservation to
the Agreement.

15. The proposed text of any reservation
There are no proposed reservations to the Agreement.

16. Whether éxpenditure of public funds will be incurred in implementing the treaty
and an estimate, where possible of the expenditure

Unless Kenya chooses to make voluntary contributions to IACA, as envisaged under
Article XI of the Agreement, there will be no direct expenditure of public funds on
IACA. However, there may be indirect costs relating to participation in the IACA
Assembly of Parties and the training of public officers at IACA, if Kenya decides to
participate in the same. It is expected that the concerned ministries will budget for

such matters.
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AGREEMENT FOR THE ESTABLISHMENT
;: OF

THE INTERNATIIONAL ANTI-CORRUPTION ACADEMY

AS AN D\_I]TERNATIONAL ORGANIZATION
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THE PARTIES,

NOT]NG the important coﬁtributions in the fight against corruption of the United Nations

Office on Drugs and Crime (UN ODC) as the guardian of the United Nations Convention against

Corruption (UNCAC); ;}

ACKNOWLEDGING the’ :preparauons made at the international level and in particular

the substantial efforts of the Repubhc of Austria in close cooperahon with UNODC as well as of
the other founding Parties in ‘es’@@blishing the International Anti-Corruption Academy, IACA,

(hereinafter referred to as “the Ac%édemy”) and their strong support for the Academy;
NOTING the -Iong-standfi:ng efforts and the continued support of the International

Criminal Police Organization (INj“'[l‘ERPOL) to design and develop initiatives to prevent and fight
%

corruption werldwide; ilf

NOTING the consxderable support of the European Anti-Fraud Office (OLAF) and other

‘(

i}
participants in this common ende_avor;
l
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EMPHASIZING the global and inclusive nature of this initiative and the importance of
striving for geographical diversity;

RECOGNIZING the importance of collaboration in joint efforts at the global and regional
levels in support of UNCAC and other relevant international in?truments;

SHARING common goals with regard to the delivery of technical assistance and capacity
building as key instruments in the fight against corruption; |

NOTING that anti-corruption education, professional t;éining and research are important
components of such assistance and capacity building; ‘

WISHING to enhance their common goals by the establishment of the Academy on the
basis of a multilateral agreement open to Member Sta’;ces of the United Nations and
intergovernmental organizations (hereinafter referred to as “ilntemaﬁonal Organizations”) and

: ‘ .

inviting them to join forces and to become Parties to this Agreément;

RESPONDING to the invitation of the Republic of’ Austria to host the Academy in

Laxenburg near Vienna;

1

HAVE AGREED as follows: .

ARTICLE 1
Establishment and Status
1. There is hereby established the Academy as an Intema%ional Organization.
2, The Academy shall possess full international legal pers%onality.

3. The Academy shall infer alia have the legal capacity:



(a
(b)
©
(d)

i
|
|
|
'
i
|
to contract; :
|
to acquire and di'spos;? of immovable and movable property;
to institute and respoﬂd to legal proceedings;
A

4

to take such other ac};ion as may be necessary for the fulfillment of its purpose and
o

activities. !

i

b s
The Academy shall operate in accordance with this Agreement.

i
}
b
L
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L
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ARTICLE IX

!
!
Hi
1
!
!

Purpose and Activities

:
i
§
t

1. The purpose of the Acader:riy shall be to promote effective and efficient prevention and

b
;
-1

combating of corruption by ’i
(a)  providing anti-comf}f;tion education and professional training;
*(b)  undertaking and facii:litating research into all aspects of con'uption.;
(c)  providing other rc:il:cvant forms of technical assistance in the fight against
corruption; j
(d)  fostering intcmatiox:igal cooperation and networking in the fight against corruption.

2. The activities of the Acac:ﬂemy shall observe the principle of academic freedom, meet
i

highest academic and profession?.?l standards and address the phenomenon of corruption in a

comprehensive and intcr—discipliii‘;lary way, taking due account of cultural diversity, gender

equality and recent developments ‘1}11 the field of corruption at the global and regional levels.
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ARTICLE IX
Seat
Is The seat of the Academy shall be located in Laxenburg, Austria, under such terms and

conditions as agreed between the Academy and the Republic of Austria.

2, The Academy may establish facilities in other locations as required to support its
activities.
ARTICLE IV
Organs
The Academy shall have ‘

(2) an Assembly of Parties, hereinafter referred to as “the Assembl s
b) a Béaxd of Governars, hereinafter referred to as ;“the Board”;

(©) an International Senior Advisory Board;

(d) an International Academic Advisory Board,

(e) a Dean.

ARTICLE V
Assembly of Parties
1. The Assembly shall serve as a forum for the Parties to this Agreement to consult on the
overall policy of the Academy and on other matters of interest under this Agreement.
2. The Assembly shall consist of representatives of the Parties. Each Party shall appoint a

representative to act as a member of the Assembly. Each member of the Assembly shall have

one vote,



3. In particular, the Assembly shali:
(@ Adopt recommendﬁltions relating to the Academy's policies and management for
f
consideration by the Board;

®) Adopt the work pfq'ogramme and budget of the Academy as proposed by the

Board, ;

(c) Engage in fund~rais;ing activities for the Academy in accordance with Article XJ;
1"

(d  Elect the members of the Board in accordance with Article VI;

(e Decide on the remd:val of members of the Board by a two-thirds majority;

W

® Review the progre%%s of activities of the Academy on the basis of, inter alia,

=t
reports by the Board;
N
(® Approve intcmatio,jrlial agreements;

) Approve the esta.bli?shment of facilities in other locations.

4. The Assembly shall meet:at least once a year and shall take its decisions by simple
'_II
majority unless otherwise provid:ed by this Agreement. The Assembly shall.adopt its rules of

=|
procedure and shall elect its officers, including its President and two Vice-Presidents. The
i

members of the Board and the Deén may participate in the meetings of the Assembly without the

right to vote.

| ARTICLE VI

H

2: Board of Governors
|

1. The Academy shall be g(;?emed by a Board consisting of eleven members in total. Nine
members shall be elected by t‘ﬁe Assembly taking due account of their qualifications and

experience as well as the princigie of equitable geographical distribution. In addition, UNODC

v
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(k) Adopt strategies and guidelines for ensuring the financial resources of the Academy
and assist the Dean’s efforts to that effect;
() Determine the condijtions of admission of participants in the Academy’s academic
activities;
(m) Approve the establishment of cooperative relationships in accordance with Article
XII1;
(n) Submit international agreements to the Assembly for approval;
(o) Evaluate the activities of the Academy on the basis of reports by the Dean and make
recommendations concerning these activities.
3. The Board shall meet at least once a year at the seat of the Academy and shall take its
decisions by simple majority unless otherwise provided by this Agreement. Each member shall
have one vote. The Board shall adopt its rules of procedure, shall elect its officers, including its

Chairperson and Vice-Chairperson, and may establish committees as deemed necessary for the

efficient functioning of the Academy.

ARTICLE VII
International Senior Advisory Board
1. The Board shall be advisgd by an International Senior Advisory Board (ISAB) consisting
of up to fifteen members who shall be eminent personalities with outstanding credentials from a
wide variety of backgrounds of importance for fhc activities of the Academy.
2. The function of the Intérnational Senior Advisory Board shall be to reflect on the
activities of the Academy and to offer observations and advice on how the highest standards with

regard to the purpose of the Academy can be met and maintained.



and the Republic of Austria are each entitled to appoint one n{émber. The members of the Board

shall serve in their individual capacity for a term of six years and shall be eligible for re-

¢
|

election/re-appointment for not more than one additional term,'At the first election five members

|
shall be elected for a period of only three years. )

2. In particular, the Board shall: -

(@
®)

(©

(d)
©

®.

(8)
(k)
Q)
()

I
1

- Decide on the strategy, policies and guidelines foi-; the activities of the Academy;
K

Adopt the rules govemning the operation of t;l‘.xe Academy, including financial
regulations and staff rules; E:

Appoint the Dean for a renewable period of four i:;:'rea.rs, evaluate his or her activities
and terminate, if necessary, the appointment of tht% Dean;

Establish, where appropriate, advisory boards aud elect their members;

|
}
Elect the members of the International Senior Ac!i'visory Board and the International

Academic Advisory Board, taking due account bf their professional qualifications

and experience, the principle of equitable gcd)“graphjcal distribution as well as

gender equality; 1

Submit the work programme and budget of ﬂge Academy to the Assembly for

adoption;

Appoint the independent external auditor; v

Approve the annual audited statement of the Acaﬁemy’s accounfs;
I

Report to the Assembly on the progress of the acfiviti,es of the Academy;
i

Consider the recommendations of the Assemblﬂ frela:ing to the Academy's policies

l:
g
and management; i

[
!



3. The members of the International Senior Advisory Board shall serve in their individual
capacity for a term of six years and shall be eligible for re-election. At the first election seven

members shall be elected for a period of only three years.

4. The International Senior Advisory Board shall meet at least once a year and shall take its

decisions by simple majority. Each member shall have on?e vote. The International Senior
Adviséry Board shall adopt its rules of procedure and shajl elect its officers, including its
Chairperson and Vice-Chairperson.

5. . The International Senior Advisory Board may mco@nend to the Board persons who

fulfil the criteria of paragraph 1 for election to the International Senior Advisory Board.

ARTICLE VIII
International Academic Advisory Board

sks The Board shall.be advised in matters related to education, training and research by an
- International Academic Advisory Board (IAAB) consisting off up to fifteen members who shall
* be eminent academic personalities or experts of highest qualifications in the fields of anti-
~ corruption practice, training and research and/or criminal just:ice and law enforcement related to
anti-corruption as well-as other fields of importance for the act:ivitiés of the Academy.

2. The members- of the International Academic Advisory Board shall serve in their
individual capacity for a term of six years and shall be eligible for re-election. At the first
election seven members shall be elected for a period of only three years.

3 The International Academic Advisory Board shall meet at least once a year and shall take

its decisions by simple majority. Each member shall have one vote. The Academic Advisory



Board shall adopt its rules of procedure and shall elect its officers, including its Chairperson and
Vice-Chairperson. i

1

4, The International Academi:(f; Advisory Board may recommend to the Board persons who

fulfil the criteria of paragraph 1 foﬁ election to the International Academic Advisory Board.
]

:I
N
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;? ARTICLE IX

| Dean
i
1

1. The Dean shall be respo;}sible for day-to-day management of the Academy and its
1

substantive programme. The Deag' shall report to and be accountable to the Board.
H

2. In particular, the Dean shaﬂ:
(@) Represent the Acade#ly externally;

(b) Ensure the proper a(:llkninistraﬁon of the. Academy, including buman resources and
} '

financial management;

(c) Prepare the work pn;q'gramme» and budget of the Academy for consideration by the -

Board and adoption by the Assembly. The work programme shall include research

R
priorities, training aéﬁvities, curricula and tool development;
|‘|

(d) Implement the workiim_)gramme and budget;
() Submit to the Boar(iii annual and ad hoc reports on the activities of the Academy

o
including an annual gudited statement of the Academy’s accounts;
(f) Propose the establisiﬁmcnt of cooperative relationships in accordance with Article -
|

X1II for approval by !the Board;
(g) Coordinate the worlé;of the Academy with the work of the Parties to this Agreement

and other intematiogr}al and national institutions, agencies and networks as relevant

|



taking into account the relevant recommendations and guidelines of the Assembly
and the Board as well as advice from the Intern,aﬁonal Senior Advisory Board and
the International Academic Advisory Board;

(h) Enter into contracts and arrangements on behal;'f of the Academy and negotiate
international agreements for consideration by :the Board and approval by the
Assembly; .

(i) Actively seek appropriate funding for the ziL\cademy and accept voluntary
contributions on behalf of the Academy in acc%brdaﬁce, with the relevant Board
strategies and guidelines as well as the financial rggulations;

() Undertake other assignments or activities as may be determined by the Board.

ARTICLE X
Academic and Administrative Staff
1 The Academy shall strive to recruit and retain academi,é and administrative staff with the
highest possible qualifications. .
2. . In order to maximize efficiency and cost-effectiveness the Academy shall develop a plan
and conclude appropriate arrangements for part-time or visiting academic staff and shall
encourage States, International Organizations, universities ;zaxld other relevant institutions to

consider supporting the staffing of the Academy, including by:secondment of staff.



ARTICLE XX
Financing of the Academy

1. Notwithstanding the long-term goal to make the Academy self-sustainable, the resources

of the Academy include the follov“ging:

|
(a) voluntary conh'ibutiog';s by the Parties to this Agreement;

(b) voluntary contributions from the private sector and other donors;
0
i
(c) tuition fees, training Wworkshop and technical assistance fees, publication and other

service revenue;

i
(d) income accruing fror;xﬂl such contributions, fees, revenue and other income including

from trusts and endowments.

H

2. The fiscal year of the Acac;éliemy shall be from 1 January to 31 December.

3. The accounts of the Acad%my shall, in accordance with the financial regulations adopted
by the Board in accordance with ;%\rticle VI paragraph 2 subparagraph b, be subject to an annual
independent- external audit whichftg‘;hall meet the highest standards of transparency, accountability

and legitimacy. |

4, The Parties to this Ag‘reex:;'nent are encouraged to engage in fund-raising activities for the

Academy, including through oxg'éi:ﬂzing joint donor <':o‘nfe.rences.
{
;

¥ ARTICLE XII

Consuftation and Exchange of Information
1. The Parties to this Agreerjient shall keep each other informed of and consult on matters of
interest concerning their coopera'tion under this Agreement, either at meetings of the Assembly

- f
or at other times as appropriate. -



2. Consultation and exchange of information and documents under this Article shall be
done in accordance with each Party’s applicable rules concemijng vdisclosure of information

and subject to arrangements, which the Parties may decide; to conclude for the purposes of
safeguarding the confidentiality, restricted character and seculé'_ity of the information exchanged.
Any such arrangements shall continue to apply even after the t,;ennination of this Agreement and,

with regard to a particular Party, even after that Party’s withdrawal from this Agreement.

ARTICLE XIIXI ;
Cooperative Re]ationshipsé
The Academy may establish cooperative relationships with States, other International
Organizations as well as public or private entities which can cointn'bute to the Academy’s work.
ARTICLE XtV
Privileges and Immuni(iesi
1. The Academy, the members of the Assembly, the merr%bers of the Board, the members of
the International Senior Advisory Board and of the Intematioﬁal Academic Advisory Board, the
Dean, the staff and experts shall enjoy such privileges and i‘mmuniﬁes as agreed between the

Academy and the Republic of Austria.

2. The Academy may conclude agreements with other Sfates in order to secure appropriate

privileges and immunities.



L ARTICLE XV
|
A Liability
i
The Parties to this Agreement shall not be responsible, individually or collectively, for any debts,

liabilities, or other obligations of ;;l:he Academy; a statement to this effect shall be included in

each of the agreements concluded lii»y the Academy under Article XIV.

ARTICLE XVI

Amendments

This Agreement may be amended only with the consent of all Parties to this Agreement.

Notification of such consent shal% be made in writing to the Depositary. Any amendment shall

come into force upon receipt bsly the Depositary of the notification of all Parties to this
i

Agreement, or at such other date as the Parties may agree,

ARTICLE XVI1

‘i Transitional Provisions

1. The Parties acknowledge E"Lhe transitional arrangements for the establishment and initial
operations of the Academy contaii;ncd in the Memorandum concerning the Establishment of the
International Anti-Corruption Ac::;idcmy in Laxenburg, Austria of 29 January 2010 and agree to
respect them until the decision mallcmg organs of the Academy are fully operational.

2. Any decision affecting ob‘ilganons enfered into for the purposes of the establishment and
initial operations of the Academ;lg! or creating liability for the Partners (UNODC, the Association
“Friends of the Academy” or the Republic of Austria) may only be taken unanimously by the

Board. i



ARTICLE XVIHI

Entry into Force and Depositary

1. This Agreement shall be open for signature by Member States of the United Nations

(hereinafter referred to as “States™) and intergovernmental organizations (hereinafter referred to
as “International Organizations”) until 31 December 2010. It shall be subject to ratification,
acceptance or approval.

2 States and International Organizations which have not signed this Agreement may

subsequently accede thereto.

i

3. This Agreement shall enter into force sixty days after the date of deposit of the
instruments of ratification, acceptance, approval or accession by three States or International
Organizations.

4. For every State or International Organization which ratifies, accepts, approves or accedes

to this Agreement after the date of its entry into force, this Agreement shall enter into force sixty
days after the date of deposit of its instrument of ratification, acceptance, approval or accession.

<7 The Federal Minister for European and Interational Affairs of the Republic of Austria

shall be the Depositary of this Agreement.

ARTICLE XIX
Settlement of Disputes
Any dispute arising between the Academy and any Party ito this Agreement or between any
Parties under this Agreement concerning the interpretation or application of this Agreement or of

any supplementary agreement or any question affecting the Academy or the relations of the



.

|
o
-
II

Parties which is not settled by negotiation or other agreed mode of settlement, shall be referred
for final decision to a tribunal of tt’l'ree arbitrators: one to be chosen by each party to the dispute,
and the third, who shall be cha.im%an of the tribunal, to be chosen by the first two arbjtrators.
Should either party to the dispute #ot have chosen its arbitrator within six months following the
appointment by the other party oti 1ts arbitrator or should the first two arbitrators fail to agree
upon the third within six monthsi:;following the appointment of the first two arbitrators, such
second or third arbitrator shall be <:I':Ihoscn by the President of the International Court of Justice at

the request of either party to the di§pﬂe.
f
i ARTICLE XX

NI
i

i
1

Withdrawal

1. Any of the Parties to thisfsAgreement may withdraw from this Agreement by written
notification to the Depositary. Sut::;h withdrawal shall become effective three months after receipt
of such notification by the Depositi::u'y. ;
2. Withdrawal from this Agrc;;ement by a Party to this Agreement shall not limit, reduce or

otherwise affect its conh’ibution?; if any that has been made before the effective date of

withdrawal. y
I
l 1
' ARTICLE XXI
Termination
1. The Parties to this Agrcemlent, acting unanimously, may terminate this Agreement at any
)

time and wind up the AcademyEQby written notification to the Depositary. Any assets of the



Academy remaining after payment of its legal obligations shall be disposed of in accordance

with a unanimous decision of the Assembly.

p The provisions of this Agreement shall continue to be applicable. after its terminafion to

the extent necessary to permit an orderly disposal of assets and settlement of accounts.

Done at Vienna on 2 September 2019 in the Arabic, dhincse, English, French, Russian

and Spanish languages, each text being equally authentic.






APPENDIX 1

MEMORANDUM ON THE IMPLICATIONS OF THE RATIFICATION OF THE
AGREEMENT

1. Objectives and subject matter of the Agreement

The subject matter of the Agreement is the establishment of the International Anti-
Corruption Academy (IACA) as an international organization to facilitate the provision of
anti-corruption training programmes to member states and other interested parties'. This
would give IACA the necessary immunities, privileges and recognition among state
parties and other international organizations.

The objects of the Agreement are set out under Article 1I(1) of the Agreement, which
provides that, the purpose of the Academy shall be to promote effective and efficient
prevention and combating of corruption by:-

a) providing anticorruption education and professional training;

b) undertaking and facilitating research into all aspects of corruption;

¢) providing all other relevant forms of technical assistance in the fight against
corruption; and

d) fostering international cooperation and networking in the fight against corruption.

2. Constitutional implications

The ratification of the Agreement will not offend any provision or principle of the
Constitution of Kenya. Indeed, the Agreement is consistent with the Constitution and
promotes its values and objectives, especially with regard to Article 10 (National values
and principles of good governance): Article 232 (Values and principles of public service),
and Chapter Six (Leadership and Integrity). In effect, the ratification of the Agreement
will facilitate the actualization of the integrity provisions provided for under the
Constitution and various anti-corruption, ethics and integrity laws and policies.

3. National interests

The ratification of the Agreement will not adversely affect Kenya’'s national interests as it
is in line with the provisions and aspirations of the Constitution of Kenya, and Vision
2030.

1 For a copy of the IACA Agreement and more background information on IACA, see: https://www.iaca.int.
1



4. .Obligations imposed on Kenya by the Agreement

a) Financing of IACA: Under Article XI(1)(a) of the Agreement, a party to the
Agreement may make voluntary contributions to IACA. This means that it is
optional for a party to contribute funds to the Academy.

b) Consultations and Exchange of Information: Article Xll(1) of the Agreement
provides that, “Parties to this Agreement shall keep each other informed of and
consult on matters of interests concerning  their cooperation under this
Agreement, either at meetings of the Assembly or at other times as appropriate.
Article XIl (2) of the Agreement provides that, the consultation and exchange of
information shall be done in accordance with each Party’s applicable rules
concerning disclosure of information and subjects to arrangements which parties
may conclude for purposes of safeguarding the confidentiality, restricted character
and security of information exchanged. Those arrangements remain binding on a
party, even after the termination of the Agreement or withdrawal of a party from
the treaty.

¢) Liability: Kenya’s membership of IACA will not attract any form of liability.
Article XV of the Agreement provides that, “The parties to the Agreement shall
not be responsible, individually or collectively, for any debts, liabilities, or other
obligations of the Academy™.

d) Settlement of dispute: Any dispute between IACA and a party or between parties
under the Agreement shall be resolved through arbitration, as per the provisions
of Article XIX of the Agreement.

5. Requirements for the implementation of the Agreement

Regarding the implementation of the Agreement, a party may make voluntary
contributions to IACA (Article Xl), and shall consult and exchange information with other
parties on matters concerning their cooperation under the Agreement, subject to their
domestic laws (Article Xll). IACA may also conclude Agreements with parties or other
states to secure appropriate privileges and immunities (Article X1V).

6. Policy and legislative considerations

The ratification of the Agreement will not contravene any policy or law or necessitate
the amendment of existing policies or laws.
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7. Financial implications

Contributions towards the running of the activities of IACA are optional, as per Article XI
of the Agreement. Thus, Kenya may opt to contribute or not, towards such
programmes. However, in order for the country to reap maximum benefits out of its
membership of the Agreement, Kenya would be encouraged to contribute some funds
towards the running of IACA. There may be consequential but minimal funds towards
the running of IACA. There may be consequential but minimal financial implications in
terms of participation in the Assembly of parties, usually held annually or biennially.

8. Ministerial responsibility

Under the current Presidential Circular on the Organization of the Government of the
Republic of Kenya, (Executive Order (No. 1 of 2016, May, 2016), the State Law Office
and Department of Justice, which has the status, powers and functions of a ministry, has
been assigned ministerial responsibility over anti-corruption strategies, integrity and
ethics. As such, the Attorney General will oversee the implementation of the Agreement,
in accordance with the provisions of Article 132(5) of the Constitution, and in liaison
with the Registrar of Treaties as per the provisions of Section 12(4) (b) of the Agreement
Making and Ratification of Treaties Act, 20102. Where necessary consultations will be
held with the Ministry of Foreign Affairs, and other key stakeholders, such as Parliament.

The State Law Office and Department of Justice, through its Department of Justice
(DOJ), will create the necessary awareness on the benefits of the treaty, as required
under Section 15(3) of the Act, and facilitate the necessary reporting, through the AG,
and the Cabinet Secretary for Foreign Affairs as provided for under Section 16 of the Act.

9. Implications on matters relating to counties

The ratification of the Agreement will have no implication on matters relating to
counties. The subject matter of the Agreement is corruption, criminal law matter, which
under Part 1 of the Fourth Schedule to the Constitution falls within the domain of the
National Government. Further, ratification of Agreement is a foreign affairs and policy
issue. which falls under the mandate of the National Government. Thus, the ratification
of the Agreement will not have any implications on matters relating to counties.

Nonetheless. in line with the Governments’ agenda of fighting corruption and promoting

good governance and ethical leadership in the two levels of Government (national and
county, the State Law Office and Department of Justice will endeavor to create the

3
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necessary awareness, through the council of Governors, about IACA training programmes
and opportunities.

10. Summary of the process leading to the adoption of the Agreement

IACA has received recognition within the UN and also Conference of States Parties to
UNCAC. For instance, the UN General Assembly (UNGA), through Resolution 2009/22
of 14t December, 2009 and the Conference of State Parties (COSP) to the UNCAC held
at Doha, Qatar 9-13 November, 2009, through Resolution 3/4, approved the
establishment of IACA. 1ACA’s establishment was the result of collaboration between the
Government of Austria and the UN Office on Drugs and Crime (UNODC), INTERPOL
and the European Anti-Fraud Office. IACA is currently based in Luxembourg, near
Vienna, Austria.

Between June and September, 2010, some correspondence was exchanged and
consultations held between Austrian/IACA representatives and Kenyan institutions, such
as:- the Embassy of Kenya (Vienna); the Ministry of Foreign Affairs; the former Ministry
of Justice, National Cohesion and Constitutional Affairs (MOJNCCA); the Kenya Anti-
corruption Commission; the Judiciary; State Law Office and Department of Justice. From
those consultations, the Government of Kenya noted that there were potential benefits
to be gained from the membership of IACA, more so for Kenya which had committed
itself to implementation of UNCAC and other anti-corruption instruments.
Consequently, Kenya agreed to become a signatory.

To highlight the importance of IACA in the fight against corruption generally and
especially UNCAC implementation, the Faculty of IACA, UNODC, the Austrian
Government and other stakeholders organized a High Level Founders Conference in
Hofburg, Vienna, 2-3 September, 2010. The delegates were also conducted on a tour of
the IACA campus in Luxembourg, Austria. The conference was officially opened by the
Secretary General of the United Nations, H.E. Bank Ki Moon.

During the High Level Segment of the Conference held on September, 2010, 36 states
and organizations (including Kenya), signed the Agreement. The then Minister of Justice
National Cohesion and Constitutional Affairs (the late Hon. Mutula Kilonzo, EGH, SC,
MP) signed the Agreement on behalf of Kenya, pursuant to the full powers granted to
him by the then Minister for Foreign Affairs (Hon. Moses Wetangula, EGH, MP) on 27%
August, 2010. This made Kenya become one of the Founder Members of IACA.

The Agreement came into force on 8th March, 201. Consequently, IACA is now

recognized as and has the status of, an international organization and enjoys observer

ctatus with the UN Social and Economic Council (ECOSOC), among other bodies. As of
a4



16t March, 2016, the Agreement had 67 parties and 53 signatories. A list of the current
parties and signatories can be accessed through:
http://www.iaca.int/constituency/psarties-signatories.

On 24t July, 2012, the Ministry of Foreign Affairs vide their letter Ref. MFA.TCA 12/54
of July, 2012 proposed to the Ministry of Justice to consider initiating a process for
Kenya’s ratification of the Agreement. In a follow-up letter to the Ministry of Justice,
Ref. MFA.TCA 12/54 of 29t August, 2012, the Ministry of Foreign Affairs reiterated the
need for Kenya to accede to the IACA instrument and also participate in the 1* Assembly
of IACA states parties, which was to be held in Vienna, Austria on 29" -30™ November,
2012. Subsequently, the Ministry of Foreign Affairs, vide its letter Ref. MFA.TCA 12/54
of 20" August, 2013 and Ref. MFA. TCA 12/54 Vol. VI (76) OF 29" December 2015
requested the AG to facilitate the ratification of the IACA Agreement.

Between 2013 and 2016, there has been a lot of correspondence the AG’s office and
MFA over the matter. On 30t September, 2013, the AG wrote to MFA, vide his letter
Ref. AG/CONF/19/102 Vol.1, forwarding a Cabinet Memo for ratification of the IACA
Agreement. Although MFA eventually approved the Cabinet Memo, a need arose for an
update Memo in order to take into consideration recent developments on IACA.

During the Second Cabinet Meeting of 2017 held on 6™ April 2017, Cabinet considered
and:

a) approved Kenya's ratification of (accession to) the Agreement for the
establishment of the International Anti-Corruption Academy as an international
organization;

b) directed the Attorney General to facilitate the submission of a Memorandum to
Parliament;

¢) directed the State Law Office and Department of Justice and the Ministry of
Foreign Affairs to make necessary arrangements for the preparation and deposit
the instruments of ratification (accession) to the Agreement for the Establishment
of the International Anti-Corruption Academy as an International Organization;
with the depository of the Agreement; and

d) approved the appointment of the Ambassador of the Republic of Kenya to Austria
to represent Kenya as a member of the Assembly of Parties, in accordance with
the provision of Article V(2) of the Agreement.

11. The date of signature

Kenya became a signatory of the Agreement on 2 September 2010, during the IACA
High Level Founders Conference, held in Vienna, 2 -3 September, 2010. The then
Minister for Justice, National Cohesion and Constitutional Affairs signed the Agreement
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on behalf of Kenya. Pursuant to the full powers granted to him by the Minister for
Foreign Affairs on 27t August, 2010.

12. The number of states that are party to the Agreement
As of 16t March, 2016, the Agreement had 67 parties and 53 signatories. A list of the

signatories can be  accessed through:  https://www.iaca.int/constituncy/parties-
signatories.html (accessed on 25th July, 2016).

13. The views of the public on the ratification of the treaty

The former Minister for Justice, National Cohesion and Constitutional Affairs informed
the members of the public about Kenya's signing and intended ratification of the
Agreement, through a Press Release issued in Nairobi on 9" September, 2010. More
information on the Press Release may be obtained from The Standard edition of 9%
September, 2010 or through:
http://ww.standardmedia.co.ke/?articleD=200001794&storytitle=Kenya-signs-deal-to-
join-anti-corruption-academy.

So far, there has been no objection to the ratification of the Agreement. All the key
stakeholders in the fight against corruption at the time were consulted over the signing of
the Agreement and formed part of the Government delegation to the High Level
Founders Conference held in Vienna, 2™ — 3 September, 2010. Some of the institutions
involved were:- MOJNCCA; the Kenya Anti-corruption Commission (precursor to the
Ethics and Anti-Corruption Commission); the Office of the Director of Public
Prosecutions: the State Law Office; the Judiciary and the Ministry of Foreign Affairs.

Additionally, the Strategic Plan (2013-2017) of the Office of the Attorney General and
Department of Justice (which in May, 2016 became the State Law Office and Department
of Justice) had provided for the ratification (accession) of the IACA Agreement. The
development of the Strategic Plan involved many stakeholders, who agreed with that
proposal, among others.

It is also noteworthy that, the Report of the Task Force on the Review of the Legal,
Policy and Institutional Framework for Fighting Corruption in Kenya, which was
presented to H. E. the President by the Attorney General on 17t November, 2015, has
also recommended, among other things, Kenya’s accession to the IACA Agreement. The
development of the report involved many stakeholders’ consultations, including civil
society, which endorsed the recommendation that Kenya accedes t the IACA Agreement.



14..Whether the Agreement permits reservations and any recommendations on
reservations and declaration

The Agreement does not have any express provisions on reservations. However, in
practice parties do enter reservation to the Agreement, in accordance with the provisions
of Article 20(3) of the Vienna Convention on the Law of Treaties. For instance, Israel
and China have made reservations to the provisions of article XIX of the Agreement (on
Settlement of Disputes). There is no justification for Kenya to make such a reservation to

the Agreement.
15. The proposed text of any reservation
There are no proposed reservations to the Agreement.

16. Whether expenditure of public funds will be incurred in implementing the treaty
and an estimate, where possible of the expenditure

Unless Kenya chooses to make voluntary contributions to 1ACA, as envisaged under
Article X| of the Agreement, there will be no direct expenditure of public funds on
IACA. However, there may be indirect costs relating to participation in the IACA
Assembly of Parties and the training of public officers at IACA, if Kenya decides to
participate in the same. It is expected that the concerned ministries will budget for
such matters.
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AGREEMENT FOR THE ESTABLISHMENT
1 OF
THE INTERNATIONAL ANTI-CORRUPTION ACADEMY
AS AN INTERNATIONAL ORGANIZATION

Al

H
i

i

THE PARTIES, o

il
fi
NOTING the important co;ﬁftributions in the fight against corrupton of the United Nations

Office on Drugs and Crime (UNdbC), as the guardian of the United Nations Convention against
il

Corruption (UNCAC);

f _
the substantial efforts of the I;epu:blic of Austria in close cooperation with UNODC as well as of
the other founding Parties in 'es’;élblishing the International Anti-Corruption Academy, IACA,

(hereinafter referred to as “the Ac;[ademy”) and their strong support for the Academy;

NOTING the long-sfanc!:i:ng efforts and the continued support of the Intemnational

Criminal Police Organization (IN?"I[‘ERPOL) to design and develop initiatives to prevent and fight
il

corruption worldwide; i

dy
'

NOTING the considejrabl?é support of the European Anti-Fraud Office (OLAF) and other

participants in this common ende}&.vor;
1
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EMPHASIZING the global and inclusive nature of this initiative and the importance of
striving for geographical diversity;
RECOGNIZING the importance of collaboration in joint efforts at the global and regional
levels in support of UNCAC and other relevant international infstruments;
SHARING common goals with regard to the delivery of technical assistance and capacity
“building as key instruments in the fight against corruption; |
NOTING that anti-corruption education, professional t%aining and research are important
components of such assistance and capacity building; . ‘ _
WISHING to enhance their common goals by the establishment of the Academy on the
basis of a multilateral agreement open to Member Sta;tes of the United Nations and

|

intergovernmental organizations (hereinafter referred to as ‘fIntemaﬁonal Organizations™) and

inviting them to join forces and to become Parties to this Agre¢ment;

RESPONDING to the invitation of the Republic of' Austria to host the Academy in

Laxenburg near Vienna,

I

HAVE AGREED as follows: .

|
i
1
1
i
|

ARTICLE I 1
Establishment and Status
1. There is hereby established the Academy as an Intemaﬁ onal Organization.
2. The Academy shall possess full international legal pers:onality.

3. The Academy shall inter alia have the legal capacity:



{

(2) to contract;

i
{
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i
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|
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I
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(b)  to acquire and di'sposF of immovable and movable property;
.o
(c)  toinstitute and respoleid to legal proceedings;

it
(d)  to take such other action as may be necessary for the fulfillment of its purpose and
. i
activities. *
h
4, The Academy shall operate i',n accordance with this Agreement.

i
3

ARTICLE I

Ei Purpose and Activities
1. The purpose of the Acadcr‘"r'[uy shall be to promote effective and efficient prevention and

3l
combating of corruption by o
1l

3

(@ providing anti-coxrui%ytion education and professional training;
*(b)  undertaking and facilitating research into all aspects of corruption;

{l
(©) providing other réllevant forms of technical assistance in the fight against
!
1

3
"l

d fostering intematiorjll:al cooperation and networking in the fight against corruption.

corruption;

2. The activities of the Acatlilcmy shall observe the principle of academic freedom, meet
i

highest academic and professionz;ﬂ standards and address the phenomenon of corruption in a
I

comprehensive and inter—discipliix:lary way, taking due account of cultural diversity, gender
i

equality and recent developments in the field of corruption at the global and regional levels.
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ARTICLE I
Seat
L. The seat of the Academy shall be located in Laxenbufg, Austria, under such terms and

conditions as agreed between the Academy and the Republic of Austria.

2. The Academy may establish facilities in other locations as required to support its
activities.
ARTICLE IV
Organs
The Academy shall have

(@) an Assembly of Parties, hereinafter referred to as “the Assembly™;
(b)  aBoard of Governors, hereinafter referred to as i‘"the Board”;

(©) an International Senior Advisory Board,;

(d)  anInternational Academic Advisory Board;

(e) aDean.
ARTICLE VY
Assembly of Parties
1. The Assembly shall serve as a forum for the Parties to this Agreement to consult on the

overall policy of the Academy and on other matters of interest under this Agreement.
2. The Assembly shall consist of representatives of the Parties. Each Party shall appoint a

representative to act as a member of the Assembly. Each member of the Assembly shall have

one vote.



1
:
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3. In particular, the Assembly shall:

(a) Adopt recommendaf,fFions relating to the Academy's policies and management for

|
consideration by thﬁ Board;

®) Adopt the work p'riogramme and budget of the Academy as proposed by the

Board; i

az -

(c) Engage in ﬁmd—rais;ing activities for the Academy in accordance with Article XI;
(d)  Elect the members :t:)f the Board in accordance with Article VI

(e) Decide on the remc%/al of members of the Board by a two-thirds majority;

® Review the progreéz:;s of activities of the Academy on the basis of, inter alia,

'}
reports by the Board,;
i
H
® Approve intemaﬁoiial agreements;

@ Approve the establishment of facilities in other locations.

4. The Assembly shall meeéi at least once a year and shall take its decisions by simple
:il

majority unless otherwise prbvidéd by this Agreement. The Assembly shall adopt its rules of
{

procedure and shall elect its of:ﬁccrs, including its President and two Vice-Presidents. The
i

members of the Board and the De;‘l:m may participate in the meetings of the Assembly without the
4
right to vote. ;

i
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ARTICLE VI

fl Board of Governors
i

1. The Academy shall be go%remcd by a Board consisting of eleven members in total. Nine

members shall be elected by t;ﬂe Assembly taking due account of their qualifications and
i

experience as well as the princiéie of equitable geographical distribution. In addition, UNODC



and the Republic of Austria are each entitled to appoint one member. The members of the Board

shall serve in their individual capacity for a term of six years and shall be eligible for re-

election/re-appointment for not more than one additional term. At the first election five members

shall be elected for a period of only three years.

2. In particular, the Board shall:

(@)
®)

(©)

(d)
©

®.

(8
(b)
@
G)

- Decide on the strategy, policies and guidelines for the activities of the Academy;

Adopt the rules govemiﬁg the operation of tixe Academy, including financial
regulations and staff rules;

Appoint the Dean for a renewable period of four lyears, evaluate his or her activities
and terminate, if necessary, the appointment of tﬁe Dean;

Establish, where appropriate, advisory boards anc‘ib elect their members;

Elect the members of the International Senior Acivisory Board and the International
Academic Advisory Board, taking due account of their professional qualifications
and experience, the principle of equitable geographical distribution as well as
gender equality;

Submit the work programme and budget of. tﬁe Academy to the Assembly for
adoption;

Appoint the independent external auditor;

Approve the annual audited statement of the Academy’s accounts;

Report to the Assembly on the progress of the ac;tivities of the Academy;

Consider the recommendations of the Assembly relating to the Academy's policies

and management;



(k) Adopt strategies and': guidelines for ensuring the financial resources of the Academy

and assist the Dean’é! efforts to that effect;
(1) Determine the wndiﬁons of admission of participants in the Academy’s academic
activities; :‘
J

(m) Approve the establi§lhment of cooperative relationships in accordance with Article

X1,

|
(n) Submit intemationa{iagreements to the Assembly for approval;
(o) Evaluate the acﬁviti:q.s of the Academy on the basis of reports by the Dean and make
'
recommendations concerning these activities.
!
3. The Board shall meet at le!:;ast once a year at the seat of the Academy and shall take its
decisions by simple majority un}éss otherwise provided by this Agreement. Each member shall

have one vote. The Board shail elfifdopt its rules of procedure, shall elect its officers, including its
1

{
Chairperson and Vice-Chaixpersén, and may establish committees as deemed necessary for the
i

efficient functioning of the Acadi’?my.

| ARTICLE VII

Inté'rnational Senior Advisory Board

i

1. The Board shall be advis«]'?;d by an International Senior Advisory Board (ISAB) consisting

of up to fifteen members who. sha‘ﬂl be eminent personalities with outstanding credentials from a

]

wide variety of backgrounds of i?'pportance for the activities of the Academy.

Ir
2. The function of the Interpational Senior Advisory Board shall be to reflect on the

activities of the Academy and to%offer observations and advice on how the highest standards with

y
regard to the purpose of the Aca{‘iemy can be met and maintained.

i
!
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3. The members of the International Senior Advisory Board shall serve in their individual
capacity for a term of six years and shall be eligible for re-election. At the first election seven

members shall be elected for a period of only three years.

4, The International Senior Advisory Board shall meet at least once a year and shall take its
decisions by simple majority. Each member shall have onEe vote. The International Senior
Advisory Board shall adopt its rules of procedure and shail elect its officers, including its
Chairperson and Vice-Chairperson.

5. The International Senior Advisory Board may recommend to the Board persons who

fulfil the criteria of paragraph 1 for election to the International Senior Advisory Board.

ARTICLE VIIX

International Academic Advisory% Board
1. The Board shall be advised in matters related to ed,uc;ation, training and research by an
Infernational Academic Advisory Board (JAAB) consisting o%f up to fifteen members who shall
be eminent academic personalities or experts of highest qﬁaliﬁcations in the fields of anti-
corruption practice, training and research and/or criminal justéice and law enforcement related to
anti-corruption as well as other fields of importance for the act‘ivitiés of the Academy.
Z The members of the International Academic Advisory Board shall serve in their
individual capacity for a term of six years and shall be eﬁgible for re-election. At the first
election seven members shall be elected for a periad of only three years.

3. The International Academic Advisory Board shall meet at least once a year and shall take

its decisions by simple majority. Each member shall have one vote. The Academic Advisory



Board shall adopt its rules of procti',;dure and shall elect its officers, including its Chairperson and
Vice-Chairperson. *]

4. The International Academi:t'; Advisory Board may recommend to the Board persons who

fulfil the criteria of paragraph 1 for election to the International Academic Advisory Board.
:

" ARTICLEIX
i

]

g Dean

1. The Dean shall be respo;:lsible for day-to-day management of the Academy and its
substantive programme. The Deax;s shall report to and be accountable to the Board.
2. In particular, the Dean shaljl:
|
(a) Represent the Acade%ly externally;

4

(b) Ensure the proper at;i:kninistmiion of the Academy, including human resources and
financial managemer%x:t;

(c) Prepare the work pré:%gramme» and budget of the Academy for consideration by the
Board and adoption Jf|>y the Assembly. The work programme shall include research
priorities, training acéﬁvities, curricula and tool developruent;

(d Implement the work:%)rogramme and budget;

(¢) Submit to the Boa.n;i; annual and ad hoc reports on the activities of the Academy
including an annual ;}udited statement of the Academy’s accounts;

(f) Propose the establis'ilj;xment of cooperative relationships in accordance with Article
XIII for approval by'r !%the Board; '

(&) Coordinate the worl%iof the Academy with the work of the Parties to this Agreement

and other mtematlor‘xal and national institutions, agencies and networks as relevant
Ny
i
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taking into account the relevant recommendations and guidelines of the Assembly
and the Board as well as advice from the Intemational Senior Advisory Board and
the International Academic Advisory Board;

(h) Enter into contracts and arrangements on behalf of the Academy and negotiate
international agreements for consideration by ihe Board and approval by the
Assembly; 1

(1) Actively seek appropriate funding for the Academy and accept voluntary
contributions on behalf of the Academy in acc;ordance with the relevant Board
strategies and guidelines as well as the financial rt?gulations;

() Undertake other assignments or activities as may be determined by the Board.

ARTICLE X
Academic and Administrative Staff
1. The Academy shall strive to recruit and retain academic and administrative staff with the
highest possible qualifications.
2. . In order to maximize efficiency and cost—effectiveness% the Academy shall develop a plan
and conclude appropriate arrangements for part-time or \:/isi_ting academic staff and shall
encourage States, International Organizations, universities ?nd other relevant institutions to

consider supporting the staffing of the Academy, including by jsecondment of staff.



ARTICLE XI
:),?‘inancing of the Academy

1. Notwithstanding the long-term goal to make the Academy self-sustainable, the resources

of the Academy include the follov‘;ing:
(@) voluntary contributio;:';s by the Parties to this Agreement;
(b) voluntary conu'ibutio;rgxs from the private sector and other donors;
(c) tuition fees, training };vorkshop and technical assistance fees, publication and other

service revenue;
£
N

(d) income accruing froxfl'n such contributions, fees, revenue and other income including

from trusts and endo%vments.
2. The fiscal year of the Acacil:emy shall be from 1 January to 31 December.
3. The accounts of the Acad;;:my shall, in accordance with the financial regulations adopted
by the Board in accordance with ;;\rticle VI paragraph 2 subparagraph b, be subject to an annual
independent-external audit whichi;?hall meet the highest standards of transparency, accountability
and legitimacy. .
4. The Parties to this Ag‘reex;nent are encouraged to engage in fund-raising activities for the

5

Academy, including through orgafhizing joint donor conferences.
i

ARTICLE X

Comuftaﬁon and Exchange of Information
I. The Parties to this Agreerjient shall keep each other informed of and consult on matters of
interest concerning their cooperaﬁon under this Agreement, either at meetings of the Assembly

or at other times as appropriate.

b



2. Consultation and exchange of information and documents under this Article shall be
done in accordance with each Party’s applicable rules concemipg disclosure of information

and subject to arrangements, which the Parties may decide to conclude for the purposes of
safeguarding the confidentiality, restricted character and secufity of the information exchanged.
Any such arrangements shall continue to apply even after the téermination of this Agreement and,

with regard to a particular Party, even after that Party’s withdrawal from this Agreement.

ARTICLE XIIX
Cooperative Relationships,
The Academy may establish cooperative relationships with States, other International

Organizations as well as public or private entities which can contribute to the Academy’s wark.

ARTICLE XIV
Privileges and Immunilies:
)8 The Academy, the members of the Assembly, the merqbers of the Board, the members of
the International Senior Advisory Board and of the Intematioxi'zal Academic Advisory Board, the
Dean, the staff and experts shall enjoy such privileges and irnmuniﬁes as agreed between the

Academy and the Republic of Austria.

2. The Academy may conclude agreements with other States in order to secure appropriate

privileges and immunities.



ARTICLE XV
,E Liability
The Parties to this Agreement shalif not be responsible, individually or collectively, for any debts,
liabilities, of other obligations of ;:the Academy; a statement to this effect shall be included in
each of the agreements concluded l?y the Academy under Article XIV.

X

“I

. ARTICLE XVI
E Amendments

This Agreement may be amendia’d only with the consent of all Parties to this Agreement.
Notification of such consent shall] be made in writing to the Depositary. Any amendment shall
come into force upon receipt by the Depositary of the notification of all Parties to this

Agreement, or at such other date as the Parties may agree.

y ARTICLE XVI1
'f Transitional Provisions

1. The Parties acknowledge .“the transitional arrangements for the establishment and initial
operations of the Academy contzil:ncd in the Memorandum concerning the Establishment of the
International Anti-Cormuption Acadcmy in Laxenburg, Austria of 29 Japuary 2010 and agree to
respect them until the demsmn-makmg organs of the Academy are fully operational.

2. Any decision affecting obilgatlons entered into for the purposes of the establishment and

initial operations of the Academ)%; or creating liability for the Partners (UNODC, the Association

“Friends of the Academy” or thé-; Republic of Austria) may only be taken unanimously by the
1

Board. i



ARTICLE XVIII
Entry into Foree and Depasitafy
L This Agreement shall be open for signature by Member States of the United Nations
(hereinafter referred to as “States”) and intergovernmental org@izaﬁons (hereinafter referred to

as “International Organizations”) until 31 December 2010. It shall be subject to ratification,
acceptance or approval. |
2. States and International Organizations which have ﬁot signed this Agreement may
subsequently accede thereto. |

3, This Agreement shall enter into force sixty days after the date of deposit of the

instruments of ratification, acceptance, approval or accessiorjn by three States or International
Organizations. _ '

4. For every State or International Organization which ratjjﬁes, accepts, approves or accedes
to this Agreement after the date of its entry into force, this Agreement shall enter into force sixty

days after the date of deposit of its instrument of ratification, acceptance, approval or accession.

- The Federal Minister for European and Intemational Affairs of the Republic of Austria

shall be the Depositary of this Agreement.

ARTICLE XIX
Settlement of Disputes
Any dispute arising between the Academy and any Party :to this Agreement or between any
Parties under this Agreement concerning the interpretation or application of this Agreement or of

any supplementary agreement or any question affecting the Academy or the relations of the



1
i

Parties which is not settled by negg&tiaﬁon or other agreed mode of settlement, shall be referred
for final decision to a tribunal of th'ree arbitrators: one to be chosen by each party to the dispute,
and the third, who shall be cha.ir[x;'[a.n of the tribunal, to be chosen by the first two arbitrators.
Should either party to the dispute ﬁot have chosen its arbitrator within six months following the
appointment by the other party ofi‘iits arbitrator or should the first two arbitrators fail to agree
upon the third within six mopths;‘following the appointment of the first two arbifrators, such
second or third arbitrator shall be (E:!bosen by the President of the Intermational Court of Justice at

the request of either party to the di':ls'pute.
i

ARTICLE XX

B
1

1

i

, Withdrawal

1. Any of the Parties to 1:bjss ;Agreemcnt may withdraw from this Agreement by written

notification to the Depositary. Suc';,lh withdrawal shall become effective three months after receipt
|

of such notification by the Deposit:;'ary. ;

2, Withdrawal from this Agre;;;cment by a Party to this Agreement shall not limit, reduce or

X
otherwise affect its contribution',g if any that has been made before the effective date of

b

withdrawal.
3
" ARTICLE XXX '
N Termination
i
1. The Parties to this Agrcem'ent, acting unanimously, may terminate this Agreement at any

|
time and wind up the Academy iby written notification to the Depositary. Any assets of the



Academy remaining after payment of its legal obligations shall be disposed of in accordance

with a unanimous decision of the Assembly.

2. The provisions of this Agreement shall continue to be applicable after its termination to

the extent necessary to permit an orderly disposal of assets and settlement of accounts.

Done at Vienna on 2 September 2010 in the Arabic, Chinese, English, French, Russian

and Spanish languages, each text being equally authentic.






