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ACRONYMS AND ABBREVIATIONS

Hon. Honourable
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Ghairpersonts foreword
The petition by concemed citizens regarding the recognition of persons with gender

disorder conditions was tabled before the House pursuant to Standing Order No. 225 (2)
(a) by Hon. Isaac Mwaura, MP on behalf of the petitioners.

In considering the petition, the Committee held meetings with the petitioners and the
Kenya National Commission on Human Rights. The Committee also received written
submissions from the Ministries of Education, Health and Interior & Coordination of
National Govemment. The meetings and submissions were aimed at responding to the
issues raised in the petition.

The Committee is thankful to the offices of the Speaker and the Clerk of the National
Assembly for the logistical and technical support accorded to it during its Sittings. The
Committee is also thankful to the petitioners, Hon. Isaac Mwaura MP and the Kenya
National Commission on Human Rights, the Ministries of Education, Health and Interior
& Coordination of National Govemment for the submissions they made.

On behalf of the Committee, and pursuant to Standing Order,227, it is my pleasant duty
to table the Report of the Departmental Committee on Administration and National
Security on its consideration of a petition by concerned citizens regarding the

recognition ofpersons with gender disorder conditions.

The Hon. Asman Kamama, MGH, OCW, MP
Chairperson Departmental Committee Administration and National Security

NA: Rcpon on the .onsid€iadon of. pctition by concemed citizens regarding recognition of persons with gender disorder
conditions
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EXECUTIVE SUMMARY
The purpose of this report is to consider and respond to the prayers sought by concemed
citizens in a petition regarding the recognition of persons with gender disorder
conditions. In considering the petition, the Committee held meetings with the petitioners

and the Kenya National Commission on Human Rights. 'the Committee also received
written submissions from the Ministries of Education, Health and Interior &
Coordination of National Govemment. Through the meetings and submissions the

Committee made several findings, conclusions and recommendations.

The Committee observed that Article 27 (4) and, (5) of the Constitution recognizes

individual rights with regards to equality and freedom from discrimination on grounds of
sex. religion, race, pregnancy, marital status, health stalus, ethnic or social origin colour,
age and disability among others. The Conrmittee observed that intersex persons are

faced with numerous challenges that include isolation from the society as the disorder is
regarded as a result of a curse, the isolation is meant to prevent bad omen; intersex
children suffer humiliation and harassment from the teachers and students

The Committee further established that surgical remedies to create more socially
acceptable sex characterislics done at birth or during early childhood deny the affected
persons the right to make informed consent as an intersex child who appears to be a
male at birth may later develop the features of a female.

The Committee recommends that the Government should roll out public awareness
programmes to sensitize the public on the issue of intersex in order to remove stigma
and discrimination. The Ministry of Interior and Coordination of National Govemment
should also take immediate administrative action to recognize the intersex persons by
adding a marker 'intersex' on birth notification and birth certificates

The Ministry of Health and County Governments should allocate more funds 10 cater for
special medical care for intersex persons to facilitate required corrective surgery and

related procedures. The Registrar of Persons, the Kenya Bureau of Statistics and the
Ministry of Health should also provide statistics for all the intersex persons by ensuring
that such statistics are captured in the national census and other socioeconomic surveys
to facilitate effective planning.

Lastly the Cabinet Secretary, Ministry of Health to develop guidelines and procedures

for dealing with intersex children especially as it relates to corrective surgery and put
measures in place to ensure that the surgeries are done at matudty when the affected
persons have the right to make informed consent.

NA: Report on the consideratlon of a pedtion by concerned citizcns regarding rccognition ofpersons with gendcr disorder
conditions
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1.O PREFAGE

The Departmental Committee on Administration and National Security is established

pursuant to the provisions of Standing Order No. 216 (l) and (5) with the following
terms of reference:-

(i) make reports and recommendations to the House as often as possible,

including recommendation of proposed legislation;

(ii) to investigate, inquire into, and report on all mafters relating to the mandate,

management, activities, administration, operations and estimates of the

assigned Ministries and departments;

(iii)to study the programme and policy objectives of Ministries and departments

and the effectiveness ofthe implementation;

(iv)to study, access and analyze the relative success of the Ministries and

departments as measured by the results obtained as compared with their
stated objectives;

(v) to investigate and inquire into all matters relating to the assigned Ministries

and departments as they may deem necessary, and as may be refened to them

by the House or a Minister.

(vi)study and review all legislation referred to it

1.2 Committee subiects
The Commiftee is mandated to consider the following subjects:-

i. National security

ii. Police services

iii. Public Administration
iv. Public Service

v. Prisons

vi. Immigration
vii. management of natural disasters

1.3 Oversight
In executing its mandate, the Committee oversees the following Govemment

Departments and agencies, namely:-

i. The Presidency

ii. The State Department of Interior
iii. The State Department for Coordination of National Government

NA Report on thc considcrrrion of a peritlon b/ conccmed citizens regarding recognition ofpersons with Bcnder disorder
conditions
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iv.

vi.

The Public Service Commission.

The National Police Service Commission
The Independent Police Oversight Authority

NA: RePon on the contideretion ofa petition by concemed citizens regarding recognition ofpersons with gender disorder
conditions
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1.4 Members of the Committee
Chairperson
Vice Chairperson

The Hon. Asman Kamama, MGH, OGW, MP
The Hon. Alois M. Lentoimaga,MP
The Hon. Joseph Lekuton, MP
The Hon. Alice Wahome, MP
The Hon. Zakayo K. Cheruiyot, MP
The Hon. Timothy W. Wetangula, MP
The Hon. Patrick Ole Ntutu. MP
The Hon. Ali Isaack Shaaban, MP
The Hon. Samuel Moroto, MP
The Hon. (Dr.) Humphrey Njuguna, MP
The Hon. Francis K. Mwangangi, MP
The Hon. Rashid J. Bedzimba, MP
The Hon. David Gikaria, MP
The Hon. Mohamed Shidiye, MP
The Hon. Jane Machira. MP
The Hon. Ibrahim Abdi Saney, MP
The Hon. Joseph O. Ndiege, MP
The Hon. Wanjiku Muhia. MP
The Hon. Akuja Protus Ewesit, MP
The Hon. Joseph M. Kahangara, MP
The Hon. Grace Kiptui, MP
The Hon. George Theuri, MP
The Hon. James Bett, MP
The Hon. Benard Shinali, MP
The Hon Charles Nyamai, MP
The Hon Fatuma lbrahim Ali, MP
The Hon. (Dr.) Makali Mutu, MP
The Hon Peter Kaluma, MP
The Hon. James Opiyo Wandayi, MP
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Gommittee Secretariat

Clerk Assistant I
Clerk Assistant II
Clerk Assistant III
Legal Counsel ll
Researcher Ofliccr III
Fiscal Analyst III

Mr. Leonard Machira
Ms. Rose M. Wanjohi

Ms. Hellen Lokwang
Ms. Christine Odhiambo

Ms. Fiona Musili
Mr. Edison Odhiambo
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1,5 Recommendations
The Committee in response to the prayers by the petitioners recommends that: -

The Govemment should roll out public awareness programmes to sensitize the

public on the issue of intersex in order to eradicate stigma and discrimination.

2. The Ministry ol Interior and Coordination of National Covemment should take

immediate administrative action to recognize intersex persons by adding a

marker 'intersex' on birth notifications and birth certificates.

3. The Ministry of Health and County Govemments should consider allocating
more funds to cater for special medical care for intersex persons to facilitate
required corrective surgery and related procedures.

4. The Kenya Bureau of Statistics and the Ministry of Health should provide

statistics on all the intersex persons by ensuring that that such statistics are

captured in the national census and socioeconomic surveys to facilitate effective
planning for the needs of intersex persons.

5. The Cabinet Secretary for Health should develop guidelines and procedures for
dealing with intersex children especially as it relates to corrective surgery and

put measures in place to ensure that the surgeries are done at maturity, when the

affected persons have the right to make informed consenl.

6. The Government through the Inspector General of Police should ensure that
human rights violations against intersex people are investigated and alleged
perpetrators prosecuted and that victims ofsuch violation receive redress.

NA: Repon on $e .onslderation of a petition by concerncd citizens regarding recognition ol'persons with gender disordcr
conditions
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2.0 INTRODUGTION
2.1 The petition on recognition of persons with gender disorder conditions was

tabled in the House pursuant to Standing Order 225 (2) (a) by the Hon. Isaack

Mwaura, MP on Wednesday 24th August,20l6.

2.2 Pursuant to the House rules, the petition was ref'ened to the Committee on 24th

August, 2016 for consideration and preparation of a report within 60 days. The

Committee considered the petition pursuant to the provisions of Standing Order

227.

2.3 The Petitioners wished to draw to the attention of the House the following, that: -

(i) Article 27 (a) (5) of the Constitution recognizes individual rights with
regards to equality and freedom from discrimination on grounds of sex,

religion, race, pregnancy, marital status, health status, ethnic or social origin
colour, age and disability among others;

(ii) The Ministry of Interior and Coordination of National Govemment through

the Directorate of Immigration and Registration of Persons, has failed to
recognize persons living with gender disorders as Kenyan citizens and denies

them the right to register as Kenyans;
(iii) Despite the Ministry of Education , Science and Technology having inter sex

education covered in the curriculum , there is continued discrimination

through issuance of wrong gender certificates to persons living with gender

disorder conditions;
(iv) Due to lack of proper registration persons living with gender disorder

condition are denied access to public places and buildings and their right to
vote or practice other citizenry roles;

(v) Due to lack of awareness, persons living with gender disorder continually

face discrimination and ridicule from not only the public but their own family
members. This lead to low self - esteem and stigma with dire results being as

extreme as committing suicide;

(vi) Due to lack of adequate initiative by the Ministry of Health persons living
with gender disorders receive inadequate medical check - ups and are not

eligibte for National Hospital Insurance Fund (NHIF) cover;
(vii) Efforts to resolve the matter with the relevant Govemment agencies have

been futile ; and

(viii) The matter in respect to the petition is not pending before any court of law.

2.4 The petitioners prayed that the National Assembly through the Departmental

Committee on Administration and National Security:-

NA: Repon on rhe considention ofa petition by conccrncd citizens rcgarding rccognition ofpcrsons with gcnder disorder
condilions
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(i) Causes the Ministry of Interior and Coordination of National Government to
establish mechanisms for national registration of persons Iiving with the disorder;

(ii) Enacts legislation to establish gender disorder programmes which will provide for
the manner ofhandling persons living with gender disorders;

(iii) Allocate funds in the next and subsequent budgets to cater for special medical care

for persons with gender disorders especially surgeries; and

(iv) Cause the Govemment to roll out public awareness programs to sensitize the

public on the disorder in order to rid them of stigma and discrimination.

NA: Rcpon on th. con3idcrrtioo of. pctjdon by concemcd citizens rcgarding recognition ofpersons with gender disorder
conditions
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3.O SUBMTSSTONS

3.1 Submission by the Petitioners
The Committee held a meeting with one of the petitioners, Ms. Ruth Wagui

accompanied by representatives of the Kenya National Commission on Human Rights,

Jinsiangu. GAMAFRICA and Katiba Institute on Thursday, 6ft October 2016 in
committee room, 4th floor, Continental House. During the meeting the Committee was

informed that inter-sex is a phenomenon where children are born with sex differentiation

which makes the anatomy of their bodies atypical and their sexual identity indistinct. For

many children the disorder is at the chromosomal level, for others. it is at the hormonal

level and for more obvious cases, it is at the genitalia level. Many ofthe inter-sex infants

are bom with ambiguous genitalia and cannot be clearly classified as male or female at

birth.

The petitioners highlighted the challenges facing persons with intersex conditions as

follows:-
(a) Discrimination by family and society at large;
(b) Isolation from the society as the disorder is regarded as a result of a curse and the

isolation is meant to prevent bad omen;
(c) Children are denied education and those in school suffer humiliation and

harassment from the teachers and studentsi
(d) People living with gender disorder are generally poor due to lack of education

and lack the necessary skills to eam a decent living;
(e) Lack of basic documentations of citizenship e.g. ID, NHIF, NSSF, etc.

(f) Corrective surgery is expensive for families of children living with gender

disorders;
(g) Parents and siblings developmental problems due to pressure from the family

and society; and

(h) Some intersex children bom as boys on reaching puberty have challenges such as

menstruation while in school is a shock to the boys and cases of expulsion from

school had been reported cases while attempted suicide and refusal to go back to

school had also been reported.

'fhe petitioners stated that the following Articles of the Constitution provide for the

recognition and protection of inter-sex persons: -.

Article 2 (1), (4) & (s)
This conslitulion is supreme law of the Republic of Kenya ond binds all persons and

NA: Report on dre consideirtion of e petition by concemed citizens reSardinB recognition of persons with gender disorder
conditions
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state organs at bolh levels of government; Any law including customary law, that is
inconsistenl with this constilution is invalid and the general rules of international law
shall form part of the law.

Article l0 (l), (2a & b)
The national values and principles of governance are applicable to this constitution and
include human dignity, equily, social justice, inclusiveness, equality, human righls, non-
discrimination and proteclion of the marginalized.

Article 22 (l) & (2)

Every person has the right lo institute Court proceedings claiming that a right or
fundamenlal freedom in the Bill of Rights has been denied, violated or infringed, or is
treated.

In addition to a person acting in their own interest, courl proceedings under clause (l)
may be instiluted by - a person acting on behalf of another person \uho cannot act in
their own name;

A person acling as a member of, or in the interest of, a group or class of persons,'

A person acting in the public interest; or
An Associalion acling in the interest ofone or more of its members.

Article 23 (l) & (3)
The High Court has jurisdiction, in accordance with Article 165, to hear ad determine
applicalions for redress of a denial, violation or infringement of, or treal to, a right or

fundamental freedom in the Bill of Rights;

23(l) any proceedings brought under Arlicle 22, a Court may E{rant appropriate relief,
including a declsralion of rights; a declaration of invalidity of any law that denies,
NA Repon on tie .onsideretion of a petition by concemod citizens regarding recognition of persons with gender disordcr
conditions

Article 19 (1), (2) & (3)

The Bill of Rights is an integral part of Kenya's democratic state and is the framework
for social, economic and cuhural policies;
The purpose ofrecognizing and protecting human righls andfundamental freedoms is lo
preserve lhe dignity of individuals and communities and to promote social justice and
realizalion of the potential of oll human beings;
The rights andfundamenlal freedoms in the Bill of Rights -
(i) Belong to each individual and are not granted by State:
(i, Do not exclude other rights and fundamental .freedoms not in the Bill of Rights,

bul recognized or conferred by law, except to lhe extent lhat they dre inconsistent
with this Chapter; ond

(iii) Are subject only to lhe limitations contemplated in this Conslitution.
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violales, infringes, or threatens a right or fundamental freedom in the Bill of Rights and
is not justiJied under Article 24.

Article 27 (l), (2), (4), (5), (6) & (7)

Every person is equal be.fore the law orul has the right lo equal protection and equal

bene.fit qfthe law;
Equality includes the .full and equal enjoyment of all right.r and .fundamental .freedoms;
The State shall not discriminate direclly or indireclly ogainst any person on any ground,

including roce, sex, pregnancy, maritol status, health status, ethnic or social origin,
coktur, age, disabil y, religion, conscience, belie.f, culture, dress, language or birth and
A person shqll not discriminale directly or indireclly ogainst another person on any of
the grounds specified or contemplated.

Article 28
Every person has inherent dignity and the right to have that dignity respected and
protected

Article 3l (c)

Every person has the right to privacy, which includes the right not to hove information
relaling lo their family or privale affairs unnecessarily required or revealed.

Article 43 (a)

Every person has the right to lhe highesr atlainable slandard of health, which includes

the tight to health care seryices, including reproduclive health care.

Article 52 (1)

This part elaborates certain rights to ensure greater certainty ds to the application of
those rights and.fundamental freedoms to certain groups ofpersons.

Article 53 (1 a, b, c, d & e) (2)

Every child has the righl lo a nome and nationality from birth: to free and compulsory
basic education: to basic ruttrition, shelter and heahh care and parental care and
proleclion, which includes equal responsibility of the mother and fother to provide for
NA: Report on the coniideration ofa peririon by concerncd citizens regarding recognition ofporsons with gender disorder
condilions

Article 29 (a, c, d & f)
Every person has lhe right to .freedom and security of the person, which includes the

right not to be deprived offreedom arbitrarily or without jusl cause; subjected to any

.form of violence from eilher public or privale sources: subjected to torture in any

manner, whether physical or psychological and treated or punished in a cruel, inhumon

or degrading manner.
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the child, whether they are married to each other or not.

A child's best inlerests are of paramount importance in every matter concerning lhe
child.

Article 165 (3)

The High Court shall have the jurisdiction to determine the question whether a right or

fundamental freedom in rhe Bill of Rights has been denied, violated, infringed or
threatened.

Article 258

Every person has the right to institule courl proceedings, cloiming lhat this Constitution
has been conlravened, or is threatened wilh contravention.

3,2 Submissions by Kenya National Commission on Human Rights

Mrs. Patricia Nyaundi, Chief Executive Officer, Kenya National Commission on Human
Rights made oral and written submissions to the Committee in two meeting held on

Thursday, 6th October 2016 and on Friday 9th December. The Commission proposed that

the title of the petition be amended to read "intersex persons" instead of "persons with
gender disorders" noting that the title oi'persons with gender disorders' 'was too broad

and open to different interpretations.

The Commission clarified that "intersex" is a general term used for a variety of
conditions in which a person is bom with a reproductive or sexual anatomy that does not
fit the typical definitions of female or male bodies.The Commission stated intersex
persons faced a lot of stigma and families with intersex children keep them in secrecy

due to superstition. Further the Committee was informed that intersex was different from
transgender in that people who have intersex conditions have an anatomy that is not
considered typically male or female. In contrast, people who are transgender have an

intemal experience ofgender identity that is different from most people.

The Commission further informed the Committee that some intersex infants and

children were surgically or hormonally altered to create more socially acceptable sex

characteristics. However, this presented a challenge given that the affected intersex
persons may develop a different sexual anatomy later on in life. An intersex child who
NA: Repo.t on dte consideration ofa petition by concemcd cilizcns rcgarding recognition ofpersons with ggnder disorder
condilions

Article 260
The Constilution interprets "marginalized group" os a group of people who because of
lows or practices before, on or afler the effective dale, v,ere or are disadyantaged by

discrimination on one or more of the grounds in Article 27 (1).
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appeeus to be a male at birth may later develop the features of a female. Therefore

surgical remedies should not be imposed at an early at birth but should be done at

maturity when the affected persons have the right to make informed consent.

The Commission also stated that the govemment needed to expand the definition of sex

in various Acts to accommodate intersex rather than force the intersex persons to fit in
the conventional male /female categorization. The Commission supported the petition
and proposed the following recommendations:-

(i) The department of registration of persons should take immediate administrative
action to recognize the intersex persons by adding a marker "other" on birth
notifi cation and birth certifi cates;

(ii) Institute legal reforms by enactment or amendment of laws to facilitate legal

recognition of intersex persons e.g. the Registration of Births and Deaths Act, the

Registration of Persons Act; the National Hospital Insurance Fund Act, the

Kenya National Examination Council Act, the Statistics Act, the Basic Education

Act, the Children's' Act among others;

(iii) Amendment and enactment of legislation that gives effect to the provisions of
Arlicle 27 (4) of the Constitution so as to guarantee non-discrimination to

intersex persons in all spheres of life including in education, healthcare,

employment, sports and access to public services and address such

discrimination through relevant anti-discrimination initiatives;
(iv) The National Assembly to recommend a budget allocation by the Treasury

targeting intersex persons for accessing the required services of corrective
surgery and related procedures;

(v) The Registrar of Persons, Kenya Bureau of Statistics and the Ministry of Health

to provide statistics for all the intersex persons and if such statistics are not
available to embark on measures that would ensure that such statistics are

captured;
(vi) The National Hospital Insurance Fund (NHIF) to provide insurance cover to

intersex persons;

(vii) The Cabinet Secretary, Ministry of Education to provide health care personnel

with training on the health needs and human rights of intersex people and the

appropriate advice and care to give to parents and intersex children, being
respectful of the intersex persons' autonomy, physical integrity and sex

characteristics;
(viii) The Cabinet Secretary, Ministry of Health to develop guidelines and procedures

for dealing with intersex children especially as it relates to corrective surgery
and put measures in place to protect the affected children;

(ix) The Inspector General of Police to ensure that human rights violations against
NA: Repon on the consider.tion ofa petition by concemcd citizcns rcgarding recognition ofpersons rvith gcnder disorder
condilions
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PUBLIC PETITION

tsY CONCEB.NED CITIZENS REGA-RDTNG RECOGNITION OF

T'ER.SONS WITI{ GENDER. DISORDER CONDITIONS

I, the IINDERSIGNED on bel-ralf of citDens of I(enya and i:1 particulal Pe$ofls

born vritl geoder disorders a-lso teferred to as intersex;

DRAW the attention of the house to the followirrg:

1. THAT, Article 27(4),(5) of the constitution recognizes rndividual nghts with

. tegards to equa-Iity and freedom ftom dis cnminatioo on gr-ounds of sex, rdigion,

,u.., pr.g11*ry, mariut statr:s, 1'realth status, etl:nic or socjal ongil, colour, age

and disability among others;

2. T:t'i..AT, the MinisUT of Interior and coordination of Natioaal Governmeat

ttuough the Directorate of Immigratioo aod Registratioo of Persoos, has failed to

recognize persofls hvrng with geader disorders as duly Keoyaa citizens and denies

them the right to register as l(eoyarrs,

3.THAT,despitetireMi:risuyofEducatioo,ScienceandTecb.aologyhaving
intersex education covered in the curriculu:n, thete is conti11ued discrimrnation

through issuance of .rrong gender certiflcates to PeISons )ivil1g with geader

disorclet coadif,ons;

4.THAT,duetolackofproperlegistration,Persooslivingwit.hgendet.]isotder
cooditioas are denied access to public places and buildiags, exercise their right to

vote or Pracucing othet citizeory roles;

5. THAT, due to lack of awareness at any level, PeISons living with gender disotder

continually face discrirnhation and ridicule ftom not only the public but theu

own famiJy members. This lead to low self-esteem aod sugma wth dir-s lgsults

beiag as extrerne as committjlg suicide'

6. TIIAT, due to lack of adequate rnitiative by the Ministry of Health, persons Iinng

wrth geader disorders receive inadequate medical check-ups and ate not eligrble

National Hospitat Insurance Fund Q'{HI!) cover;
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' IH:i["J:,llot"o''. t]rjs maner with the rerevant Gove,.,menr agencies
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tespect of which dris pedtion is made is not pending
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1._,
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Govemment
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meciraaism

U' llL

E--^-- r

'J-.uaL 
Ls leglsraton ro estabrisrr gender disorder proglaluDes which wi.llprovide for the manner of handhng p.rrorr. ir._rig ;th gender disorder;

Allocate fi.:ads in the ne:
medicarcareroro*,.";*f ;.:::I;::::.:::ff :Jf :[:::,,,r#
Cause d:e Government to. roLl out a public a.wareness programs to

;Jlh.public 
on rhe djsorder'_ o.a.r-,o rtd sr,gma and

And you PETITIONERS v/ill everpray.
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MINUTES OF 23R''

ADMINISTIIATION AND
SITTING OF THE CO]\,IMITTIiI' ON
NATIONAL SECU]TITY HEI-D ON FITII)AY,

Scssion (,'lr a ilpc rso rr

3tsr MARCH,20l7IN THE CONFEIiENCE llooM,3rrD FLooR,, MARtNA
EN(;LISH POINT HOTEL, MOMBASA AT 9.30 A.M.

PITESENT

I . IJon

2. I-lon

3. I{on
4. I-lon

5. I Ion
6. I-{on

7. I'lon

8. I-lon

9. I-lon

I 0. I-lon

I I . I-lon.

Molrarned Shidiye, MP
Josepli Lekuton, MP
Benard Shinali, MP
Prolus Akujah, MP
Zakayo Cheruiyot, MP
James Bet1, MP
Charles Nyarnai, MP
Samuel Moroto, MP
Rashid Bedzirnba, MP
George 1'heuri, MP
Dr. Makali Muli, MP

.\POI,OGIH,S

L I{on. Asrnan Karnama, MGH, OGW, MP
2. Hon. Alois Lentoimaga, MP
3. I-Ion. Alice Wahome, MP
4. l-[on. Wanjiku Muhia, MP
5. Ilon. .Iane Macltra, MP
6. Hon. Joseph Kahangara, MP
7. FIon. David Gikaria, MP
8. Hol. Ibrahirn Ali Saney, MP
9. Hon. Issack l{assan, MP
I 0. I-Ion. Fatunra Ibrahim Ali, MP
I 1. T-lon. 'l'imothy Wanyonyi, MP
12. FIon. Pctcr Kaluma, MP
li. I{on. .lames Opiyo Waudayi, MP
14. [Jon. Grace Kiptui, MP
I 5. I{on. Flaucis Mwangangi, MP
I 6. I-lon. Joseph Ndiege, MP
17. Hon. Dr. Hump)uey Njugurra, MP

I N.A'I'1'ENI)ANCI'

Chairpcrson
Vicc Chairpcrson

1

I Ion. Sunjccv Ilirdi, MP



(]() N{ MI'I"I'I.] I.] S I.] C II I.]'f ARI A'I'

L Mrs. Florcnce Abonyo - Director, Conrurittee Scr.r,iccs
2. Ms. Rose M. Wanjohi - Clerk Assistanr II
3. Ms. Hcllen Lokrvang - Clerk Assistant III
4. Ms. (lhlistine Odhiambo - I-egal Counsel II
5. Mr'. l}'ic Kiarie - Rescarch Assistanr III

MIN.NO. IO5/ANS/2017 . PRI'LIMINARIES

J.hc Chairperson called the meeting to order-at 10.00 a.m. A praycr was said.

MIN.NO.IO6/ANS/20T7 - CONFIRMAI'IONOI'T,IINU'I'I,]S

'l'lrc agcnda ilem was defcr.r.cd to the next neeting.

MIN.NO. 107/ANS/2017 . PRtr,PUBLICA'I'ION SCIrU'IINY OI..'
PIIOPOSIID KI,NYA CI'I'IZENSHIP AND IMMIGI{ATION (AMENDMI'N1')
20I6 - SPONSOITF]D BY IION. SUNJEEV BIIIDI, MP

lhc Cornrnitlec dclibelatcd on rhc Bill as follows:-

Clausc 3

' Iti
till-t..

'l'lle Conmrillce noted that the amendurent sought to intloduce a requirentcnt that an inrnrigratiorr
olficel shall bc appointed by the Public Service Commission. I-Iowcver scctior'r 5 o['thc Acr
provides that tl.re Kenya Citizens and Foleign Nationals Managcr:rent Scrvicc shall appoin( sLrch
itnn.rigration olficets as may be necessary for the carrying out of the provisions olthc Acr. 'l'lrc

Corlrutitlcc proposcd a dcletion of the clanse ds it wor.rld result in conllict r-cgarding tlc
appoiuting authority.

CIausc.l

'lllc Colnmittee ploposed an arnenduenl to the clause as a period of sixty days u,ould no( lrc
rcalistic given that the Cabinet Secretary wor-rld be lequired Lo excrcisc due diligencc bclirrc
grauling 1he application for regaining citizenship.

Clausc 5

lhc clause sought to extcnd thc period within which a statclcss pcrson nlay makc an application
lbl citizeuship, liorl five ycars hom the cnachcnt datc, to ten ycars of the enactmenl datc. l1

tlr crc [orenr caut that whereas tl]c Act cr-luelltly provides that stateless pcl.sons r.na)i nrakc an
applicatiorr lol citizcnship on11, u1i1i1 tlte 1,921 2016, rhe au.rcudrlent will allor.r, such applications
to bc nradc unlilthe year'2021.1'hc Cornmitlee agreed to the clause.

1



(lla u sc 6

l'hc anreudmcnt sought to provide for athirty days tintcline within which an application Ibt,a
passpofl shall be considcred and a passport issued. The Committee agrccd ro thc clausc.

Clausc 7

'lhc Committee proposed an amendment to the Clause as the proposcd thirty days would bc a1
cxccssively long peliod ol tilue to merely leplace a passpor( or ot|er tr.avel clocumcnt. Scvcn
days would bc ideal as the process merely invoJves reproducing already an cxisting valicl
docurlent.

('la u sc ll

Ihe anrcndmcut soughl to inrpose a timeline wilhin which an applicatiop lor.thc issuancc oI a
pelmil shall bc detemrined. l'he amendnrenl proposes a pcriod of ninctl, days liorn thc datc ol
the application.The Comniittee agreed to tlre clausc.

Clausc 9

'l'he amettdment soughl to provide a ninety day tineline within wlrich an application lirr
pcrmanent residence status shall be determiDed.The co[unittee agreed 1o thc c]ause.

(llausc l0

t'hc amendurcnt sought to provide for the commission ol offences b), innrigt.atiorr ol.ficcr.s. as
rveli as to it'npose a penalty fol the commission of an offence by an ilnlrigr.arion o[ficer.'l'6c
Conrmitlec agreed to thc clause.

(lla u sc 2

'l lre Conrrnittee agrccd 1o the proposed insertion of new definitions so as to clinrinatc insrarrccs
o l' uncertainties or arnbiguity in tltc tenrrs uscd in thc Act.

iVIIN.NO.108 /nNS/2017 - CONSIDERA'I'ION AND AI)OI'].rON O[,' A r)rr^t,..r.
l{EI'oR'l' oN A PE'I'I'I'ION By CONCEIINITD cI'r'IZrtNs tt}i(;Arrr)rN(;
IU',COGNII]ON OF PERSONS WITI,I GENDI'II DISOII])I.]Ii CONI)I1'IONS I}\, II0N.
ISAACK MWAURA, MP.

'I'hc Commiftee unanitnously adopted the leport with the follorving obscrvations apcl
recommendations:-
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( orrrrrriltcc Ollse rr ltiorrs

l. Articlc 27 (4) and (5) of tlie Constitution recognizes individual rights with lcgards lp
cquality and freedom from discrimination on gr:ounds of sex, rcligion, Iacc. prcenanc\r.
marital status, health status, ethric or social origin, colour.. agc aud clisability anront
others.

2. Intcrsex individuals ale assigned a sex descliptiorl at bil'th dcspitc thc anrbiguous scxual
organs becausc bilth rcgistration adheres to a dualistic categorization ol pcoplc as cithcr a
"fcmalc" or "male".

i. Intersex persons lace numerous challenges that include isolation h-om 1hc socictv as thc
disorder is rcgardcd as a rcsull ola culsc, the isolation is meant to prcvcnl. bad orrcn:
children are derricd education and those in school sulTc: hurniliation balassurcnt lronr tlrc
teac[]ers and studenls.

4. Surgical renrcdies to create more socially acceptablc sex charactcristics dorrc at bilth or
duling early childhood deny tlie affected persons the light to nral<e inl'olnrcd conscnt as
an intersex child who appears to be male. at birtli rnay larcr dcvclop r.hc l'caturcs ol' a

ferl alc.

5. Although thc petilioners had stated thal the National lnsurancc Ilospital liusd (NJllll)) did
not lecognizc nor pror.idc insurance cover. for intet:sex pcrsons, thc Ministr.l, of I Iealth in
its wtitLen subtnissio:r said that currently intersex persons ra,erc cligiblc Ibr sur.gical covcr.
by thc National Flospital Insurance Fund Q.{I{IF).

( omnrittcc Rccontnrcndations

l hc Contmiltce recorrrnrended that:-

1. -l he Ministl'y ol Lrteriol and Coordination of National Govenulcnt should talcc
irlmediate administrative action to recognize irrtersex persons by adding a urar.kcr
''iutcrsex'' in additiou to "nralc" ald "female" on bilth notillcations and birth ccrrificatcs:

2. 'l'hc Covct'umen1 shottld roll ont public awar:cl'less proglamntes to scnsitizc 1he public on
1l-rc issuc of intersex in order to eradicate stigl.na aud discr.irninatiorr.

3. 'l'he Minish-y ol I{ealth and County governnlents should allocate nrolc linds to catcr lbr
special rledical carc for intersex persons stch access to rcquircd corrcctivc sulgcly anci
relaled ploccdure.

4. T'he Registral of Pc:'sons, I(enya Bureau of Statistics and the Ministry ol'llcalth shoultl
plovide statistics on all the intersex pelsons by ensuriug that tlrat sL]cl.t statistics arc
captured in the uatioual census attd socioeconoDric sutveys 10 l-acilitatc el'lcctirrc planning
lor the nceds ol interscx persons.

5. 'l'he cabinet Sccretary, Ministry of Llealth sliould develop guidelincs and proccdurcs lbr
dcaling with intersex children espccially as it relates to con'ccti\/c surgcry and pLrr

4



rneasllrcs ir.r place to pl'ohibit medically Lrnnecessary sulgery and proocdnrcs to cnsut'c

that thc surgeries ale done at maturity when the affected persons havc thc right to nrakc

informed consent.

6. 'J'lre govcrnmcnt through the Inspector General olPolicc should cnsurc that hunran lights

violations againsl intersex people are investigated and allegcd pcrpcttators proscculcd

and that victirls of such violation receive ledress.

MIN.NO.IO9 /ANS/2oI7 . AD.IOURNMEN'T

.lhcre 
bcing no othel busiriess the rreeting rvas ad.journed at I .30 p.nr

Signcd b1'

(Clrairpcrson)

I)atcd.. ...\1. Iri -"*

\
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MINUTES OF THE 75TH SITTTNG OF THE DEPARTMENTAL COMMITTEE ON
.{DIUINISTRATION AND NATIONAL SECURITY HELD ON TUESDAY, gTH

DECEMBER 2016 IN CONIMITTEE ROOM, 4TH FLOOR CONTTNENTAL HOTISE
PARLIAMENT BI.TILDINGS AT IO.OO A.T{.

PRESENT

I . The Hon. Alois Lentoimaga, MP
2. The Hon. Dr. Makali Mulu, MP
3. The Hon. Francis Mwangangi, NIP

4. The Hon. James Bett, N{P

5. The Hon. Joseph Ndiege, MP
6. The Hon. Zakayo Cheruiyot, MP
7. The Hon. Rashid Bedzimba. MP
8. The Hon. Grace Kipfui, MP
9. The Hon. Joseph Lekuton, IvIP

10. The Hon. Prorus Akuja Ervesit, lr{P
1 l. The Hon. Fatuma Ibrahim Ali, MP
12. The Hon. Dr. Humphrey Njuguna, MP
13. The Hon. Ibrahim Abdi Saney, MP
14. The Hon. Iv{ohamed Shdiye, MP
1 5. The Hon. Wanjiku Muhia, MP

Vice Chairperson

APOT,OGIES

1. The Hon. Asman Kamama, N{GH, C)GW, I\,IP

2. The Hon. George Theuri, Il{P
3. The Hon. Samuel Moroto, I\,IP

4. The Hon. Joseph Kahangara, Ir4P

5. The Hon. (Maj. Rtd.) John K. Waluke, lvIP
6. The Hon. Alice Wahonle, N{P

7. The Hon. Shaaban Ali isaack, I{P
8. The Hon. Benald Shinali, MP
9. The Hon. Jane lr,lachira, \{P
10. The Hon. Timothy Wetangul4 lrrlP

I l. The Hon. David Gikaria" MP
12. The Hon. Patrick Ole Ntutu, Iv{P

13. The Hon. Charles Nyamai, lr{P
14. The Hon. Ababu Namrvamb4 MP

Chairperson
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IN ATTENDANCE . CON{]I{ITTEE SECRETARIAT

I . Mr. Leonard lr{achira

2. Ms. Rose Wanjohi

3. Ms. Hellen Lokrvang
.1. lvls. Christine Odhiambo

Clerk .Assistant i
Clerk Assistant II
Clerk Assistant III

Legal Counsel II

t\tIN.N(,.339/ANS/20 I 6 PRELII\{INARJES

The Chairperson called the meeting to order at 10.30 am. A prayer was said

N{rN.NO.340/ANS/2016 CONFIRMATION OF NIINUTES

Conl-rmral.ion of minutes lvas deferred to the next sitting

}{IN.NO,34IIANS/20I6 . NTEETING \4IITH THE KENYA NATIONAL
CON,IMISSION ON HUN{AN zuGHTS ON A PETITION BY CONCER\ED CITIZENS
R,EGARDING THE RECOGNITION OF PERSONS WITH GENDER DISORDER
CONDITIONS

The Conmission proposed that the title of the petition be amended to read intersex persons

insread ol persons u,ith gender disorders noting that the title of 'persons gender disorders' 'was

too broad. It was clarified that "Intersex" is a general tenn used for a variety of conditious in

wlrich a person is bom with a reproductive or sexual analomy that doesn't seem to fit the wpical
detlnitions of female or male bodies.

lntersex persons face a lot of stigma and families with intersex children keep them in secrecy

due to superstition.

Intersex is different,ftom transgertder in that people who have intersex conditions have anatomy

that is not considered typical\, rnale or female. In contrast, people rvho are tra[sgendered have

an intemal experience of gender identity that is different from most people. Often intersex

individuals are assigned a sex description at birth despite the ambiguor.rs sexual organs because

birth registration adheres to a dualistic definition ofpeople as either a "female" or "male.

The Commission informed the Conur.rittee that some intersex hlants and children were

surgically or hormonally altered to create more socially acceptable sex characteristics. However,

this presents a challenge given that the alfected intersex prerson may develop a different sexual

anatomy. An intersex child who appears to be a male at birth may later develop the t'eatules of a

female. Therefore surgical remedies should not be imposed at an early at birth but should be

done at matudty when the affected persons have the right to make irrfomred consent.
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t9
intersex people are investigated and atleged perpetrators prosecuted ad that

victims ofsuch violation receive redress;
(x) The Cabinet Secretary, Ministry of Education to develop guidelines and

protocols for teachers and schools on how to address intersex pupils' issues and

integrate gender identity knowledge and information within curricula to train
teachers; and

(xi) The Ministry of Education should appraise the Committee with information on

the number of students who have dropped out of school because of their
condition and what measures have been put in place to retain such children in
school.

3.3 Submissions by the Ministry of Health

The Ministry of Health in written submissions signed by the Principal Secretary, dated

Tuesday 28'h February, 2017 acknowledged that the ptight of inter persons was an

emerging issue that required public sensitization to discourage stigmatization and

discrimination. The Ministry recommended that parents of intersex children should also

be discouraged from making premature decisions to perform surgical operations on

intersex children at an early age without establishing the full facts which end up

damaging the children's sexual function and perpetuate feelings of extreme guilt among

the affected children.

The Ministry also acknowledged that more research was needed to determine the best

period to perform surgery on intersex children in order to minimize negative
psychological effects due to surgical operations conducted during early infancy or
adolescence. Therefore there was need to develop a multidisciplinary approach on the

management of affected individuals encompassing surgery, endocrinology and

psychosocial support.

The Ministry of Health further stated that it does not discriminate persons living with
gender disorders in the provision of medical care and that currently intersex persons

were eligible for surgical cover by the National Hospital Insurance Fund (NHIF).

3.4 Submissions by the Ministry of Education

The Ministry of Education in written submission signed by Cabinet Secretary, dated

Monday lOu March, 2017 stated that the Ministry does not discriminate against any

person on any grounds including gender and disability as envisaged by the provisions of
Article 27 (4) and that the Ministry had included intersex education in its curriculum as

alluded by the petitioners.

On issuance of certificates with, the Ministry stated that it issues certificates strictly as

NA: Repon on th. consldeatjon ofa p.dtjon by concemcd citizens regarding recognition ofpcrsons with gender disorder
conditions



20
per the details contained in other statutory identification documents such as birth
certificates, identity cards or passports. lt was therefore the responsibility of the

registration agencies to indicate the correct gender ol the candidate on the documents.

However, the Ministry stated that if there was a specific case of discrimination it should
be directed to the Ministry for redress.

3.5 Submissions by the Cabinet Secretary, Ministry of Interior and
Coordination of National Government.

The Cabinet Secretary, Ministry of Interior and Coordination of National Govemment in
written submission dated 23'd February 2017 stated that the mandate of the Civil
Registration Service was limited to registration of births based on information provided

by the various informants and physiological evidence seen by the person attending the

birth or information given by the informant in case of a birth that occuned at home.

Where the sex of an individual cannot be determined it is only a medical practitioner
who has the capacity the sex category. After the sex category has been determined by a
medical practitioner, the Civil Registration Service based on the provisions of Section
28 of the Births and Deaths Registration Act can correct the particulars on the birth
certificate.

The Cabinet Secretary also stated that section 28 of the Births and Deaths Registration

Act also provides for changing of errors that occuned during registration. This means

that a child can be identified as male but later on be found to be female. the service can

upon getting information from an authorized medical officer correct the particulars

originally indicated in the birth certificate. In view ofthe above explanation the Ministry
was of the opinion that there was no need to modifu birth certificates to accommodate

intersex as a sex marker.

The Ministry also stated there was no legal barrier to the registration of births ofpersons
whose sex cannot be determined at birth and that all births were registered irrespective

of the sex categorization of the registrants.

The Ministry further stated that every person who is a Kenyan citizen and has attained
the age of l8 years is registered without any discrimination. In the event that a person

was has been issued with an identity card and desires to change the name appearing on

the registration record, it is a requirement that the person fumishes the registration
officer with documents in support of the change of name. Where a registered person

desires to change the gender mark on the registration record, it is mandatory that he/she

produces a letter from a medical officer ofhealth confirming the change ofgender.

NA Repon on dre con3ideration of a pelirion by concemed citizens regarding recognition of persons with gcnder disorder
conditions
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4.O GOMMITTEE OBSERVATIONS

The Committee made the following observations from evidence adduced in the

meetings, that:-

Article 27 (a) and (5) of the Constitution recognizes individual rights with
regards to equality and freedom liom discrimination on grounds olsex, religion,
race, pregnancy, marital status, health status, ethnic or social origin colour, age

and disability among others..

2. Intersex individuals are assigned a sex description at birth despite the ambiguous

sexual organs because birth registration adheres to a dualistic categorization of
people as either a "female" or "male"

3. Intersex persons face numerous challenges that include isolation from the society
as the disorder is regarded as a result of a curse. The isolation is meant to prevent

bad omen; children are denied education and those in school suffer humiliation
harassment lrom the teachers and students.

4. Surgical remedies to create more socially acceptable sex characteristics done at

birth or during early childhood deny the affected persons the right to make

informed consent as an intersex child who appears to be a male at birth may later

develop the features of a female.

NA: Report on the consldeiation of e petjtion by conccmcd citizcns regarding recognition of persons with gender disorder
conditions



)1

5.O GOMMITTEE REGOMMENDATIONS

In response to the prayers by the petitioners, the Conmittee recommends that:-

The Ministry of Intcrior and Coordination of National Covernmcnt should
take immediate administrative action to recognizc the intersex persons by
adding a markcr 'intersex' on birth notifications and birth certificates.

2. The Government should roll out public awareness programmes to sensitize
the public on the issue of intersex in order to eradicate stigma and
discrimination.

3. The Ministry of Health and County (iovernments should consider allocating
more funds to cater for special medical care for intcrsex persons to facilitate
required corrective surgery and related procedures.

4. The Kenya Burcau of Statistics and the Ministry of Hcalth shoukl provirJe
statistics on all the intersex persons by ensuring that that such statistics are
captured in thc national census and other socioeconomic survevs to facilitate
effective planning for the needs of intersex persons.

5. The Cabinet Sccretary for the Ministry of Health shoultl rlevelop guidelines
and proccdurcs for dealing with intersex childrcn cspecially as it relates to
corrective surger"v and put moasures in place to cnsure that the surgeries
are done at maturity, when the affected persons have the right to make
informed consent.

I

Signed le;rq [)ate 5 os aD l7f)

Hon. Asman Kamama, MGH, OGW, Mp
Chairman, Departmental Committec on Administration and National Security

6. The Government through the lnspector (ieneral of police should cnsure that
human rights violations against interscx pcople arc investigated and allege<l
perpetrators prosecuted and that victims of such violation receive redrcss,

NA: RePort on the consideration of i petition b). conccrned cilizcns regarding recoguition of persons with gendcr disordcr
conditions
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We, Members of the Departmental Committee on Administration and
National Security have pursuant to Standing Order 227 adopted this report
on the consideration on the Report on a petition by concemed citizens
regarding recognition of persons with gender disorder conditions and affix
our signatures to confirm our approval and confirm its accuracy, validity
and authenticity on as per the attached adoption list.

l. The Hon. Asmarr l(amama, M6ll, OGW, MP - Chairperson

2. The Hon. Alois M. Lentoimaga, MP- Vice Chairperson

3. The Hon. Joseph Lekuton, MP

4. The Hon. Alice Wahome. MP

6. The Flon. Timothy W. Wetangula, MP

7. The Hon. Patrick Ole Ntutu, MP

B. The Hon. Ali lsaack Shaaban, MP

9. The Hon. Samuel Moroto, MP

10. The Hon.(Dr.) Humphrey Njuguna. MP

11. The Hon. Francis K. Mwarrgangi, MP

12. The Hon. Rashid J. Bedzimba, MP

13. The Hon. David Gikaria. MP

'l4. The Hon. Mohamed Shidiye, MP

I
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u-LLr
15. The Hon. Jane Machira, MP
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5. The Hon. Zakayo K. Cheruiyot, MP
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15. The Hon. lbrahim Abdi 5aney, MP

17. The Hon. Joseph O. Ndiege. MP

'iB. The Hon. Wanjiku Muhia, MP

,l9. 
The Hon. Akuja Prolus Ewesit, MP

20.The Hon. Joseph M. Kahangara, MP

21. The Hon. Charles Nyarnai, MP

22.The Hon. Grace Kiptui, MP

23.The Hon. 6eorge Theuri, MP

24.1'he Hon. James Bett. MP

25.The Hon. Benard Shinali. MP

26. -[he Hon. l-atuma lbrahirn Ali, MP

27.The Hon. (Dr.) Makali Muli. MP

28.The Hon. Peter Kaluma. MP

29.The Hon. Jarrres Opiyo Wandayi, MP
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Adoption List



We, Members of the Departmental Committee on Administration and
National Security have pursuant to Standing Order 227 adopted this repoft
on the consideration on the Report on a petition by concemed citizens
regarding rccognition of persons with gender disorder conditions and affix
our signatures to confirm our approval and confirm its accurary, validity
and authenticity on as per the attached adoption list.

L The Hon. Asman Kamama, MCH. OGW, MP - Chalrpenon

2. The Hon. Alois M. Lentoimaga, MP- Vice Chairperson

3. The Hon. Joseph Lekuton, MP

4. The Hon. Alice Wahome, MP

--t-"'-\\v5. The Hon. Zakayo K. Cheruiyot. MP

7. The Hon. Patrick Ole Ntutu. MP

L The Hon. Ali lsaack Shaaban. MP

9. The Hon. Samuel Moroto, MP

'10. The Hon.(Dr.) Humphrey Njuguna. MP

11. The Hon. Francis K. Mwangangi, MP

12. The Hon. Rashid J. Bedzimba. MP

'13. The Hon. David Gikaria, MP

14. The Hon. Mohamed Shidiye, MP
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15. The Hon. Jane Machira. MP
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6. The Hon. Timothy W. Wetangula, MP
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'16. The Hon. lbrahim Abdi Saney, MP

17. The Hon. Joseph O. Ndiege. MP

18. The Hon. Wanjiku Muhia, MP

19. The Hon. Akuja Protus Ewesit, MP

20.The Hon. Joseph M. Kahangara. MP

21. The Hon. Charles Nyamai, MP

22.The Hon. Crace Kiptui, MP

23.The Hon. Ceorge Theuri, MP

24.The Hon. James Bett. MP

25.The Hon. Benard Shinali, MP

25. The Hon. Fatuma lbrahim Ali. MP

27.The Hon. (Dr.) Makali Muli. MP

2B.The Hon. Peter Kaluma. MP

29.The Hon. James Opiyo Wandayi, MP
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Copy of Petition



The Commission further stated that there rvas no need to develop new legislation to cater for the
rights of intersex Persons. The government needs to expand the definition of sex in various Acts
to accommodate intersex rather than forcing the intersex person to fit in the conventional male
/female cate gorization

The Committee was also informed that the classification of humankind into two categories of
male and femaie and the entrencllnent of the two categories in identification documents expose
people who do nol fit neatly into the two categories to human rights breaches.

The Commission supported the petition and proposed the following recommendations:-

(i) The department of registration of persons should take immediate administrative
action 1o recognize the intersex persons by adding a marker other on binh notification
and birth certificates;

(ii) Legal reform by enactment or amendment of laws to facilitate legal recognition of
intersex persons e.g, the Registration of Binhs and Deaths Act, the Registration of
Persons Act; the National Hospital Insurance Fund Act, the Keya National
Examination Council Act, the Statistics Act, the Basic Education Act, the Childrens'
Act among others;

(iii) Amendment and enactnent of legislation that gives effect to the provisions of Article
27(4) of the Constitution so as to guamntee non-discrimination to intersex persons in
all spheres of lite including in education, health care, employment, sports and access

to public services and address such discrimination through relevant a.nti-
discrimination initiatives ;

NIIN,NO.342IANS/2016 - ADJOURNMENT OF THE I\{EETING

There being no other business the rneeting was adjourned at 12.40 ptr and the next meeting witl
be held on Thursday, l Sth August, 2016 at t 0.00 a.m.

(Chairperson)

Dale....,....... v:) I0/,c'
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PRESENT

1. The Hon. Asman Kamama, MGH, OGW, Mp
2. The Hon. Alois Lentoimaga, MP
3. The Hon. James Bett, MP
4. The Hon. David Gikaria, MP
5. The Hon. Zakayo Cheruiyot, Mp
6. The Hon. (Maj Rtd.) John K. Waluke, Mp
7. The Hon. Benard Shinali, MP
8. The Hon. Fatuma Ibrahim Ali, MP
9. The Hon. Protus Akuja Ewesit, MP
10. The Hon. George Theuri, MP
1 l. The Hon. Shaaban Ali Isaack, MP
12. The Hon. Ibrahim Abdi Saney, MP
13. The Hon. Joseph Ndiege, MP
14. The Hon. Rashid Bedzimba, MP
15. The Hon. Samuel Moroto, MP

APOLOGIES

l. The Hon. Joseph Lekuton, MP
2. The Hon. Joseph Kahangara, MP
3. The Hon. Francis Mwangangi, MP
4. The Hon. Dr. Makali Mulu, MP
5. The Hon. Jane Machira, MP
6. The Hon. Grace Kiptui, MP
7. The Hon. Dr. Humphrey Njuguna, Mp
8. The Hon. Charles Nyamai, MP
9. The Hon. Patrick Ole Ntutu, MP
10. The Hon. Mohamed Shidiye, MP
11. The Hon. Alice Wahome, MP
12. The Hon. Wanjiku Muhia, MP
13. The Hon. Timothy Wetangula, MP

Chairperson

Vice Chairperson

1

MINUTES OF THE 66TH SITTTNG OF'TIIE DEPARTMENTAL COMMITTEE, ON
ADMIMSTRATION AND NATIONAI SECURITY HELD ON THTIRSDAY, 61II
OCTOBER 2016 IN COMMITTEE ROOM,4TH F'LOOR, CONTTNENTAI, HOUSE AT
11.00 A.M.
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IN ATTENDANCE

NATIONAI ASSEMBLY

Hon. Isaac Mwaura MP

KENYA NATIONAL COMMISSION ON I{UMAN RIGITTS AND PETITIONERS

f . i\tlrs. Patricia Nyaundu

2. Ir4r. Kwamboka I(bagendi
3. l\4r. John Cirigiti
4. Ms. Cecilia Ndungu

5. Mr. Domimc Rono

6. Mr. George Maraba

7. Ms. Irene Njuguna
B. Mr. Tapiwa Mamhare

9. Ms. Ruth Wagui
10. Ms. Seath Pearce

Chief Executive Officers KNCHR
Jinsiangu Representative

Advocate

Senior Human Rights Officer
KNCT{R

Communications Officer GAMAFRICA
Ifutiba Institute
Petitioner
KNCI{R

COMMITTEE SECR.ETAR,IAT

1. Ms. Rose Wanjohi - Second Clerk Assistant

2. Ms. Hellen Lokwang - Thi-rd Clerk Assistant

MIN.NO.292IANS/2016 - PRELIMINARIES

The Chairperson called the meeting to order at 11.30 a.m. with a word of prayer from Hon. Alois
Lentoimaga.

MIN.NO.293IANS/20I6 - CONF'IRMATION OF MINUTES

Confirmation of minutes was defened to the next meeting.

MIN.NO.294IANS/2016 - MEETING WITH THE PETITIONERS ON A PETITION
BY CONCERNED CITIZENS REGARDING THE RECOGNITION OF PERSO}{S
WITII GENDER DISORDER CONDITIONS

The Committee was informed that sex development disorder or inter-sex is a phenomenon where

children are bom with sex differentiation which makes the anatomy of their bodies a typical and

their sexual identity indistinct. For many children the disorder is at the chromosomal level, for
others, it is at the hormonai level and for more obvious cases, it is at the genitalia level. Many of
the inter-sex infants are bom with ambiguous genitalia ad cannot be clearly classified as male or

female at birth.
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Challenges facing the children with gender disorder conditions

Some of the key challenges faciag the children with gender disorder conditions were
highlighted as follows:-

(a) Discrimination by family aad sociery at large;

@) Isolation from the society as the disorder is regarded as a result ofa cruse, the isolation is
meant to prevent bad omen;

(c) Children are detried education and those in school suffer humiliation Aom the teachers
and students;

(d) People living with gender disorder are generally poor due to lack of education and lack
the necessary skills to earn a descent living;

(e) They lack basic documentations of citizenship e.g. ID, NHIF, NSSF, etc.
(f) conective surgery is expensive for families of children living with gender disorders.
(g) harassment at school for being inter-sexual
(h) Parents and siblings develop mental problems due to pressure from the family and

society.
(i) some intersex children bom as a boys starting to received menstrual periods in school.

The situation becomes panicky to the boys and some cases of expulsion from school had
been reported cases of attempted suicide and refirsal to go back to school had been also
reported.

Constitutional provisions supporting the recognition and protection of inter-sex chitdren

The petitioners heighted the Constitutional provisions supporting the recognition and protection
of inter-sex children as follows:-.

Article 2 (l), (4) & (5)

This constitution is supreme law of the Repubtic of Kenya ad binds all persons ad state organs at
both levels of government; Any law including customary law, that is inconsistent with this
conslitution is invalid and the general rules ofinternational law shall form part of rhe law.

Article I0 (1), (2a & b)

The national values and principles of governance are applicable to this constitution and include
human dignity, equity, social justice, inclusiveness, equality, human rights, non-discrimination
and protection of the marginalized.

Article 19 (1), (2) & (3)

The Bill of Rights is an integral part of Kenya's democratic state and is the frameworkfor social,
economic and cultural policies,'

3
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The purpose of recognizing and protecting human rights and fundamental freedoms is to
preserve the dignity of individuals and communities ad to promote social justice and realization
ofthe polential of all human beings:

The rights and fundamental freedoms in the Bill of Rights -
(n Bebng to each individual and are not grated by State;
(ii) Do not exclude other rights and fundamental freedoms not in the Bill of Rights, but

recognized or conferred by law, except to the exlent that they are inconsistent with
this Chapter; and

(ii, Are subject only to the limitations contemplated in this Constitution.

Article 22 (1) & (2)

Every person has the right to institute Court proceedings claiming that a right or fundamental
freedom in the Bill of Rights has been denied, violated or infringed, or is treated.

In addition to a person acting in their own interest, court proceedings under clause (l) may be

instituted by - a person acting o behalf of another person who cannot act in their own name;

A person dcting as a member of, or in the interest of, a group or class of persons,'

A person dcting in the public interest; or

An Association acting in the interest oJone or more of its members.

Article 23 (l) & (3)

The High Court has jurisdiction, in accordance with Article 165, to hear ad determine

applications for redress of a denial, violation or infringement of, or treat to, a right ot
fundamental freedom in rhe Bill of Rights;

In any proceedings brought under Article 22, a Court may grant appropriate relief, including a

declaration of rights; a declaration of inydlidity of any law that denies, violates, infringes, or
threatens a right or fundamental freedom in the Bill of Rights ad is not justified under Article 24.

Article 27 (l), (2), (4), (5), (6) & (7)

Every person is equal before the law and has the right to equdl protection and equal benefit of
the law;

4

Equality includes the full and equal enjoyment of all rights ad fundamental freedoms;

The State shall not discriminate directly or indirectly against any person on any ground,
including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age,

disability, religion, conscience, belief, culture, dress, language or birth and

I
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A person shall not discriminate directly or indirectly against another person on any of the
grounds specified or contemplated.

Article 28

Every person has inherent dignity and the right to have that dignity respected and protecred

Article 29 (a, c, d & f)

Every person has the right to lreedom and security of the person, which includes the right not to
be deprived offreedom arbitrarily or without just cause; subjected to any lorm of violence from
either public or private sources; subjected to torture in any manner, whether physical or
psychological and treated or punished in a cruel, inhuman or degrading manner.

Article 3l (c)

Every person has the right to privacy, which includes the right not to have in/ormation relating
to their family or private aflairs unnecessarily required or revealed.

Article 43 (a)

Every person has the right to the highest attainable standard of health, which includes the right
to health care seryices, including reproductiye health care.

Article 52 (1)

This part elaborates certain rights to ensure greater certainty as to the application of those
rights and fundamental freedoms to certain groups ofpersons.

Article 53 (1 a, b, c, d & e) (2)

Every child has the right to a name ad nationality from birth; to free ad compulsory basic
education; to basic nutrition, shelter and health care a to parental care and protection, which
includes equal responsibility of the mother and father to provide for the chitd, whether they are
married lo each other or not.

A child's best interests are ofparamount importance in every mater concerning the child.

Article 165 (3)

The high Court shall have the jurisdiction to determine the question whether a right or
fundamental freedom in the Bill of Rights has been denied, violated, inJringed or threatened.

Article 258

Every person has the right to instilute court proceedings, claiming that this Constitution as bee
contravened, or is threatened with contravention.

5
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Article 260

The Constitution interprets " marginalized group" as a group of people who because of laws or
practices before, on or afier the efective date, were or are disadvantaged by discrimination on
one or more of the grounds in Article 27 (4).

Submissions by Kenya National Commission on Human Rights

The cornmittee was informed that the commission supported the petition and proposed the
followrng remedial measLues:-

(D

(ii)

(iii)

(ir)

(v)

(vi)

(vii)

(viiD

The departmenl of registration of persons take immediate administrative action to
recognize the intersex persons by adding a marker other on birth notification aad birth
certificates;

Legal reform by enactment or amendment of laws to facilitate legal recognition of
i-ntersex persons e.g. the Registration of Births and Deaths Act, the Registation of
Persons Act; the National Hospital Irsurance Fund Act, the Kenya National
Examination Council Act, the Statistics Act, the Basic Education Act, the Children,s
Act among others;

Amendment and enactnent of legislation that gives effect to the provisions of Article
27 (4) of 6e Constihrtion so as to guarantee non-discrimination to intersex persons in
all spheres of life ilcluding in education, health care, employment, sports and access

to public services ald address such discrimi:ration tbrough relevant aati-
discrimination initiatives;
The National Assembly to recommend a budget allocation by the Treasury targeting
intersex persons for accessing the required services of corrective surgery and related
procedures;

The Registrar of Persons, Kenya Bureau of Statistics ald the Ministry of Health to
provide statistics for all the iltersex persons ad if such statistics a.re not available to
embark on measures that would ensure that such statistics are captured;

The National Hospital lnsurance Fund (ltIHIF) to provide insurance cover to i:rtersex
persons.

The Cabinet Secretary, Ministry of Education to provide health care personnel with
training on the health needs and human rights of intersex people and the appropriate
advice ad care to give to parents ad iatersex children, beir:g respectfirl of the intersex
persons' autonomy, physical integrity and sex characteristics;
The Cabinet Secretary, Ministry of Health to develop guidelines and procedures for
dealilg with intersex children especially as it relates to corrective surgery and put
measures in place to prohibit medically unnecessary surgery and procedures on the
sex characteristics of iltersex ctr.ildren, protect their physical integrity and respect
their autonomy;

6
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(i") The Inspeclor General of Police to ensure that hrunan rights violations against
intersex people are investigated and alleged perpetrators prosecuted ad that victims of
such violation receive redress;

(x) The Cabinet Secretary, Ministry of Education to develop guidelines ad protocols for
teachers and schools on how to address intersex pupil,s issues and integrate gender
identity knowledge and information wirhin curricula to train teachers; and

(xi) The Ministry of Education should appraise the Committee with hformation on the
number of students who have dropped out of school because of thet condition and
what measures have been put in place to retain such children in school.

Committee Recommendations

The Committee made the following recommendations:

(D Legislative framework to be enacted to govern the issues ofintersex children;
(ii) Establishment ofspecial schools for intersex children;
(iii) Establishment ofspecial hospital for intersex cases; and
(iv) Ministry of Education and Ministry of Health to sensitize the public on cases of

intersex phenomenon.

MIN.NO.3O4 /ANS/2016 . ANrY OTIIER BUSINESS

i. Hon. Isaac Mwaura MP furformed the committee that the Kenya National H,,man
Rights Cornmission would organize a retreat with the Committee to discuss in depth
the issues ofpersons with gender disorder conditions.

ii. The Committee was advised to bench mark on best practices on inter-sex issues il
Awtralia and Germany.

MIN.NO.30s/ANS/2016 ATJOURNMENT OF TITE MEETING

There being no other busiaess the meeting was adjoumed at 1.30 am and the next meeting will
\ be held on notice

Signed............. t
(Chairperson)

I ,0
Date............ OL-/
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Appendix I

Submissions by Kenya National Commission on Human Rights
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Kenya National Commission on Human Rights

P OPOS OF LAWS TI{AT NIEED T BE NDED IN ORDER TO PROTECT
TIIE RIGHTS OF INTER-SEX PERS ONS IN I(ENYA

The classification of hrmankind into two categories i.e. (male and female) and the
entrenchment of those categories in identification documents expose people who do not fit
neatly into those two categories to human rights breaches.

In a bid to rectiry this position in Kenya and protect the rights of i:rter-sex persons, the Kenya
National commission on Human Rights calrs for amendment to the following legisration:

1. Interpretation and General provisions Act Cap 2 Lans ofKenya

Amend section 3 (interpretation section) by dsfining the term i-nter-sex

Proposed definition:

"Intersex" mea,s a person certified by a competent medicai practitioner to have both
male and female reproductive organs;

2. Births and Deaths Registrafion Act Cap 149 Laws of Kenya

The act does not define the term sex, however from a reading of the act it is clear that the
term sex means male or female.

Amend section 2 (interpretation section) by defining the word hter-sex.This is to
ensure that there are flexibre procedures in assigning or reassigning sex,/gender in
registration documents, registers, and prescribed forms.

Amend the following documents, registers a:rd prescribed forms to include inter_sex
as a sex marker:

I. Forrn l Register of Birth

[. Form 2 Register for t]re Regiskation of Births

m. Form 3 Retum of Births in a District

ry. Form 4 Birth certificate

l lPage



VI.

vil.

Form No 5- Certificate of birth (Short Form)

Form no 6 Register of Death

Form No 7 Register of Death: for use by next of ki:r where no medical
certificate of cause of death is issues

Form No 8Register for Registration of Deaths

Form No 9 Fortoightly retums of Deaths in a District

Form No 10 Medical Certificate of Cause of Death: for use of medical
Attendant, who should fiil it up ir all cases

Form No 1l (Medicar certificate of cause of Death- for use of doctors
carryiag out post-mortem examination)

Form no I 3 @eath Report)to include Lrtersex or other as sex marker.

VIII

rx

)o

)fi

3. Registration of Persons Act Cap I07 Laws of Kenya
o Amend Section 3 by including defining the word inter_sex

e Amend Form A of the frrst schedule to include inter-sex (I) or other (o) as sex
markeron the identificafion card.

4. Kenya Citizenship and Immigration Act Cap 172 Laws of Kenya
r Amend section 2 by defrning the word iater-sex. This wiil ensure that alr registers,

documents and prescribed forms contained in the Act include i:rter_sex (I) as a sex
marker.

More specifically, the folrowing registers, documents and prescribed forrns ought to be
amended to include inter-sex as a sex marker

i' Passport- Rule 13 of the Kenya citizenship and immigration Regulations,
2012 alrLd Form 19 passporVTravel Document Application for a Kenva
PassporVTravel Document

II. Register for Applications for regaiaing Citizenship- Rule 4g Kenya
Citizenship 61fl Tmm i gration Regulations, 20 1 2

m Register for voluntary RenLrnciation of citizenship- Rule 49 Kenva
Citizenship 6d Tmmigration Regulations, 2012

tv. Register for Revocation ofKenya citizenship- Rure 50 Kenya citizenship and
Immigration Regulations, 20 1 2

2lPage



VI

Foreign Nationals Accommodation Records - Rule 52 Kenya Citizenship and

lmmigration Regulations, 20 1 2

Foreign Nationals Register- Rure 53 Kenya citizeoship and rrrmigration

Regulations, 2012

Form 20- Entry/Deparn:re declaration Form

F orm 22- Application for a Visa

Form 23- Application for Permanent Residence

Form 25- Application for Issuance or Renewal of permit

Form 28- Application for Dependant,s pass

Form 42- Application Form for Registation as Foreip National ,nder Section

vII.
vm.

rY

x.

)c.

xII.

56

5. Marriage Act

Amend Form MA5, application for certificate of no impediment to marriage,to

include intersex as a sex marker

6. Kenya National Examinafion Council Act
o Amend section 2 of the Act by defiring the word inter-sex.

o Include a provision that recognises inter-sex as a sex marker that should be iacluded

in the certificates issued by the Council.

7. Statistics Act

. Amend section 2by definilg the word inter-sex

o Amend the first schedule to include inter-sex as one of the areas within wtrich
statistica.l iaformation may be collected, compired, analysed, abstracted and
published.

8. Children Act Cap 141 Laws of Kenya

The Children Act ought to be arnended to:

' Prohibit and criminalize the forced genital normarizing surgery, invoruntary

sterilization of inter-sex children, reparative or corrective surgeries which are

irreversible. The section shor:.ld also mandate the cabiaet secretary in charge ofheajth

3lPage



to make mles to govem the process of surgery for genitar eorrection of intersex
persons

Define inter sex persons so as to ensure that aI inter-sex ch dren are guara:rteed of
the rights of children under part II of the Act

4lPage
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JMINISTRY OF HEALTH
OFFICE OF THE PRINCIPAL SECRETARY

U
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Telephone Nairobi 2Z17OZ7
Email: pshealthke@email.com
lYhen replying please quote

Our Ref: MOH/ADM1tlUBg

Mr. Justin Bundi. CBS
Clerk of the National assembly
P.O. Box 41842-OO1OO

AFYA HOUSE
CATHEDRAL ROAD
P O Box 30016 - OO]OO
NAIROBI

NAIR BI

Dear I u.^-0^-'

DEPARTMENTAL COMM
PETITION BY CONCERNE
GENDER DISORDER CON

Yours S...- CJ

'',t-.* 

/'"b
Dr Nicholas Muraguri
PRINCIPAL SECRETARY

{,'
28'h February 2017
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ITTEE ON ADMINISTRATION AND NATIONAL SECURITY.
D CITIZEN REGARDING RECOCNITION OF PERSONS WITH
DITIONS

we refer to your re*er Ref. NA/Dc.A/ANs/2o17/ (3o) dated l3th February, 2or7requesting the Ministry'5 rerponre on the said petition regarding ttre recojnition orperions with gender disorder conditions.

Attached please find detaired information on the same dury endorsed to be used forconsideration by the Committee.
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SUBMISSION BY THE MIMSTRY ON THE PETITION BY HON. MWAURA. M. ISAAC,
MP ON BEHALF OT CONCERNED CMZENS REGARDING RECOGNTNON OF

MIMSTRYOFHEALTH

PERSONS WTI}I GENDER CONDMONS

OBSERVAfiONS BY TI{E PETMONERS

t' [IAT, Artrcle 27(4),(5) of the constitution recognizes individual rights with
regards to equality and freedom from discrimination on grounds of sex, rerigion,
racel pregnancy, marital stahrs, hearth status, eth,ic or sociar origin, corour, age
and disability amongothers;

2. TIIAT, the Ministry of Interior and coordination of National Government
through the Directorate of Immigra tton and Registration of persons, has failed to
recognize persons riving with gender disorders as dury Kenyan citize ns and.
denies them the right to register as Kenyans;

3' THAT, despite the Minisfry of Education, Science and Technorogy having
intersex education covered in the curriculum, there is continued discfimination
through issuance of wrong gender certificates to persons living with gend,er
disorder conditionsl

4' THAT, due to lack of proper registration, persons living with gender disorder
conditions are denied access to public places and buildings,.*J.ir. their right
to vote or prachce other citizenry roles;

5. THAT, due to iack of awareness at any level, persons living with genderdisorder
continually face discrimin ation and ridicule from not only the public but their
own family members. This lead to low self-es teem and. stigma with dire results
being as extreme as committing suicide;

6. TIIAT, due to lack of adeqwate rnitiative by the Ministry of Health, persons living
with gender disorders receive iradequate medical checkups and'aie not eligrble
National Hospital Insurance Fund (NHIF) cover;

7' THATT efforts to resolve this malter with the relevant Government agencies have
been futile; and



7. If parents are to make these decisions they neecl the full facts or they wrll end up
with feelings of exh"eme guilt for damag*ry their child,s sexual function by
having early surgery;

8. More research is needed to determine the best period to perform surgery and
minimize negative psychorogicar effects; during early infancy or adorescence;

9. This gives rise to the necessity for multidisciplinary approach to management of
affected indi'iduals encompassing surgery, endocrinorog y, and psychosocial
support; and

10. The Minisfry is not aware of any trrbunal or court of law handiing the subject of
the pefition. The National Assembly is therefore in order to consider the pefifion.

COMMENTS ON THE PETrNONERS' PRAYERS

Prayer (iii): Allocate Funds in the next and subsequent budgets to cater for special
medical care for persons with gender disorders especially surgeries

The Mrnistry of Health does not discriminate
conditionsl intersex people are eligible for s
Insurance Fund.

persons living with gender disorder
urglcal cover by National Hospital

N -^/^tf
Dr. Nicholas Muraguri
PRINCIPAI S

February 28,2017
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Republic of Kenya

MINISTRY OF EDUCATION

BI Jogoo House "8"
Harambee Avenue
P. O. Box'3O0?0 - 0OlD
NAIROBI

/6/4sNOL. tX (67) 13'h March, 2017

tional Assembly

-00r00

L COMMITTEE ON ADMINISTRATION AND NATIONAL SECURITY:
ONCE RNED CITIZENS REGARDIN6 RECOGNITION OF PERSONS WITH

I50RDER5.

de to your letter Ref.NA/DC.A/ANS/2O17/ (29) dated l3th

on the above subject.

se find the response to part 3 of the above mentioned
ur fu rther action.

CRETARY
i=r nn -IEl]V

I 3 I'iAR l0ti

! r.. L t\ ..{. 5 F,trICE{:)



Republic of Kenya
MINISTRY OF EDUCATION

PUBLIC PETITION
The following petition has been committed to the Departmentar committee
on Administration and National Security for consideration:_

(i) Petition by Hon. Isaac Mwaura, Mp on behalf of persons with
gender identity disorders on discrimination
issuance of wrong gender certifrcates.

through

Response

The Ministry of Education does not discriminate against any person on
a,y grounds including gender and disability as envisaged by the
constitution Article 27(4). As a.lluded by the petitioners, the Ministry has
included intersex education in its currlculum.

concerning provision of certificates, the Ministry issues certificates strictly
as per the detaiis contained in other statutory legal identification
documents such as birth certificate, identity card or passport. It is
therefore the respo,sibility of the Registration Agencies for birth
certificates and Identity cards to indicate the correct gender of the
candidate on these documents. However, if there is a specific case
discriminated on the basis of gender disorders it should be directed to the
Ministry so that it can be addressed.

Fred Matiang'i, PhD, EGH
CABINET SECRETARY

Date ro. D3. ZotT
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PETITION RI'GARDING R.E.C-O-G

DiSORDER CONDITIONS

!l

OF PERSONS WITH GENDER

.... il,\O .
'Jl?1"t

NiTION
CL cL.'; o

Nominated Member of Parliament, Ho.nourable Isaac Mwaura, on beha]f

of persons born with gender disorder, has petitioned the Nationa1

Assembly regarding the recognition of persons with gender disorder

conditions. The Honourable Member has drawn the attention of the

House to the following:-

That, Article 27$),(51 of the Constitution recognizes individua-I

rights with rega:'ds to equal,ity ald freedom from discrimination on

1I

gror:nds of sex, religion, race, pregnancy, marital status, ethnic or

social origin, colour, age and disability among others;

That, the Ministry of Interior and Coordination of Nationa-l

Governrnent, through the Directorate of lrhmi.gration ald

Registration of Persons, has.failed to recogn2e Persons living with

gender disorders as duly Kenyan citDens and denies them the right

to register as KenYans;

T1:at, despite the Ministry of Education, Science and Technology

having intersex education covered irr the curricuJum, there is

continued discrimination through issuance of wrong gender

certificates to persons living with gender disorder condilions;

That, due to lack of proper registration, persons Living with gendei

di.sorder conditions are denied access to public places and

buildings, exercise their rights to vote or practicing their citizenry

roles;

That, due to lack of awareness at any level, persons living with

gender disorder continual.ly face discrimjnation and ridicule from

111
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not oniy the public but their.own family members,.This lead to tow
self esteem and stigma with dire results being as extreme as
committing suicide;

That due to adequate initiative by the Ministry of Health, persons
Iiving w-ith' gender disorders Jiving with gender disorders receive,
inadequate medical checkups and are not eJigible for Nationa.l
Hospital Insurance Fund(NHIF) cover;

That efforts to addresj and resolve the matter r,r.ith relevarr
government agencies have been futi1e;

That the matter in respect of which this petition is made is not
pending before ariy coirrt of 1aw.

I wish to state as follo-ws;

The issue of intersex is one of severa-l emergmg issues that are not
provided for in the Births a,.d Deaths Registration Act (chapter i49). The
Act does not define what sex is but recognizes sex of any individual as
either male or fema]e as indicted in all the registration forms sho,vn in

, the schedule of the Act where sex is required to be recorded.

The mandate of civil Registrdtion senrices (cRS) is limited to reglstrauon
of births based on inJormation received from various in-forma,ts and
therefore it does not determine the sex of registrants. In norma-]
circumstances, the a-rlocation of' sex dr:ring registration is based on
physiological evidence seen by the person attending the birth rvhere a
b,th has occr:rred in a hospital or on information given by the informant
in case of a birth that has occr.rrred. at home.

where the sex of a,, individua-r cannot be determined, it is only a medical
practitioner
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who has the capacity and therefore the mandate to
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individual' After the sex
determi::e or asslgn a sex category to an

category has been d'etermined by a medica-l practitioner' CRS' based on

the provision of Section 28 of the Act can col'rect the particulars on the

birth certilicate.

Section 2g of the Act pr;vides for chalging of errors that occurred during

registration upon correct facts coming to light later on in life '

' no limit ih time as t

Addi4ona11y, there rs no limit ih time 
-^".'^t 

*ntt correction of these

ei-rors carr be done' This then means that where a clr-ild had been

identi-fied as male but later in life it is for:nd' that the child is female' CRS

''ris irdormhtion from 'the authorized medical
can, on getting tI

;;J;;;"1, Io''"" the pa'rticulars originallY indicted in the birth

certi{icate. On this account therefore' we are of t}re opinion that there is

no need to modify birth certificates to accommodate the'others'sex'

Currently there is no legal barrier to the registration of births of persons

w-hose sex cannot be determi'ned at birth' No discriminatory behaviour is

practiced or en'visaged in the current registralion regime in that all births

are registered irrespective of the sex categorization of the registrartts '

The acquisition of National ID cards is governed by the Registration of

Persoirs Act, Cap 107 which stipulates that every persQn who is aXenya

citizen and has attaii:ed the age of 18 years should aPpea'r before a

registration officer for the purpose of identjfication and registration'

When applicants present documentary evidence on their citizenship and

age, t1.ey are registered vrithout discrimination'

In th'e event that a Person who was registered and issued with a National

ID card ald desires to'change the name(s) appearing on the registration

record, it is a requirement that he/she furnishes the registratiol :Lfi"tt
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with documents in support of the cha,ge of name. The registration
officer is obligated to arnend the register a:rd issue a repracement iD card
with the desired names on the strerigth of the supporting documents. ,

where a registered person desires to change the gender mark on the
registration record it is marrdatory that he/she produces a letter from a

. medica.l officer of health confirming the change of gender.

J. GEN. (RTD) JOSEPH N
Cabinet Secretary
Ministry of Interior ald
Cooi'drnation of Nationa_l Gove rnment

23.0 February, 2O1Z
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