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CHAIRPERSON'S FOREWORI)

The Land (Amendment) Bill, 2019 ( National Assembly Bill No. 54) is a Bill which seeks

to amend the Land Act No. 6 of 2012 in order to provide that where public land has

been allocated to a public body or public institution by the National Land Commission
for a public purpose or where land set aside by persons or land buying companies for a
public purpose, the Registrar of Lands under the Land Registration Act, 2012 shall issue

a certificate of title in the name of the public body, public institution or the relevant
ministry as the case may be. As it is presently, public land and land set aside for a public
purpose by land buying companies continue to be grabbed by private persons primarily
because there exist no certificates of title issued in respect to such land.

The Bill therefore seeks to provide for registration of public land. Pursuant to Standing
Order 127 of the National Assembly Standing Orders, the Committee received
submissions from the National Land Commission, Office of the Attorney-General and

Consulting Surveying and Mapping Services which are contained in this Report.

The Bill underwent first Reading on 24th July 2019 and was subsequently committed to the

Departmental Committee on Lands for consideration pursuant to the provisions of Standing

Ofier 727.

The Commiuee subjected the Bill to the provisions of Article 1 18 of the Constitution and

Standing Order 127 af the National Assembly Standing Orders on public participation and

placed an advert in the print media on 12s February 2020 inviting the public to submit
memoranda on the Bill.

By close of business on l8d'February 2020,the Committee had received submissions from
the Office of the Attorney-General (AG), National Land Commission and Consulting
Surveying and Mapping Services which are contained in this Report.
The Committee thereafter considered the report of the Bill and made various observations

and recommendations as indicated in this Report.

The Committee appreciates the support accorded to the Committee in discussing the Bill by

the office of the Clerk and the participation of the Honourable Members of the Committee.
This report represents an analysis of the Bill pursuant to Standing Ofiet 127.

Hon. Dr. Rachael Kaki Nyamai, CBS, MP
Chairperson. Derrartmental Committee on Lands
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1.0 PREFACE
l.l Mandate of the Committee

1. The Deparlnental Committee on Lands is established pursuant to the provisions of
Standing Order No. 216 (1) and (5) with the following terms of reference: -

. (i) make reports and recommendations to the House as often as possible, including
recommendation of proposed legislation;

(ii) investigate, inquire into, and report on all matters relating to the mandate,
management, activities, adminishation, operations and estimates of the assigned
Ministries and departments;

(iii) study the programme and policy objectives of Ministries and departments and
the effectiveness of the implementation;

(iv) study, access and analyze the relative success of the Ministries and departments
as measured by the results obtained as compared with their stated objectives;

(v) investigate and inquire into all matters relating to the assigned Ministries and
departments as they may deem necessary, and as may be referred to them by the
House or a Minister.

(vi) study and review all legislation referred to it
1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:
a) Lands
b) Settlement

1.3 Oversight
3. The Committee oversights the Minisbry of Lands and Physical Planning; and the

National Land Commission
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1.4 Committee Membership

4. The Committee membership comprises: -

Chairperson

Hon. Dr. Rachael Nyamai, CBS, MP

Member for Kitui South Constituency

Jubilee Partv

Vice Chairperson

Hon. Khatib Mwashetani, MP

Member for Lunga Lunga Constituency

Jubilee Partv

Hon. Jayne Wanjiru Kihara, MP

Member for Naivasha Constituency

Jubilee Partv

Hon Joshua Kutuny Serem, MP

Member for Cherangany Constituency

Jubilee Partv

Hon. Kimani Ngunjiri, MP

Member for Bahati Constituency

Jubilee Partv

Hon. Mishi Mboko, MP

Member for Likoni Constituency

Ornnse Democratic Movement (ODM)

Member for Changamwe Constituency

Oranee Democratic Movement (ODM)

Hon. Ali Mbogo, Ml

Member for Kisauni Constituency

Winer Democratic Movement (WDM)

Hon. Babu Owino, MP

Member for Embakasi East Constituency

Orange Democratic Movement (ODM)

Hon. Caleb Kipkemei Kositany, MP

Member for Soy Constituency

Jubilee Partv

Hon. Catherine Waruguru, MP

Member for Laikipia County

V

Hon. Omar Mwinyi, MP



Jubilee Partv

Hon George Aladw4 MP

Member for Makadara Constituency

Oranse Democratic Movement (ODM)

Hon George Risa Sunkuyia, MP

Member for Kajiado West Constituency

Jubilee Partv

Hon. Jane Wanjuki Njiru, MP

Member for Embu County

Jubilee Partv

Hon. Josphat Gichunge Kabeabea, MP

Member for Tigania East Constituency

Partv of National Unitv (PNII)

Hon. Owen Yaa Baya, MP

Member for Kilifi North Constituency

Oranse Democratic Movement (ODIvfl

Hon. Samuel Kinuthia Gachobe, MP

Member for Subukia Constituency

Jubilee Partv

Hon. Simon Nganga Kingara, MP

Member for Ruiru Constituency

Jubilee Partv

Hon. Teddy Mwambire, MP

Member for Ganze Constitueny

Oranee Democratic Movement (ODM)
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1.5 Committee Secretariat

5. The Committee secretariat comprises: -

Mr. Ahmad Guliye
Clerk Assistant III

Mr. Joseph Tiyan
Research Ofricer III

Ms. Peris Kaburi
Serjeant-At-Arms

Lead Clerk
Mr. Leonard Machira

Senior Clerk Assistant

Mt. Adan Abdi
Fiscel Analyst III

Ms. Winnie Kizia
Media Relations Ofricer trI

Mr. Dennis Mawira
Audio Officer

Ms. Jemimah Waigwa
Legal Counsel I
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2.0 INTRODUCTION

6. The Land (Amendment) Bill, 2019 (National Assembly Bill No. 54 ) is a Bill which seeks to
amend the Land Act No. 6 of 2012 in order to provide that where public land has been
allocated to a public body or public institution by the National Land Commission for a
public purpose or where land set aside by persons or land buying companies for a public
purpose, the Registrar of Lands under the Land Registration Act, 2012 shall issue a
certificate of title in the name of the public body, public institution or the relevant ministry
as the case may be. As it is presently, public land and land set aside for a public purpose by
land buying companies continue to be grabbed by private persons primarily because there
exist no certificates of title issued in respect to such land. The Bill therefore seeks to provide
for registration of public land.

7. The Bill underwent first Reading on 4th December 2019 and was subsequently committed to the
Departmental Committee on Lands for consideration pursuant to the provisions of Standing
Order 127

2.1 Analysis of the Bill
8. The Bill has a total of three clauses.

Clause I is the short title

Clause 2 seeks to introduce the definition of the term Registrar as used in the Land Registration Act,
2012.

Clause 3 seeks to insert new subsections into section I 2 of the Land Act, 2012 to provide that-

(1) The Registrar shall register public land allocated to a public body or institution by the
Commission.

(2) Pursuant to section 31 of the Physical Planning Act, the Registrar shall register land set aside by
persons or a land buying company for a public purpose consequent upon proposed development.

(3) Upon registration of land, the Registrar shall issue a certificate of title in the name of a public
body, institution or relevant ministry as the Registrar may determine.

(4) For avoidance of doubt, where land set aside is part of land to be sub-divided among the
shareholders of a land buying company or persons who jointly own the land, the Registrar shall
not approve the sub-division of the land until the certificates of titles for public utilities have
been issued.
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3.0 SUBMISSTONS FROM THE PUBLIC
9. The Committee placed an advert onl2th February 2020 inviting the public to submit their views

on the Bill. By close of the period for submission of memorandum, the Committee had received
memorandum from the Office of the Attorney-General (AG), National Land Commission
(M-C) and Consulting Surveying and Mapping Services which made the following submissions
to the Committee-

Clause 2

10. The Lands Act,2072 hereinafter referred to as the "principal Act" is amended in section 2 by
inserting the following new definition in irc proper alphabetical sequence-

"Registrar" has the meaning assigned to it under section 2 of the Land Registration Act.

Submissions from the Attorney General

I l. The term Registrar has been mentioned several times in the Land Act. The AG has no objection
to the proposal.

Submissions from the National Land Commission

12.NLC agrees withthe proposed amendmentbecause it makes an express provision of what is
implied in section 2 of the Land Registration Act.

Committee's Observation
13. The clause is in order as it seeks to define the term Registrar as used in the Bill and hence is in

order.

Clause 3

14. Proposed new sub-section (13) provides that the Registrar shall register public land allocated to
a public body or institution by the Commission.

Submissions from the Attorney General

15. The requirement will streamline registration of public land to increase security. However, onus
should be placed on the public body to ensure that allocation is completed by registration. The
following amendment should be included-

13. A public body or institution shall apply to the Registrar for registration of public land allocated by
the Commission.

Committee's Observation
Whereas the amendment by the AG states who has the onus in making application it would still be

important to mandate the Registrar to register land. The clause should therefore be amended and
substituted therefor the following-

(13). A public body or institution shall apply to the Registrar for registration of public land
allocated by the Commission.
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(l3,A') The Registrar shall register public land allocated to a public body or institution by the
Commission.

Clause 3

16. Proposed new sub-section (14) provides that pursuant to section 3l of the Physical Planning Act,
the Registrar shall register land set aside by persons or a land buying company for a public
purpose consequent upon proposed development.

Submissions from the Attorney General

17. Section 31 was repealed by the Physical and Land Use Planning Act, 2019 and the relevant
section is therefore section 58 and paragraph 7 of the Third Schedule to the Act which deal with
surrender of land for public utilities.

Submissions from the National Land Commission

18. NLC supports the amendment save for the Physical Planning Act was repealed by section 9l of
Physical and Land Use Planning Act. The clause should be amended to refer to Articlc 62(2)(a)
of the Constitution which provides that public land shall vest in county governments and be held
in trust if such land is classified under Article 62(1)(c).
The section be reworded to read-
Pursuant to Article 62(2)(a) of the Constitution, the Registrar shall register land set aside by
persons or a land buying company for a public purpose in the name of the respective county
government.

Submissions by Consulting Surveying and Mapping Services

19. The amendment is tantamount to declaring a Registrar an allocating entity for public land. It is
unconstitutional as it limits the Commission from undertaking its oversight role.

Committee's Observation
The Physical Planning Act, 1996 was repealed by the Physical and Land Use Planning Act, 2019. The
Bill had however been processed before the new Act was enacted. There is therefore need to refer to the
existing law. The Committee howevernotes thatwhereas Articles 62(l)(c) and62(2) ofthe Constitution
deals with reversal of public land where there is surrender, the appropriate provisions would be section
58 as read with paragraphT of the Third Schedule to the Physical and Land Use Planning Act, 2019.

The sub-clause should hence be amended to read-
(14) Pursuant to section 58 and paragraph 7 of the Third Schedule to the Physical and Land Use Planning
Act, 2019, the Registrar shall register land set aside by persons or a land buying company for a public
purpose consequent upon proposed development.

Clause 3
Proposed new sub-section (15) provides that upon registration ofland under sub-sections (13) and (la),
the Registrar shall issue a certificate of title in the name of a public body, institution or relevant ministry
as the Registrar may determine.

3



Submissions from the Attorney General

20. The proposed amendment is so far as it relates to issuance of certificate of title is in order. The
amendment be redrafted as follows-

( I 5) Upon registration of land under sub-sections ( I 3) and 1 4), the Registrar shall issue a certificate of
title-

(a) in the case of an incorporated public entity, the certificate of title will be issued in the name of
the entity;

(b) in the case of unincorporated public entity, the Cabinet Secretary to the National Treasury as

trustee;
(c) in the case of county government, in the name of the county govemment.

Submissions from the National Land Comrnission

21. The amendment is order save for the need to align it with Article 62(2)(a), (b) and Article 62(3)
of the Constitution so as to reinforce the position of section 3 I of the Land Allocation of Publir
Land Regulations 2017 which are anchored in section 12(1 l) of the Land Act and hence proposes

the following amendment-

(15) Upon registration of land under sub-sections (13) and 14), the Registrar shall issue a certificate
of title in the name of the respective county govemment or Cabinet Secretary to the Treasury as may
be determined by the Commission.

Submissions by Consulting Surveying and Mapping Services

22.The amendment is tantamount to declaring a Registrar an allocating entity for public land. It is
against the provisions of Article 67(2) of the Constitution and Land Act that allows the
Commission to determine forms of ownership and access to land under all tenure systems. The
amendment is also contrary to the Cabinet Secretary to the National Treasury Act, Cap. 101 and
the Executive Order No. 1 of 2016 by proposing that the Registrar shall issue title in the name

of institution yet the Executive Order clearly appoints the Cabinet Secretary to the National
Treasury as the custodian of national government assets and properties.

Committee's Observation

The Committee notes that presently titles to public land are registered in the name of the Cabinet
Secretary for Treasury. [t would however be important to also recognize that there is a category of
public land that is managed by the county governments in terms of Article 62(2) and hence there is need
to amend the sub-clause to reflect this. The Committee also noted that the amendment does not take
away the powers of NLC but ensures that there is registration of public land to guard against grabbing
and hence not unconstitutional. Consequently, the Committee recommends the following amendment-

(15) Upon registration of land under sub-sections (13) and 14), the Registrar shall issue a certificate of
title-

(a) in the case of an incorporated public entity, the certificate of title will be issued in the name of
the entity;

(b) in the case of unincorporated public entity, the Cabinet Secretary to the National Treasury as

trustee;
(c) in the case of county govemment, in the name of the county government.
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Clause 3
Proposed new sub-section (16) provides that for avoidance of doubt, where land set aside is part of land
to be sub-divided among the shareholders of a land buying company or persons who jointly own the
land, the Registrar shall not approve the sub-division of the land until the certificates of titles referred to
under sub-section (1 5) have been issued.

Submissions from the Attorney General

23.The AG opposes the amendment as the Registrar cannot register a subdivision before approval
of the subdivision by the Director of Surveys.

Submissions from the National Land Commission

24. NLC supports the amendment as it seeks to ensure that land surrendered to the public receives
priority in registration. However, the wording of the clause gives power to the Registrar to
approve sub divisions plans which is contrary to the Constitution and the Physical and Land Use
Planning Act which empowers county govemments to approve subdivision plans. To ensure that
the obligation of the Registrar to give priority to surrendered public land is retained, the
Commission proposes the following amendment-

(16) For avoidance of doubt, where land set aside is part of land to be sub-divided among the
shareholders of a land buying company or persons who jointly own the land, the Registrar shall
not issue titles to shareholders or land buying companies or allottees until titles referred
to under sub-section (15) have been issued.

Submissions by Consulting Surveying and Mapping Services

25.Land Registrars do not approve suMivisions they only received approved subdivisions.

Committee's Observation
The Committee agrees that the Registrar does not have power to approve sub-divisions and can only
register approved sub-divisions. In this regard, the Committee proposes to amend the sub-clause as

follows-

(16) For avoidance of doubt, where land set aside is part of land to be sub-divided among the
shareholders of a land buying company or persons who jointly own the land, the Registar shall not issue
titles to shareholders or land buying companies or allottees until titles referred to under sub-section (15)
have been issued.

Further amendments: New Clause

26. The NLC proposes the insertion of the following new clause-
l2B Review of grants and dispositions
(1) Subject to Article 68(c)(v) of the Constitution and on commencement of this Act, the Commission

shall on its own motion or upon a complaint by the national or a county govemment, a community
or an individual, review all grants or dispositions of public land to establish their propriety or
legality.

(2) Subject to Articles 40, 47 and 60 of the Constitution, the Commission shall make rules for the

5



better carrying out of its functions under subsection (1).

(3) In the exercise of the powers under subsection (1), the Commission shall give every person who
appears to the Commission to have an interest in the grant or disposition concerned, a notice of
such review and an opportunity to appear before it and to inspect any relevant documents.

(4) After hearing the parties in accordance with subsection (3), the Commission shall make a
determination.

(5) Where the Commission finds that the title was acquired in an unlawful manner, the Commission
shall, direct the Registrar to revoke the title.

(6) Where the Commission gazetles the title for revocation, the Registrar shall revoke the title.

(7) Where the Commission finds that the title was irregularly acquired, the Commission shall take
appropriate steps to correct the inegularity and may also make consequential orders.

(8) No revocation of title shall be effected against a bona fide purchaser for value without notice
of a defect in the title.

(9) In the exercise of its power under this section, the Commission shall be guided by the principles
set out under Article 47 of the Constitution.

Justification of the new clause: To ensure that those who grabbed or are inclined to grab public
land do not get away with it by making it possible to legally recover such grabbed land.

Committee's Obseruation
The proposal offends the provisions of Standing Order 133(5) as it expands the subject of the Bill.

General Comments

27.The Consulting Surveying and Mapping Services also submits that the memorandum of the
Bill provides that the Bill does not concern counties yet it does as it is dealing with land located
in counties.

Committee's Obserryation
The memorandum of objects and reasons does not form part of the Bill that is subject to consideration

6



4.0 GENERAL OBSERVATIONS
28. Having considered the Bill, the Committee observed as follows -

I. There is need to provide for registration and issuance of titles on public land in order to
deal with the issues of land grabbing.

II. The registration of public land will also safeguard public utilities currently developed on
public land for use by the public.

m. The registration of public land is also key in unlocking funding of public projects which
are occupying public land as proof of ownership of land seryes as security for obtaining
funds from both public and private actors.

IV. The role ofthe Registrar is limited to registration of title documents and does notprepare
certificates of leases emanating from allocation of public land.

V. Further, it is the role of the National Land Commission to prepare and execute leases

emanating from allocation of public land.
VI. The Registrar only registers certificates of leases as title documents for allocation of

public land and does not approve sub-divisions of land.

7



5.0 COMMITTEE RECOMMENDATION
29. Having analyzed the Bill, the Committee recommends that the Bill does proceed to Second

Reading pursuant to Standing Order 127 subject to the following amendments-

CLAUSE 3

THAT the Bill be amended by deleting clause 3 and substituting therefor the following new clause-

Amendment of section
12 of No. 6 of 2012.

3. Section 12 of the principal Act is amended by inserting the following
new sub-sections immediately after sub-section (12)-

(13) A public body or institution shall apply to the Registrar for
registration of public land allocated by the Commission in the
prescribed form.

(14) The Registrar shall register public land allocated to a public
body or institution by the Commission.

(15) Pursuant to section 58 and paragraph 7 ofthe Third Schedule
to the Physical and Land Use Planning Act,Z0l9,the Registrar shall
register land set aside by persons or a land buying company for a
public purpose consequent upon a proposed development.

(16) Upon registration of land under sub-sections (la) and (15), the
Registrar shall iszue a certificate of title-

(a) in the case of an incorporated public entity, the certificate of
title shall be issued in the name of the entity;

(b) in the case of an unincorporated public entity, the Cabinet
Secretary to the National Treasury as trustee; and

(c) in the case of a county government, in the name of the county
government.

(17) For avoidance of doubt, where land set aside is part of land to
be sub-divided among the shareholders of a land buying company
or persons who jointly own the land, the Registrar shall not issue
titles to shareholders of land buying companies or allottees until
titles referred to under sub-section (16) have been issued.

I



Justificatlon.

(a) The onus of applying for registration of public land should be placed on a public body.
(b) The amendmont is also necessary to realign the Bill with the newAct, Physical and Land

Use Planning Ac\2019.
(c) The amendment is necessary to align the amendment with Article 62Q) and the &biaEt

Secretary to the National Treasury (Incorporation) Act, Cap. l0l.
(d) The role of the Registrar is limited to registration of title documents and docs nd havo

power to approve sub-divisions.

...Date... D Dt

The Hon. Dr. Rachael Nyamai, CBS' MP
Chairperson Departmentsl Committee on Lands
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MINUTES OF THE 14TH SITTING OF THE DEPARTMENTAL CoMMITTEE oN
LANDS HELD oN TIJESDAY 10rH MARCH, 2020 IN THE CoMMITTEE RooM 8rH
FLooR' UKULIMA HoUsE, PARLIAMENT BUILDINGS AT 1130 A.M.

PRESENT

l. Hon. Dr. Rachael Nyamai, CBS, M.P
2. Hon. Jayne Kihara, M.P
3. Hon. Mishi Mboko, M.P
4. Hon. Ali Mbogo, M.P
5. Hon. Babu Owino, M.P
6. Hon. Caleb Kositany, M.P
7. Hon. Catherine Waruguru, M.P
8. Hon. George Risa Sunkuyia, M.P
9. Hon. Jane Wanjuki Njiru, M.P
10. Hon. Josphat Gichunge Kabeabea, M.P
11. Hon. Simon Nganga Kingara, M.P
12. Hon. Teddy Mwambire, M.P

- Chairperson

APOLOGIES

l. Hon. Khatib Mwashetani, M.P
2. Hon. Joshua Kutuny, M.P
3. Hon. Kimani Ngunjiri, M.P
4. Hon. Omar Mwinyi Shimbwa, M.P
5. Hon. George Aladwa, M.P
6. Hon. Owen Yaa Baya, M.P
7. Hon. Samuel Kinuthia Gachobe, M.P

- Vice Chairperson

THE NATIONAL ASSEMBLY SECRETARIAT

1.

2.

3.

4.

Mr. Ahmad Guliye
Ms. Jemimah Waigwa
Ms. Maureen Kweyu
Ms. Peris Kaburi

Clerk Assistant III
Legal Counsel

Audio Officer
Serjeant-At-Arms

MIN.NO.NA/DCS/LANDS/2020/050: PRELIMINARIES

i. The meeting was called to order at fifteen minutes to twelve o'clock and prayers were said.
ii. The agenda of the meeting was adopted as outlined in the notice of meeting after it was

proposed and seconded by Hon. Jayne Kihara, MP and Hon. George Sunkuyi4 MP.
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MIN. NO. NA/DCS/LANDS/2020/051: ADOPTION OF THE REPORT ON THE LAND
(AMENDMENT) BILL,2019

The Committee considered the draft report on the Land (Amendment) Bill, 2019 and

adopted having been proposed and seconded by Hon. Ali Mbogo, MP and Hon. Teddy
Mwambire, MP respectively.
The Committee reeommended that the Bill does proceed to Second Reading pursuant to
Standing Order 127 subject to the following amendments:-

CLAUSE 3

THAT the Bill be amended by deleting clause 3 and substituting therefor the following new
clause-

ll

Amendment of
section 12 of No. 6 of
2012.

3. Section 12 of the principal Act is amended by inserting the

following new sub-sections immediately after sub-section (17')-

(13) A public body or institution shall apply to the Registrar for
registration of public land allocated by the Commission in the
prescribed form.
(14) The Registrar shall register public land allocated to a

public body or institution by the Commission.

(15) Pursuant to section 58 and paragraph 7 of the Third
Schedule to the Physical and Land Use Planning Act,2019, the

Registrar shall register land set aside by persons or a land

buying company for a public purpose consequent upon a
proposed development.

( I 6) Upon registration of land under sub-sections ( I a) and ( 1 5),
the Registrar shall issue a certificate of title-

(a) in the case of an incorporated public entity, the
certificate of title shall be issued in the name of the
entity;

(b) in the case of an unincorporated public entity, the
Cabinet Secretary to the National Treasury as trustee;
and

(c) in the case of a county government, in the name of the
county government,

(17) For avoidance of doubt, where land set aside is part of land
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to be sub-divided among the shareholders of a land buying
company or persons who jointly own the land, the Registrar
shall not issue titles to shareholders of land buying companies
or allottees until titles referred to under sub-section (16) have
been issued.

Justification

(a) The onus of applying for registration of public land should be placed on a public
body.

(b) The amendment is also necessary to realign the Bill with the new Act, Physical
and Land Use Planning Act, 2019.

(c) The amendment is necessary to align the amendment with Article 62(2) and the
Cabinet Secretary to the National Treasury (Incorporation) Act, Cap. 101.

(d) The role of the Registrar is limited to registration of title documents and does not
have power to approve sub-divisions.

MIN. NO. NA/DCS/LANDS?020|0i2: ADJOTjRNMENT

There being no other business to discuss, the meeting was adjoumed at thirty minutes past twelve

o'clock.

HON. DR. KAKI I\TYAMAI, CBS, M.P.

(Chairperson)

reI Cc3 '/a
Date
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8'14 Tlrc Inud (Amendnwnt) BiU,2019

MEMORANDTiM OF OBJECTS AND REASONS

The principal object of the Bill is to amend the Land Act No. 6 of ,

2012 in order to provide that where public land has been allocated to a
public body or public institution by ihe National Land commission for
a public purpose or rvhere land.set aside by persons or land.buying
courpanies for A public purpose, the Registrar of Lands' under the Land
Registration Act, 2012 shall issue a cerrificate of title in the name of
the public body, public institution or the.relevant ministry as the case
may be. As it isrpresently, public land and land set asidifor apublic
purpose by land buying oompanies eontinue to be grabbed .by private
persons primarily because there Exist no certificates of title issued in'
respect to such land. This Bill therefore seeks to provide for
registration of public land. ,

Statement on the delegation of legislative porvers and limitation of

The Bill does not delegate Iegislative powers neither does it limit
fundamental rights and freedoms.

Statement that the Bill does not concern County Governmerits

The Bill seeks tci amer.rcl tlie Land'Aot 's'o as to provide fdf
registration of public land and land set aside.foi a piublic purpoSe. In
vierv of this, the Bill does nbt concern Couaty Covernments'in ierms of
Article 110(1Xa) of the Constitution as it doe,,s not affect the funcrions
and powers of County Governments recognized'in the Fourth Schedule to
the Constitution.

Statement that the Bitl is a money Bill within the meaning of Articte
114 of the Constitution

The enactment of this Bill shall not occasion additional expenditurel
of public funds. : '

Dated the 27th June,2019.
, .SIMON KING'ARA,

Member of Parltament.



(Amendnt giil,20t9 875

,

Seition l-2 of No.Q 01"2012.' ,,:, :,,' . "'"
Allocatiori of pribllc iand

. 12; (t) whenever,the national or county governmeht is satisfied that
it may be neoessary to'allocdte.the whole or part of a ipecific public land;
the Cabiiret Sbcretart or ',the Cbunty ExEcutive CbmmittEel. member
r_esponsible'for matters, relaling to land shall' submit a request to the
Comniission foi the necesspry action by way of- . ," 

,,.

(a) public au'ction,to the highest bidder ar prevailing market value
. subjeot tb and not ldss than the reserved price;

(b) ' appli0ation confinid to a targeted gloup of persons or groups in i
order to ameliorate their disadvantaged position;

,i(c) publie notice,of tdnde4s:as it ritay prescribe;

(d) ppQlic drawing of lots as may be prescribed; i,

(e) .'public fequdst for proposals as *ay,:be prescribed;;,oi . ,

(f) public exchanges of equal value as may be prescribed.

(Z) Th9 Cqmmis5ion qhall ensure that ani. public land that'has been
identifi'ed for allocatioh does nor fall rvitnin any or ttrb: t:irt*irg

(0

(b)

. 
(c)

(d)

public land
logging;

public land thar falls within .forest and wild lifelreserves,
mangr6ves, and wetlands or fall within the buffer zohes of such
reserves or within envirorirnentally sensitive areas;

, pu6lic land that is along . watersheds, river and stream
catchments puhlig )v+ter. reser,voirs, lirkes; beaihes, fish.landing'
areaq rliparian ang the;territorial sea ,asrmay be prescribetl;,

,public. land.: that has. been reserved for'security, education,'
research and other strategic, publie uses as may be presc.ribed;

pf excciptlbnal national 'natural,, .cu ttqiit,' anQ; hi gtori'cal featu res

Ieserved land; or .

any other Iand catqgorized as suchi by the Commissior,,by an
te Gazette..
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The Clerk of rhe National Assernbly.
Parliament Buildrngs,
P. O. Box-11842-00100
NAIROBI.

D\^{6[ \t-r
l',6

Mt+RE: THE LAND (AMENDI!EN'[) BILL, 2t)19

We refer to your letter ref. no. KliA/Dcilands/20l91(023) and dated the -3'd

April, 2019, vide which you forwarded the Legislative Proposal tbr proposed
Land (Amendrnent), 2019, fcrr our comments.

We have consulted the Ministry., of' Lands and Pbysical Planning on the
proposed amencimerits and forward the crimrnents indicat;:rj irt ihe atiai:hetj
matrix fbr yor,rr consideration and further action.

-\-.;/ '( ' | , - t -J- -/>. \. \C t u'.-l-;r-t*q.r'

CATI{ERINE OCHANDA,
Deputy Chief Parliamentarv Qgunsel.

For: Attorney-General.

Copy to: Hon. P. Kihara Kariuki EGH
Attornev General

Mr. Kennedy Ogeto CBS
Solicitor General

M. N. Nzioka (Mrs.)
Chief Parliamentary Counsel

L-...^..._.-. .
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LAND (AMENDMENT) BILL zors (NATToNAL ASSEMBLy BrLL -j? l'42$

+
I

we make reference.to the above subject matter and notice issued in the Daily Nervspapers oncails for public participation' we hu* tuk.n note that the proposed amenclment w,r affect ourconstittttional and statutory mandates to aclminister and manage pubric rand on beharfof Nationaland county Govglnrnsnts' Flaving been sworn in on rsrh November 2019, way after the LandAmendment Bill eots had gone tl.ough two readings in the Nationzrl Assembly, we rvelcomethe opportunity to submit oir ,,ie',"s on'th" same to ,[" o"or.,mentar comnrittee on Lanc].

As ably articulated in the Memoranclum of objects ancl Reasons ofland (Amendment) B,l eots,the commission is eq,ally concerned with grabbirs 
"i 

priric Land. we therefore rvelcome allefforts to ensure that p*blic land which is under consiant ih."at ofgrabbring is not only protectedbut n'here it has been grabbed, it is legally recovered. It is o,r considered view trrat the proposedamendments to Land Act 2012 w,r w]th our views taken into account go arong in:

o Bolstering generally the e(forts by 
.Hi. 

Excellency The president Hon. uhuru Kenyatta(e'g' on school Titling Program 
11a 

trrelrrur" vungu campaign), the Nationar Assembry

;:lJ:: [TiI]"::Lands 
ancr Phvsicar Pru,,,i;;; nor onry protect but arso recove,.
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Section
s(r5) U n atr oftton undera s nub-sectioPo regrs I 3 the trar s lshall ue), aRegis

tecertifica tlof lntle the ofname a bodublic tiInsp o reler vantv tution, mlnrs try
theas Re ma determine.gistrar v

3 Proposed amendment to Section rz of the Land Act, gOtQ

Proposed insertion of a new subsection

we agree with the proposed amendment and so as to align it to Articl e 6e (z)(a) and (b) andArticle 6z(3)of the constitution, reinforce the position of section 3r Land (Ailocation of public
Land) Regulations 2ol1 rvhich are anchorecl in Section rz (rr) of the Land Act, eo1e andExecutive order No. t ofzoto and reaflirm the role of the commission in allocating public Land,
we propose that the Section be amended to read, "(./pon registration ofJand under sub-section(ts), the Regisa'ar shall issue a certificate of title in-the name of the respective County
Govet'nment or cabinet Seu'etary to the Treaswy (as Tt.ustee) as may be determined bythe Commission".

4' Proposed amendment to Section r9 of the Iand Act, eorz.

Proposed insertion of a new subsection

we agree with the proposed amendment as it seelts to ensure that Iand surrendered to the publicreceives priority in registration. However, the unfortunate consequences of the wording of theclause makes the Registrar a party in the approval of subdivision plans. This is contrary to theconstitution and the Physical Planning and Land Use Act, Act No.s of zotg,which empowersCounty Governments to approve subdivision plans. In Pr.actice and as provided in law, theRegistrar receives already approved sLrb-division schemes that include a list of beneficiaries. It isfrom this list that the Registrar should enter in the register all public purpose land set aside inthe name of the respective county Government. To ensure that the obiigation of the Registrarto give priority to surrendered Public Lancl is retained and at the same time not to create conflictwith the development control function of the county Governments or introduce another layerfor approving already approved subdivision schemes, rve propose the section be amended to read"'For avoidance of doubt, where land set aside is part ofland to be sub-diuided among theshatehoJdet's ofa land buying company otpersons w,hojointty own the land, the Registrar

,

Section
3(r6) Fo

uyrng mpany

ar ofvoidance bdor"r !vt, here and set ideAS ls of toandpart sbe
amo the rha dehol ofersng a band co or sons nwhoper no!vJol tly
the the trarland, shall notRegis the ub-di nVISIO ofaPprove the untiland the

ofcertificates tlthe tles referred to under sub-section I 5 have ISbeen) ued.

Notionol Lond Commisslon Lond Amendment gitt 2019
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we further reiterate our support for the amendment as it adds much needed clarity and fiIls a
critical missing gap in the protection of public Iand particularly ttrose parcels surrendered by
individuals and/or Land Buying Companies during subdivision. The additional proposed Section
t9B will ensure that land that was grabbed or is grabbed is recoverable through a legal and
constitutionally sanctioned process. We are readily available to discuss and clari& our
contribution furtrher with you at your convenience should you find it neceesary.

Yours

#{4*-
GERSHOM OTACHI BW"OMANWA

Natlonal Lsnd Comnilslon Land AmGadmefi Bllt 2A7g
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Office of the Clerk
Main Parliament Buildings
Parliament Buildings
P.O Box 41842-00100 IuNairobi

Dear Sir/

COMMENTS ON THE LAND (AMEN 9 AMENDING
SECTION 12 OF THE LAND ACT, 2072 BY

SECTIONS 13, 1,4,L5 AND 16

INTRODUCING SUB-

The National Land Commission is a creation of the Constitution of Kenya

(2010) to bear the intent of the National Land Policy towards spearheadi.,g

the land reforms in Kenya. The Commission is a Constitutional Commission

established under articie 57(1) and 248(2) (b) of the Constitution of Kenya.

It's Constitutional mandates are specified inarticles6T(2) (u-h) and 52(2) and

(3). The provisions of the National Land Po1icy and the Constitutional

functions of the Commission are operationalized through Acts of Parliament

and regulations specifically: the National Land Commission Act 2012; the

Land xrtzotz, th6 Land Registration Act,ZO\Z, thc Land (Amendment) Act

of 2016 and the approved land regulations of 201'6'

The public has been called upon to submit any representations on the Bill

and here below are observations and comments on ProPosed amendments

to section 12 of the Land Act2012 through "The Land (Amendment) 8i11,

2019 (National Assembly Bill No'54).

It is my considered opinion that the proposed amendments which are not

curing any existing tana problems as identified in the National Land Policy

SessiJn paper No 5 of 2009 on institutional corrflicts and confusion that had

1
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been created by multiple laws on land administration and management

before the coming of ZO1O Constitution. The propotu-d-amendments by

introducing sub-section 13,1.4,15 and L6 to section 12 of the Land Act2012

are bound to:

1. Empower the Land Registrars as an allocating authority ofpublic land

which is a category of lind administered and managed by the National

Land Commission on behalf of the national and counfy govemments'

2. Create conflict on other provisions of the Land Act 20],2 which deal

with prudent management of public land.

3. To be unconstitutioial in as far as the functions of the National Land

Commission are stated in Article 67(2) and 62(2) and (3).

4. To be against the provisions of the land regulations,Z}l7 -

5. To go against the Executive Order No. 1 of.2016'

By inkoducing a sub-section 14 to Section 12 of" the Land Act that reads:

"Pursuant to section 31 of the Physical Planning Act, the Registrar shall

register land set aside by persons or a land buying cgmPany for public
purpose consequent upon proposed development" is tantamount to

deciaring a Registrar an allocation entity for public land.

Land set aside for public purpose through application of the Physical
planning Act (repeJed by ine Fnysical Planning and Land Use Act 2019)

during development application for sub-divisions of large land holdings

is merely u propored uie. It does not determine who the user shall be but
what publii use the land should be put into. In the definition of public

land under Article 62(2) ( c ) of the Constitution:

Public land is also "land transferred to the state by way of sa1e,

reversion or surrender" and 62(1)("Xi) and (ii).

This definition covers land set aside through sub-division planning.

In land sub-divisions, individual land holders, land buying companies,

corporates or corununity holders of land surrender land for public use

u, id.rit.d through plarrning proposals. This land falls under the

2



administration and management of the National Land Commission- The

Commission ad.ministers ihis land guided by Constitution Article 10 (2)

(d) and Principles of the National Land Policy under Article 60.Therefore

if,L introduced sub-section '1,4 is unconstitutional as it limits the

Commission from undertaking its oversight role on the principals of the

Land Policy.

Proposed amendments subsection L5 reads:

"LJpon registration of land under sub-section (13) and (14), the Registrar

shall issue a certificate of title in the name of a public body, institution
or relevant ministry as the Registrar may determine.

This is a direct way of declaring the Land Registrar an allocating authority
for public land. It goes against the provisions of Article 67 (2) and is in
conflict with the provisions of the Land Act Section L2 (12) (a) that allows

the Commissiorr to determine forms of ownership and access to land
under all tenure systems. The same proposed amendments conflicts the

Commissions management roles on public land held by public agencies

as found in Land Act section 10(2) and infringes on smooth

implementation of Land Act section 8(a) and (d) which allows the

Commission to introduce management guidelines, conditions of use and

reversionary terms on all public land use.

It is also contrary to Cabinet Secretary to the National Treasury Act CAP

10L and the Executive Order No. 1, of.201.6 to propose in the amendments

that the Registrar shall issue title in the name of institution or relevant

ministry as he/she may determine, yet the Executive Order clearly

appoints the Cabinet Secretary to the National Treasury as custodian of

national government assets and properties. The Land Regulations 2017

are specific on the role of the National Land Commission when it comes

to management of public land. It is also the Commission that is entrusted

in ensuring that public land is protected.

It is not clear from the proposed sub-section L6; at what point in tirne the

Registrar becomes an approving authority for land sub*divisions. Land
Registrars receive approved subdivisions schemes accompanied by a list

3
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