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CHAIRPERSON' S FOREWORI)

The Hon. Speaker, on 1st December 2021, conveyed to the House Public Petition No 068 of
2021 regarding the urgent resolution of the Kwa Kadzengo land dispute. Mr. Victor
Mwaganda Gogo presented the Petition on behalf of residents of Kwa Kadzengo Village in
Mtepeni Ward of Kilifi County.

While considering the Petition, the Committee heard from the Petitioners on 19th November

2021 andthe Cabinet Secretary, Ministry of Lands and Physical Planning ongth March2022
in sittings that took place at Parliament Buildings. The Committee also received written
submissions dated +m Rpril 2022 from the Railway Housing Cooperative Society.

The Committee is grateful to the Officers of the Speaker and Clerk of the National Assembly

for logistical and technical support during the consideration of the Petition. The Committee

is also thankful to the Petitioners, the Cabinet Secretary for Lands and Physical Planning,

and the Railway Housing Cooperative Society for the submissions they made.

Pursuant to the provisions of Standing Order 227 and 199, it is my pleasant duty to table the

Report of the Departmental Committee on Lands on its consideration of Public Petition No.

068 of 2021 by Victor Mwaganda Gogo on behalf of residents of Kwa Kadzengo Village in
Mtepeni Ward of Kilifi County regarding the urgent resolution of the Kwa Kadzengo land

dispute.

Hon. Dr. Kaki ai, CBS, MP
tal Com
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EXECUTIVE SUMMARY

This report responds to the prayers in Public Petition No 068 of 2021 regarding the urgent

resolution of the Kwa Kadzengo land dispute. The Petition was presented by Victor
Mwaganda Gogo on behalf of residents of Kwa Kadzengo Village in Mtepeni Ward of Kilifi
County and conveyed to the House by the Hon. Speaker on 19rH October 202I.

The Petitioners requested that the National Assembly, through the Departmental Committee
on Lands, intervene to forestall the impending eviction of the Petitioners from the land by
the Railway Housing Cooperative Society. They also asked the Committee to investigate

the circumstances under which the Railway Housing Cooperative Society purchased the

land, knowing that the bonafide owners were in occupation.

Regarding the first prayer, the Committee observed that the land in question was the subject

of two court cases Civil Case No. 158 of 2019 and HCC Civil Suit No. 44 of 202. The two
suits were consolidated, heard, and determined among other things declaring that the

Railway Housing Cooperative Society was the rightful owner of the land in question.

Further a new petition ELC Petition No. 23 of 2021, on l2th October 2021, in the

Environment and Land Court in Malindi, which is still pending hearing and determination

by the Court. In this regard, under Standing Order 89, the Committee observed that the

matters relating to the Petition, particularly the question of ownership of the land, were

pending in court.

Under Standing Order 89(5) regarding the Petitioners' prayer for the vacation of eviction

orders, the Committee noted that cessation of eviction processes could only be affected by

a court of law through prohibitory orders. Hence, the matter did not fall within the authority

of the Committee.

Regarding the second prayer, the Committee observed that the Cabinet Secretary, Ministry
of Lands and Physical Planning, submitted that the Railway Housing Cooperative Society

Limited acquired five plots from Francis Kamau Kinuthia on l9th April 2006.

The Committee concluded that the question as to ownership of the land was pending hearing

and determination at the ELC Court in Malindi in ELC Petition No. 23 of 2021.

Finally, the Committee recommends that the Petitioners do await the final determination of
the Environment and Land Court in Malindi on the ELC Petition No. 23 of 2021relating to
the matters raised by the Petitioners in the Petition.
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I.O PREFACE

1.1 Mandate of the Committee

1. The Departmental Committee on Lands is established under the provisions of Standing

Order No. 216 (l) and (5) with the following terms of reference amongst others:

(, investigate, inquire into, and report on all matters relattng to the mandate,

management, activities, admintstration, operations, and estimates of the assigned

Ministries and departments.

(ii) study the programme and policy objectives of Ministries and departments and the

effe ct iv ene s s of the impl e ment ation.

(iiil make reports and recommendations to the House as often as possible, includtng the

guidance of proposed legislation

(iv) Study and review all legislation referred to it

(v) study, access, and analyse the relative success of the Ministries and departments as

meosured by the results obtained compared with their stated objectives.

(vil investigate and inquire into all matters relating to the ossigned Ministries and

departments as they deem necessary and referred to them by the House.

(viil study and review all legislation referued to it.

1.2 Committee subjects

2. The Committee is mandated to consider the following subjects:

a) Lands

b) Settlement

1.3 Oversight

The Commiffee oversights the Ministry of Lands and Physical Planning and the

National Land Commission.

a
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1.4 Commiffee Membership

4. The Committee membership comprises:

Chairperson
Hon. Dr Rachael Nyamai, CBS, MP

Kitui South Constituency
Jubilee Partv

Vice-Chairperson
Hon. Mishi Mboko, MP
Likoni Constituency

Oranse Democratic Movement (ODM)

I

Hon. Benjamin Washiali, CBS, MP
Mumias East Constituency
Jubilee Partv

Hon Joshua Kutuny Serem, MP
Cherangany Constituency
Jubilee Partv

Hon. Omar Mwinyi, MP
Changamwe Constituency
Oranse Democratic Movement (ODM)

Hon. William Kisang, MP
Marakwet West Constituency
Hon Jubilee Partv

Hon. Ahmed Kolosh, MP
Waj ir West Constituency
Jubilee Party

Hon. Ali Mbogo, MP
Kisauni Constituency
Wiper Democratic Movement (WDM)

Hon. Babu Owino, MP
Embakasi East Constituency
Orange Democratic Movement (ODM)

Hon. Caleb Kipkemei Kositany, MP
Soy Constituency
Jubilee Parfv

Hon George Aladwa, MP
Makadara Constituency
Oranse Democratic Movement (ODM)

Hon George Risa Sunkuyia, MP
Kajiado West Constituency
Jubilee Party

Hon. John Muchiri Nyaga, MP
Manyatta Constituency
Jubilee Partv

Hon. Josphat Gichunge Kabeabea, MP
Tigania East Constituency
Party of National Unitv (PNU)

Hon. Lilian Tomitom, MP
West Pokot County
Jubilee Partv

Hon. Owen Yaa Baya, MP
Kilifi North Constituency
Oranee Democratic Movement (ODM)

Hon. Patrick Munene Ntwiga, MP
Chuka/Igambangombe Constituency
Jubilee Partv

Hon. Samuel Kinuthia Gachobe, MP
Subukia Constituency
Jubilee Party

Hon. Teddy Mwambire, MP
Garue Constituency
Oranee Democratic Movement (ODM)

VI



1.5 Committee Secretariat

5. The Committee secretariat comprises

Mr. Ahmad Guliye

Clerk Assistant II

Ms. Jemimah Waigwa
Legal Counsel I

Mr. Collins Namulen
Fiscal Analyst III

Ms. Maureen Kweyu
Audio Recording Officer

Lead Clerk
Mr. Leonard Machira

Senior Clerk Assistant

Dr Kefa Omoti

Principal Researcher Officer

Mr. Joseph Okongo

Media Relations Officer

Ms. Peris Kaburi

Serjeant at Arms
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2.O INTRODUCTION

6. The Hon. Speaker, on l't December 2027, conveyed to the House Public Petition No
080 of 2021 regarding the urgent resolution of the Kwa Kadzengo land dispute. The
Petition was presented to the House by Victor Mwaganda Gogo on behalf of
residents of Kwa Kadzengo Village in Mtepeni Ward of Kilifi County.

7. The Petitioners comprise six hundred residents of Mtepeni Ward in Kkilifi involved
in a land dispute with the registered owner of LR. No Kilifi Kikambala Block 28513

with the resultant subtitles Nos. 29,32,33,34,35 and 43.

8. Sheila Norton previously owned the disputed parcels. She divested her interest with
specific instructions that the block of land be subdivided and transferred to her
employees. The said employees resided on the said land and have remained there
for 50 years. The residents have built houses and churches on the land.

9. The land was converted into Kikambala Settlement Scheme, as evidenced by map

sheet number lll98l4ll 1 for the settlement of squatters residing on it.

10. Unknown to the Petitioners, one Francis Kinuthia was irregularly allocated the
parcel of land under unclear circumstances and then sold it to the Railway Housing
Cooperative Society, the current registered owner, with the fulI knowledge that the
petitioners were in occupation of the said land for over 50 years.

1 1. Therefore, Society purchased the land in bad faith. This would defeat justice because

the Society knew that the Petitioners occupied the subject parcel of land at all
material times.

12. The members of the Society have never resided on the said land or done any
development since lgth April 2006,the purchase date.

13. The Society was gearing up to evict the over one hundred households residing on
LR.NO. Kilifi /Kikambala Block 28513 by unlawful force. Therefore, depriving
them of their livelihood and a sense of belonging acquired over six decades, they
have resided on the said land.

14. The issues regarding which this Petition is made are not pending before any court of
law or other constitutional or legal body.

15. The Petitioners prayed that the National Assembly, through the Departmental

Committee on Lands:

ta
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a. Intervenes to forestall the impending eviction of the Petitioners from the land by

the Railway Housing Cooperative Society.

b. Investigates the circumstances under which the Railway Housing Cooperative

Society purchased the land, knowing that the bonafide owners were in
occupation.

c. Secure by the government the said parcel of land through direct purchase from
the Railway Cooperative Society or alternative land for settling the residents of
Kwa Kadzengo Village

a
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3.0 SUBMISSIONS

3.1 Submissions by the Petitioners

16. The Committee met the Petitioners on 19th November 2021. They informed the
Members that:

17. Kwa Kadzengo land Block 28513 was registered to one Sheila Norton. He divested
her interest in 1968 on instructions that the land is subdivided and transferred to her
ex-employees.

18. However, later, one Francis Kinuthia was allocated the same land under unclear
circumstances and later sold it to the Railway Housing Cooperative Society in2006.

19. The Petitioners claimed that the Railway Housing Co-operative Society had not
developed the land for over 15 years and was using illegal means to evict the
Petitioners from the land.

20. The Petitioners requested the Committee to investigate the circumstances in which
the Railways Housing Cooperative Society purchased the land, knowing that its
bonafide owners were already in occupation.

3.2 Submissions by the Cabinet Secretary for Lands and Physical Planning

2l.The Committee met the Cabinet Secretary for Lands and Physical Planning on 9th

March 2022. The Cabinet Secretary responded to the issues raised in the Petition
as follows:

22. The land in question, Kilifi Kikambala Block 28513, is a registration section in Kilifi
South Subcounty. The Ministry opened the first edition of Green Cards for the said

land on 23'd March 1992. The section comprised forty-two plots, as shown in the

table below:

S/N Name Plot Acrease
I Government of Kenya 1 2.4
2 Mohamed Nsala Badi 2 10.1

J Masuya Chai Maeuya J 0.6

4 Joseph Edward Kenga 4 0.44

5 Livinston Charo Mganga 5 0.07

6 Gambo Ntamawi Lewa 6 0.22

7 Mganga Bata Kitunga 7 1.0
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S/N Name Plot Acrease
8 Government of Kenya 8 0.16

9 Jefwa Kitunsa Mure 9 0.5

l0 Twahir Mbarak Twahir 10 4.04

11 Government of Kenya 11 0.21

l2 Kahindi Chenso Kitunsa t2 1.5

13 Cheneo Kithunsa Mure l3 0.27
t4 Chengo Kombe Mwangoyo &,

Kahonzi Chenso Kombe
l4 0.27

l5 Alfred Katana Muganga 15 0.40
16 Kenga Ngonyo Mwauuo 16

17 Karisa Kagana Kahiva t7
18 Kazunsu Chaneana Bundu l8 0.40

t9 Kazarna Jefiva Chai & Silvester
Emmanuel Kahindi

t9 0.80

20 Nzara Tsimba Mwachaka 20 0.14
2t Riziki Nusura Hamisr 2t 0.29
22 Ahmed Omar Ahmed 22 0.31

23 Ali Abdalla Ali 23 0.30

24 Juma Ali Mwachiyama 24 0.40
25 Wisdom Ali Mwalukumbi Kachila 25 0.24
26 Kazungu Kahindi Dumbo 26 0.86

27 Absaki Investment Limited 27 0.5

28 Railway Housing Cooperative
Society Limited

28 0.92

29 Railway Housing Cooperative
Society Limited

29

30 Mohamed Ngala Badi Hamisi 30

31 Mohamed Neala Badi Hamisi 3t 0.9s
32 Railway Housing Cooperative

Society Limited
32 0.72

JJ Railway Housing Cooperative
Society Limited

JJ 0.60

34 Mohamed Nsala Badi Hamisi 34 0.68

35 Railway Housing Cooperative
Sociew Limited

35 0.63

36 Mohamed Neala Badi Hamisi 36 0.57

37 Mohamed Neala Badi Hamisi 3t 0.62

38 Mohamed Nsala Badi Hamisi 38 0.13

39 Mohamed Neala Badi Hamisi 39 0.1 13

40 Mohamed Nsala Badi Hamisi 40 0.62
4t Mohamed Ngala Badi Hamisi 4t 0.63

42 Mohamed Nsala Badi Hamisi 42 0.66

0.90
0.42

0.91

0.94
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23. Railway Housing Cooperative Society Limited acquired five plots from Francis

Kamau Kinuthia on 19th April 2006 as follows:

a. Plot No.28, which was originally registered to Mohamed Ngala Badi Hamisi

on 20th October 1992. Francis Kamau Kinuthia acquired the said plot on 8ft

October 1993 and transferred it to Fauzia Shaban Snedi on 2nd August 2002.

b. Plot No. 29, which was originally registered to Mohamed Ngala Badi Hamisi

on 20th March 1992. Francis Kamau Kinuthia acquired the said plot on 8s

October 1993.

c. Plot No.32, which was originally registered to Mohamed Ngala Badi Hamisi
on 20ft March 1992. Frartcis Kamau Kinuthia acquired the said plot on 28h

October 1996.

d. Plot No 33, which was originally registered to Mohamed Ngala Badi Hamisi
on 20th March 1992. Francis Kamau Kinuthia acquired the said plot on 28m

October 1996.

e. Plot No 35, which was originally registered to Mohamed Ngala Badi Hamisi

on 20th March 1992. Francis Kamau Kinuthia acquired the said plot on 28s

October 1996.

3.3 Submissions by the Railway Housing Cooperative Society

24.The Committee received written submissions from the Railway Housing
Cooperative Society, through Muturi Gakuo & Kibara Advocates, dated 4th March
2022. The Society responded to the issues raised in the Petition as follows:

25. The Society is the registered proprietor of the parcel of land measuring 4.136

Hectares or 10.22, comprising the following titles:

a. Plot No. KILIFI/KIKAMBALA/28513153
b. Plot No. KILIFI/KIKAMBALA/28513128
c. Plot No. KILIFVKIKAMBALN2S5I3I29
d. Plot No. KILIFVKIKAMBALN2SII3I3}
e. Plot No. KILIFI/KIKAMBALA/285/3133
f. Plot No. KILIFVKIKAMBALA/285/3/35

s. Plot No. zuLIFVKIKAMBALN2SS/3/43

26. The Society acquired the parcels of land from contributions of its members through

its Advocates, Messrs Albert Kamunde & Company Advocates. The Advocates

undertook due diligence, including offrcial searches, which revealed that Francis

5



Kamau Kinuthia, holder of identity card number 3835292, was the registered owner

of plots 29,32,33,35 and 43. In contrast, Plot No. 28 was registered to Fauzia Shaban

Swedi, holder of identity card number 8411260.

27.The Society entered and signed sale agreements in December 2005 at a purchase

price of Kshs. 680,000 per acre for the six parcels. Subsequently, the Society

obtained titles in its favour on different dates between l gth April 2006 and l Tth July

2008.

28. The Society applied for a mutation to consolidate the six parcels of land into one.

The consolidation was successful, and a new title number, Plot No.

KILIFVKIKAMBALA/28I I 3 I 5 was issued.

29.The Petition before the Committee is premature as it was a subject of court case

Civil Case No. 158 of 2019.

30. The Society also filed Civil Suit No. 44 of 2021in the High Court at Malindi against

the plaintiff in the first case on l0th May 2010. The two suits were consolidated,

heard, and determined on 20th September 2019, and the Society obtained a decree.

Among other things, it provided that:

a. The Railway Housing Co-operative Society is the rightful owner of the

land in question and is entitled to possession to the exclusion of the

defendants.

b. The Society obtained eviction orders against the defendants to be enforced

upon the expiry of 60 years if the defendants shall not have vacated the

same.

c. The officer in charge of Kilifi/Kijipwa Police Station and the National

Government Administration, Kilifi, supervise and provide security during

the eviction process.

d. The Society obtained a pennanent injunction restraining the defendants,

their agents or servants and any other persons acting on their authority from
entering or remaining on the land.

3l. Subsequently, the Petitioners filed a notice of appeal. The court delivered a ruling
on 5th November 2020 andthe Notice of Application was dismissed for lack of merit.

32. The Petitioners then filed a new Petition No. 23 of 2021on 12ft October 2027, in

the Environment and Land Court in Malindi, which is pending hearing and

determination.

I
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4.0 ISSUES FOR DETERMINATION AS PER THE PRAYERS IN THE PETITION

a. Intervene to forestall the impending eviction of the Petitioners from the land by the
Railway Housing Cooperative Society.

33. Regarding this prayer, there is unrebutted evidence on record from the Railway

Housing Co-operative Society that the land in question was the subject of two High
Court Civil Cases No. 158 of 2019 and No. 44 of 2021 and that the two cases were

consolidated and determined. The Railway Housing Cooperative Society was

declared the bonafide owner of the land in question amongst other orders.

34. There is further evidence on record that upon losing the consolidated court case, the

Petitioners filed a notice of appeal, which was dismissed for lack of merit.

Consequently, the Petitioners on l2th October 2021 filed a new Petition No. 23 of
2021 in the Environment and Land Court in Malindi which is pending before the

Court. In this regard, and pursuant to the provisions of Standing Order 89, the

Committee found that the matters relating to the Petition, particularly the question

of ownership, were pending in court, thus sub judice.

35. Further, the Committee observed that under Standing Order 89(5) regarding the

Petitioners' prayer for the vacation of eviction orders, the Committee noted that

cessation of eviction processes could only be effected by a court of law through the

issuance of prohibitory orders. Hence, the matter did not fall within the jurisdiction

of the Committee.

(b) Investigate the circumstances under which the Railway Housing Cooperative
Society purchased the land, knowing that the bonalide owners were in occupation

36. The Committee observed that the Cabinet Secretary, Ministry of Lands and Physical

Planning, submitted that the Railway Housing Cooperative Society Limited
acquired five plots from Francis Kamau Kinuthia on l9th April2006 as follows:

a. Plot No.28, which was initially registered to Mohamed Ngala Badi Hamisi

on 20th October 1992.Francis Kamau Kinuthia acquired the said plot on Sth

October 1993 and transferred it to Fauzia Shaban Snedi on 2nd August 2002.

b. Plot No.29, which was originally registered to Mohamed Ngala Badi Hamisi

on 20th March 1992.Francis Kamau Kinuthia then acquired the said plot on

8th October 1993.

7
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c. Plot No.32, which was originally registered to Mohamed Ngala Badi Hamisi

on 20th March 1992.Francis Kamau Kinuthia then acquired the said plot on

28th October 1996.

d. Plot No 33, which was originally registered to Mohamed Ngala Badi Hamisi

on 20th March 1992.Francis Kamau Kinuthia then acquired the said plot on

28th October 1996.

e. Plot No 35, which was originally registered to Mohamed Ngala Badi Hamisi

on 20th March l992.Francis Kamau Kinuthia then acquired the said plot on

28th October 1996.

37.The Committee, however, observed that the question as to ownership was the subject
Petition No. 23 of 2021 which was pending hearing and determination in the
Environment and Land Court in Malindi and thus sub judice

c. Secure by the government the said parcel of land through direct purchase from the
Railway Cooperative Society or through alternative land for settling the residents
of Kwa Kadzengo Village

38. The Committee observed that the question as to ownership of the land was pending
hearing and determination at the ELC Court in Malindi in ELC Petition No. 23 of
2021 thus sub judice

,

I
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5.0 COMMITTEE RECOMMENDATION

The Committee recommends that the Petitioners await the final determination of the
Environment and Land Court in Malindi on the ELC Petition No. 23 of 2021 relating
to the matters raised by the Petitioners in the Petition.

Signed..
Z,oZ-7-

Dr. Rachael Kaki Nyamai, CBS, MP.

Chairperson, Departmental Committee on Lands
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Public Petitlon No. O68 of 2O2L by Victor Mwaganda Gogo regarding the
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0ate: /oZ1/
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SIGNATURE
li/

NAMES

Hon. Dr. Rachael Nyamai, CBS, MP -
Chairperson

1

Hon. Mishi Mboko, CBS, MP
V/Chairperson

2

Hon. Benjamin Washiali, CBS MP \V3

Hon. Joshua Kutuny Serem, MP4

f5 Hon. Omar Mwinyi Shimbwa, MP

Hon. William Kisang, MP 16

7 Hon. Ahmed Kolosh, MP

8 Hon. Ali Mbogo, MP

9 Hon. Babu Owino, MP
s

,Hon. Caleb Kipkemei Kositany, MP10.

A
11. Hon. George Aladwa, MP

t2. Hon. George Risa Sunkuyia,MP
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18. Hon. Samuel Kinuthia Gachobe, MP
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MINUTES OF THE 22:iD SITTING OF THE DEPARTMENTAL COMMITTEE ON
LAI{DS ITELD ON WEDNESDAY 27TH APRIL 2022 AT ENGLISH POINT MARINA
HOTEL MOMBASA AT 2:30 PM

PRESENT

l. Hon. Dr. Rachael Nyamai. CBS. M.P
2. Hon. Mishi Mboko, CBS, M.P
3. Hon. Omar Mwinyi Shimbua.IVI.P
4. Hon. Hon. Caleb Kositanl,. M.P
5. Hon. George Risa Sunkuyia. M.P
6. Hon. Josphat Gichunge Kabeabea. M.P
7. Hon. Owen Baya MP
8. Hon. Patrick Munene Ntwiga, MP
9. Hon. Samuel Kinuthia Gachobe. MP
10. Hon. Teddy Mwambire. M.P

APOLOGIES

- Chairperson
- Vice-Chairperson

Deputy Director Departmental Committees
Senior Clerk Assistant

Second Clerk Assistant

Legal Counsel

Fiscal Analyst III
Audio Oflicer

l.
)
3.

4.

5.

6.

7.

8.

9.

Hon. Benjamin Washiali, CBS. M.P
Hon. Joshtu Kutuny, MP
Hon. William Kisang. MP
Hon. Ahmed Kolosh, MP
Hon. AliMbogo, M.P
Hon. Babu Owino, MP
Hon. George Aladwa- M.P
Hon. John Muchiri Nyaga. MP
Hon. Lilian Tomitom, MP

IN ATTENDANCE

THE NATIONAL ASSEMBLY SECRETARIAT

l. Mr. John Mutega
2. Mr. Leonard Machira
3. Mr. Ahmad Guliye
4. Ms. Jemima Waigwa

5. Mr. Collins Namulen
6. Ms. Maureen Ku'e1'u

MIN. NO. NA/DC/LANDS/2022/097: PRELIMINARIES

t



The meeting sas called tr"r order al t\\ent)- nrinutes tolhree o'clock rrilh a strrd ol'prarer.

MIN. NO. NA/DC/LA]YDS/2022/098: CO\FIR\IATIO:Ii OF MINTITES

The consideration ol'the item rras det-erred.

MIN. NO. NA/DC/LANDS/2022/099: ADOPTION OF A REPORT ON PUBLIC
PETITION NO OtO OF 2O2I BY RESIDENTS

OF HARAKA SETTLEMENT SCHEME IN

YATTA AND MASINGA CONSTITUENCIES
REGARDING THE FORCEFUL EVICTION
OF SQT ATTERS FROM THE SCHEME

The Commirtee considered the report on the abore Petition and adopted it uith the tbllou'ing

recommendations har ilg being proposed and seconded b1 t{on. Ouen Ba1a. !\'1P and Hon' Caleb

Kositanl'. MP respectir el1 . 
-fhat:

L The Cabiner Secrerarl. )Uinistry of Lands and Ph1'sical Planning. in consultation uith the

Cabinet Secretan. lVlinistry ot' lnterior and Coordination ol' National Covernment. the

Counq. Gor.emmcnt of \tachakos. the National Land Commission and the local leadership

does set up a nrulti-agencv team to resolr,e the disputes rclatirrg to the 746 parcels within

90 da1's of the tabling of this Report.

IL The Cabinet Secretarl. Ministry of Lands ancl Ph-n-sical Planning. tacilitate the issuance of

title deeds tbr rhe l8{8 plots uith no disputes uithin sir months of tabling of this Report.

MIN. NO. NA/DC/LANDS/2022/IOO: ADOPTION OF A REPORT ON PUBLIC
PETITION )iO O6E OF 2O2I VICTOR
MWAGANDA GOGO ON BEHALF OF
RESIDENTS OF K\T'A KADZENGO !'ILLAGE
IN MTEPENI WARD OF KILIFI COT::[TY
REGARDI\G THE T]RGENT RESOLUTION
OF THE KWA KADZENGO LAND DISPUTE

The Commirree c6nsidered the report on the abore Petition and adopted it u'ith the tbllorving

recommendations having heing proposed and seconded b1 Hon. Omar Muinf i. MP and Hon.

Samuel Gachobe. i\{P rcspectirelr - 
'l'hat:

The Petitioners do auait the linal detennination of the F.nvironment and Land Court in Malindi on

the ELC Petirion No. l3 ol202l relating to the matters raised b1' the Petitioners in the Petition.
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MIN.NO.NA/Irc/LANDM022/l0l: ADJOURNMENT

There being no other business to discuss, the meeting uas adjourned at ten minutes past four
o'clock. The next meeting will be held on Thursday 28s April 2022 at 9:30 a.m.

Signeturc...

HON. DR L KAKI NYAMAI, CBS, M.P.

(Cheirperson)

b 1,1-'
Dete
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REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY (FTFTH SESSTON)

CONVEYANCE OF PUBLIC PETITION
(No. 068 of 2021)

PETITION REGARDING URGENT RESOLUTION OF KWA
I{ADZENGO LAND DISPUTE

Honourable Members, Standing order 225(2)(bl requires the speaker
to report to the House any petition, other than those presented by a
Member. Further, Article 119 of the Constitution provides for the right
of any person to petition Parliament to consider any matter within its
authority, including petitioning the House to enact, amend or repeal
any legislation.

In this regard, Honourable Members, I wish to report to the House
that my office has received a petition from MCA victor Mwaganda
Gogo of P.O. Box 332 Malindi on behalf of residents of Kwa Kadzengo
Village in Mtepeni Ward of Kilifi County calling for "urgent resolution of
Kwa Kadzengo land dispute in order to saue residents frr* tmpedtng
euiction."

The Petitioners elucidate that the Kwa Kadzengo land registered as
Kilifi/Kikambala Block 285/3 was initially owned by one Ms. Sheila
Norton who divested her interest in 1968 and gave instructions to
have the land subdivided and transferred to her ex-employees, whose
families currently reside on the land. Subsequently, for over SO years,
the families constructed houses, built churches, mosques and schools
and cultivated the land for sustenance and commercial purposes.
Additionally, they claim that their ancestors are buried on the parcel
of land. The land was later converted to become part of Kikambala
Settlement Scheme for purposes of settling squatters r:esiding thereon,
but unbeknown to the Petitioners, one Francis Kinuthia was
irregularly allocated the parcel of land in unclear circurnstances and
later sold it to the Railway Housing cooperative Society in April 2006.



(
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Honourable Mernbers, the Petitioners aver that the fact that the
Railway Housing Cooperative Society has for over 15 years never
attempted to develop the said parcel of land confirms that its
management is fully aware that the land iegally belongs to the
residents of Krva Kadzengo currently residing on it. However, the
management of the Society is said to be currently using illegal and
unorthodox avenues of attempting to evict residents from the land
such as resorting to harassment, threats, brutal force and a host of
other inhumane treatments.

The Petitioners, who constitute of over 100 households comprised of
about 600 men, women, children and the elderly, now risk being
unjustly and illegally evicted out of the land that has been their home
for over 50 years. thereby condemning them to an unanticipated life of
homelessness, poverty and misery. It is on account of this concern
that they seek the intervention of this House in urgently interv'ening to
forestall the impending eviction, the investigation into the
circumstances by which the Railway Housing Cooperative Society
ostensibly purchased the land despite knowing that its bonafide
owners were already in occupation, and securing by the Government
of the said parcel through direct purchase from the Railway Housing
Cooperative Society or through provision of an alternative land for
settling the residents of Kwa Kadzengo village.

Honourable Members, having determined that the matters raised by
the Petitioner are well within the authority of this House, I order that,
pursuant to the provisions of Standing Order 227(1), this petition be
committed to the Departmental Committee on Lands. The Committee
is required to consider the petition and report its lindings to the House
and the Petitioner in accordance with Standing Order 227121.

I thank youl

B;N. MUTURI;'EGH; IflP
NATION

(
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PETITION MADS TO THE NATIONAL ASSEMBLY PURSUANT TO
ARTICLE I.I9 OF THE CONSTITUTION OF KENYA AND

XXIII OF THE
NATIONAL ASSEMBLY STANDING ORDERS

BY I
I

{

HON. VICTOR MWAGANDA GOGO ON BEHALF O T
RESIDENTS OF KWA KADZENGO VILISGE KIKAMBALA, MTEPENI

WARD IN KILIFI COUNTY

CONCERNING

HARRASMENT AND EVICTIONS OF RESIDENTS AT KWA
KADZENGO VILLACE ON LAND PARCEL DESCRIBED AS

K|LIF|/KTKAMBALA BLOCK 285/3 lN MTEPENI WARD, KlLlFl
COUNTY

8TH OCTOBER, 2O2I

l, the underslgned,

A Member of County Assembly for Mtepeni Ward in Kilifi County and a

Citizen of the Republic of Kenya;

Petltion to the Natlonal Assembly by Hon. Victor Mwaganda Gogo on behalf of the resldents
of Kwa Kadzengo vlllage, Mtepenl Ward ln Killfi County concernlng harassment and evlction
of resldents llvlng on the land parcel descrlbed as Klllfl/Klkambala Block 28513



DRAW the attenrion of the National Assembly to the following:

On the matter'relating to harassment and imminent eviction of resitjents of
Kwa-Kadz€ngo Village in Kikambala. They comprise of ovbr .l00 

families
forming a village of about 600 people made up of woment nren, children and
elderl;,. currently they are involved into a land dispute between them and
Railway housing cooperative society the registered owner of tlre land parcel
described as Kilifi/Kikambala Block 285/3 with the resultant subtirles being:- Kilifi / Kikambala / 285/3/28; Kilifi / Kikambata /2BS/3/29; Kitifi /
Kikambala /285/3/32; Kilifi / Kikambata /2BS/3/33; Kitifi / Kikambata
/28s/3/34; Kilifi / Kikambala /zBS/3/35; Kitifi / Kikambata/2BS/3/43 at
Mtepeni Ward in Kilifi County.

THAT

The disputed parcels of land were previously owned by one Sheila Norton
who divested her interest in 1968 with specific instruction that the then
block of land be subdivided and transferred to her ex-emptoyees who are the
residents herein and have been resident on tire said land parcels from that
year till the date of this Petition. The residents' constructed family homes,
churches, cultivated upon the land for sustenance and commercial purposes
and have remained thereon for over 50 years.

THAT

From the record available, it seems this parcel of land was converted and it
became part of Kikambala settlement scheme as evidenced by a land map
sheet number 1 (198/4/l l) forthe benefit of the squatters residing thereon.

THAT

Unknown to the petitioners one Francis Kinuthia was irregularly allocated
this parcel of land under unclear circumstances. The said Francis Kamau
Kinuthia then sold the property to the Railwa,T Housing Cooperative society,
the current reglstered owner with the full knowledge that the petitioners
were in occupation of the same for over 50 years.

THAT

The purchase of the property by the Railway housing cooperative society was
therefore done in bad faith and in clear attempt to defeat justice because at
all material times, the Railway housing cooperative society, knew and had
always known that the subject parcel of land was in the residents' occupation

Petition to the Natlonal Assembly by Xo sof Kwa Kadzengo village, Mtepenl Virard in Klllfi Couniy concern-ing harassmenr and eviction
of residents living on the land parceldescribed as Kilifi/Kikambala Block 2g5l3

I

2



TFIAT

The Railway housing cooperative society, has never resided on the suit
property nor done any development thereon since 19"' April, 2006 being ttre
purported date of purchase. The intervening situation as is at this time is
that the Railway housing cooperative society, is gearing up to evict the
Petitioners by way of brute force not in conformity with the laws of Kenya
and therefore, depriving them of their livelihoods, communion with their
neighbors and sense of belonging cultivated over the six decades that they
have resided on Kilifi/Kikambala Block 285/3.

THAT

The over 100 households residing on the Kilifi/Kikambala Block 285/3 now
face the danger of harassment and eviction.

THAT

I confirm that the issues in respect of this petition are not pending before
any court of law, or constitutional or legal body.

HEREFORE your humble petitioner Prays that the National Assembly -
lntervenes and sets up or directs one of its committees to urgently
investigate and report on the issues raised in this petition and come up with
appropriate recommendations, including making proposals for legislative
interventions as may be necessary to address the issues raised in the
petition not limited to -

The National Assembly to take any lawful measures to ensure that the
residents of Kilifi/Kikambala Block 285/3 are not subjected into
inhumane harassment and eviction from a property they have occupied
for decades.

J

I

Dated this

NAME & SIGNATURE ADDRESS ID NO.

HON. VICTOR MWAGANDA GOCO
I 3732405

P.O BOX 332, MALINDI

Petition to the National Assembly by Hon. Victor Mwaganda Gogo on behalf of the residents
of Kwa Kadzengo village, Mtepenl Ward ln Kilifi County concerning harassment and eviction
of residents living on the land parcel described as Kilifi/Kikambala Block 285/3

I J 
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Petltlon to the Nrtlonal Asrembly by Hon. Vlctor Mwagrnda Gogo on behrlf of thc resldents
of Kwa Kedzengo vlllage, MtGpcnl Ward ln Klllfl County concernlng harassment and evlctlon
of rcsldcnts llvlng on the lend parcel descrlbed es KlllfVKlkambatr Block 285/3 4
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I.IST OF FAMITIES LIVING IN KWAK.ADZENGO/KIKAMBAI.A BTOCK

PLOT 285/3

6.

9.

1

1

1

1

,

2

k-

No NAME lD. No SIGNATURE
L. Ruwa MrambaKa 212027L
2. la
3 Lauzi e 2137992
4. KitsaoMeuza 3385079
5. Mulo Kakunde 390s611 \\{ uvr4C,

KambiN 2118004 t'6^s.^#
7 Kazu Mackson \ t ?.Cr (L1-c"
8. 5334971

tL765377
1 rL.C:\ }{q \s-=! 4(-

la

Kila

Balu Mu Kiti
charo

Mramba lsaac

Samuel Kwita Ba

Danson Mwai
4sdioSs' \ (2zrlr+,

1 0150947
13 es Auzazi Yawa 20t4204t
14 Salama h Tezo
15 Tembo Jeffa Mlandi 4566Fto4 \;\

Malil n F.Kiti c \l$r
John Chibo Chis 07647597

18 Jackline a Munda 9773433
Kandze Jose Charo 2.Zt.,<-C-'f-Q 'lrl

20 Edson Kahindi Dzombo Lt497i3s I
21 e Samuel Kishe 3884091
22 Kadzo Tembe Jefwa 3884637

a B.Tembo2 M 3884928

11876539

10689121

Ma Meuza S

Ali Balu Mu
Pauline Kale 20473650
Amina Dzombo Mwalimu2 13375198
Winnie Kazu i I .lzi.\-6'l xl'c
Jos ine lsaac /4- -l 

" 
'Zq-o S-

Salama Fondo I ?'r e'a+e'z-
M.Kilango3 Roseline Mal

Kadzo Kai
Ig+*i-l-321-

(?'r-? 4-LlU
3 Ja het Dzombo /* IC L'\nrl...r-

Athuman Omari Balu 2-q ol €-' i(^cr
Samson K.G c
Joseph Charo Kalu 4
Matano Kai

KaiWi o
Dancun Jefwa3 A tZ\rr€.1Y
Mwanakombo Haruni a"L-\ \r-f2 u

4 Tu i:1 r"ierY-
I.r.s< 9 I oKahindi Balu

Chome Tembo
, Rti r'u *-,'.L,

Pancrus Katana

Sidi Jackson Karisa

)

!}
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Kiti Kalu
ci.

4 Jefa Mwambulu Rafiki t:
Juma Ka u A68r'?? 8g
Moses Mwarome Chibo e.9.qi2Llo2
Mkutano Ba Festus 1a4,<L'llcl9
Juma Hamisi Piri 3883544 Di nl

5 Samuel 1G zcotci')
Abed ,1,fr\,31 6 K. r;,3 U
) Pa Church a- '-)'j :)
Elizabeth Mwan a t3g+ CiS.'ta

5 Caroline 6*ra't olo C-cr.{U\.1
Jackiline Mwan a lY ^:€Juma ma l,cll/6rs?,1 "'=.,rlci;L
Peter Mu ki ,1rf t oc acq
Kazia A4ukoma ;I6zs 865
Mawe Marua .z'r 12 5:ii ,:.1,
Ben 3155010

Loice u 21558552
Peris 13376893 rr--\r
Edwin 1 1256119
Ma Mbodze
Hawe Sidi

Saidi Nrrohammed
Kazu

Khad Mohammed Mustafa

20882951

c2Alo> r t74'l
3 .5 .3.1 nG gl;
11764877
22951031

Dan Kavita llJtsG:l'i6
Kad Katana 2596921 1\,

5

6

5

7
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LIST OF FAMILIES TINVING IN KWAKADZENGO. KLF/KIKAMBALA BLOCK 285/3

r rArYt C

77 JOI{N JEFF\T/A KITTI

a2 KADZO KAINGU

88 I ALI BALU

94 MATANO KAINGU
31020132

26448417

275,17.822

20959631

99 ANGELINE KIEMA 124s1000

104 GEORGE RUNTA [35]4AAZ

!46

110

113 JA'."4A1 !{ASSA}I

I

I sreirarunrtg ltg

3884928MUPA BALU73

74 SAMUEL BAYA

059065375 LUCK CHARO

76 JOSEPH CHARO
845869-7

tl,388409178 JOSEPHINE CHISENGA

79 DANIEL TEMBO

80 MUNGA BALU

1108731981 KAINGU BALU

84 CHIBO CHISENGA 01641591 'rtB
85 MUNGA NJUNGA r,. l)

86 RONNY ROY t he.z-o tzA
87 MORRIS MUGUNA

'zloarctq

10689121

89 JIMMY ROY 13524915 @
90 RONALD MUNDA 11874601

91 MWANAIDIJUMA
t

EDWIN MWENDO 27165799

93

95

MULONGO KAKUNDE

BETTY KAHASO KILIFI

3905611

95 MWALIMU KAVIHA

97 JOHN KAZUNGU {L.r//-
98 BETTY MGHARO

th

100 JUSTINA CHILUMO 9630.164

101 FRANCIs GAMBO 2?.4ct965
23 10965

b-
102 CLEMENTINA MWANGEKA

103 SIMON KIEMA 20003851 (t _g

105 KADENGE KATANA

105 HAMADISALIM
20537546106 JUMA BALU
11551287to7 ISMAIL BARROW

.. ,F A AJAtut tvtuuA!,

JUMA MBUTO109
10023258GEORGE MUNYIKA
8656478MICHAEL KARISA FONDO111
5473481MONICA KENGA

PASCAL TUNJE

1L2

114
2091132115 WEKESA RODGERS

116 FREDRICK OGITO
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REPUBLIC OF KEI.IYA

MINISTRY OF I^ANDS AND PTrySICAL PIAI.INING

RESPONSES TO THE NATIONAL ASSEMBLY DEPARTMENTAL COMMITTEE ON
LANDS

Honourable Chair,

Pursuarrt to a letter Ref. NA/DCII/,NDS/2022/ (006) dated February 8,2022,
tlte Cotttmittee requested the Cabinet Secretary Ministry of Lands and I'hysical
Planrring to respond to respond to tlie fbllowing:

1. Public Petition No. 068 by Victor Mwanganda Ciogo on behalf ot the
t'esidents ot Kwa Kadzertgo village irr Mtepeni Ward of Kiliti regarding thc.
resolution of the Kwa Kadzengo land c-lispute

2. Pttblic Petition No. 063 of 2021 by llon. MishiJunra A,tboko, I!1P, on bchalf
ot the residettts of MwartanSuvuze Village in Tinrbwani ward ot L,ikoni
Constituertcy regarding secruring land ownership rights of Mwanangllvuze
residents

3. Contplaint by the llon. Owen Baya,I\{Pon be}ralf of the fanrily of Fundi
Sudi regardirt.g alleged irregular alloc-ation of land parcel nurnber
1 I /Kilitl/Maftrrnbirri.

Honourable Chairr l rvish to respond as tbllow,s:

I. Public Petition No. 068 by Victor Mwanganda Gogo on behalf of the
residents of Kwa Kadzengo village in Mtepeni Ward of Kilifi regarding the
resolution of the Kwa Kadzengo land dispute

The Petition

Honourable Chair,

The Petitiotrers claittt that the Kwa Kadzengo land, registerrcd as Kilifi/Kikarnbalu
Block 285/3, was ittitially owned by Ms. Sheila Norton who divested her
interests in 1968 and gave ittstructions to have the lancl subdividc'ci and
tratrsferred to lter ex-erttployees whose thrnilies currently reside on the land.
They clairn that subsequently, their fanrilies occupied the land and constmcted
houses, built churcltes, rnosques and schools arrd cultivated tlie land for
sttstenarrce and comnrercial purposes.

Page 1 of 6



Tlte Petitiorters allege that the land was later converted to becorne part of the
Kikarrrbala Settlerrrent Schenre for purposes of settlirrg sqnatters residing thereon.
However, the land was irregularly allocated to Francis Kinuthia in urrclear
circutttstatrces atrd was later sold to the Railway Housing Cooperative Society in
April 2006.

The Petitiollers aver that the fact that the Railway Housing Co-operative Society
has for over 15 years never attempted to develop the said parcel of land confinrrs
that its trranaSement is fully aware that the land legally belong to the residents
of Krva Kadzertgo Village currently residing on it. They clainr that the
n1at1a8enlent of the Co-operative Society is usirrg illegal and unorthodox
avetlues in atternpts to evict residents fronr the land. For this reasorr, the
petitioners request the Comnrittee to intervene to forestall the inrpeding eviction
atrd ittvestigate the circumstatrces in which the Railway Housing Corporation
Society osterrsibly purchased the larrd despite knowing that its bonafide owllers
were already in occupatiorr.

Response

Honourable Chairr l wish to respond as follows:

Kilifi Kikarrrbala Block 285/3 is a registratiorr sectiou located in Kilifi South
Subcoutrty irr Mtepeni Ward. The Eclitioll olle Green Cards were opelled on
N'larclr 23,1992 atrd comprised of 42 parcels of land. The proprietors are as per
the attached list of beneficiaries nrarkec-l Annexure 1a.

All other titles irr tlte sectiort arr as a result subdivisions of the original 42 Parrels
of land.

Parcel Nos. 28, 29, 32,33 and 35 were transferred to Railway Housing Co-
operative Society Linrited as follows:

a) Plot No. 28 rvas otr March 20, 1992 registered in favour of Moharned
Ngala Badi Hanrisi. Orr October 8, 1993 the parcel was transferred to
Francis Kamau Kinuthia. On August 2,2OOZ the parcel was trarrsf'erred to
Fauzia Shaban Snedi. The parcel was on April I9,TOOG transferted to
Raihvay Housing Co-operative Society Limited (annexure 1b)

b) t'lot No. 29 was ol1 March 20, 1992 registered in favour of Mohanred
Ngala Badi Harnisi. On October 8, 1993 the parcel was transfen'ed to
Fratrcis Katrrau Kinuthia. The parcel was on April 19, 2OOG trarrsferred to
Railway Housing Co-operative Society Linrited (annexure Ic)

c) Plot No. 32 was on Marclt 20, 1992 registered in favour of Mohanred
Ngala Badi Harnisi. On October 28, 1996 the parcel was trarrsferred to
Frattcis liatttau Kinuthia. The parcel was on April 19, 2006 transferred to
Railway Housing Co-operative Society Limited (annexure 1d)

o

C
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d) Plot No. 3ll rvas on Matult 20, 1992 registered in tavour e-rf Moharrred
Ngala Badi Hamisi. On tJctober 28, 1996 the parrel was transterred to
Fmttcis Kantau Kinuthia. The parcel was on April 19, 20OG transferred to
Railway Housing Co-operative Society Lirnited (annexure 1e)

e) Plot No. 35 was ot1 March 20, 1992 registered in tavonr of Mohanred
Ngala Badi Hamisi. On October 28, 1996 the parcel was transferred to
Francis Katnau Kinuthia. The parcel was or1 April 19, 2OOG transferred to
Railrvay Housing Co-operative Soc-iety Linrited. (annexure 1f).

2. Public Petition No. 063 of 2O21by Hon. MishiJuma Mboko, MP, on behalf
of the residents of Mwananguvuze Village in Timbwani ward of Likoni
Constituency regarding securing land ownership rights of
Mwananguvuze residents

Honourable Chair, I wish to respond as tbllows:

A respottse to the petition dated Noverrrber 19, 2021 was srrbnritted to the
Cotttmittee otr Novetnber 22,2021. 'l'he response is contained in ilern no. 5 of
the reporl ntarked annexure 2. We reported that the subject land L.R No.
Ms/ 7/ 120 was initially Governrnerrt land. The parcel has since been subdivided
into Plots Nos. I789, 1 787, 1788, 1786, 1780, MS/ 1 / 1836and MS/ I / 1837.

Ownership details regardingi Plots Nos. 1789, 17 87, 1 788 and I\,tS/ 1 / l 836 are
indicated in the said report. Copies of the olTicial searches in respect of these
plots are anrrexed herewith rrrarked annexures 3.

-_The I\'Iinistry requested additional tinre to provide intbrnration pertaining to

- 
Plots Nos. I isc, i 780 ancl MS/ I / lBgT .

Honourable Chair,

We have not tound records to show that Plots Nos. I786, 1780 and MS/ I / 1837
have been allocated.

3. Complaint by the Hon. Owen Baya, MP on behalf of the family of tundi
Sudi regarding alleged irrregular allocation of land parcel number
11/Kjlifr/l,/.afumbini located in Mafumbini Mnarani, Kilifi North
Constituency. In particular thc C-ommittee requested the Cabinet
Secrctary to pncvide:

i) The original and copies of entries made by the Recorder of Titles in the
Mombasa Land Registry for account number 948/58 (945/ tgSS) datd
January 11,1972

ii) A chronology of the ownership of the said land including information of
its current registered owner

\D

o

Page 3 of 6



.a

The Petition

Honourable Chair,

Tlre pelitioners claint lartd parcel Plot No. I1lKilifi/Funrbini (Mnarani)
irrdicated in Suwey Plan FR 198/2 dated 1964 (L.R 11 in Topo Sheet tgS/Z)
which they allege is their ancestral land. T'hey claim that following the
etracttrtettt of the Iand Titles Act (Cap. 282) (now repealed) which was applied
lo parts of the coast province, the fanrily patriarch namely Kharnis Birr Fundi
alias Khantis Bin Strdi rrrade arr application to the Recorder of Titles for
registration of the land. The applicatiorr is said to have beerr registered as
reference 950/1828 and issued ackrtowledgment accourrt number 984/58
datecl January ll,1972.

Tlte Govertttttettt issued clazette Notice No. 4056 in October 1983 extending the
period tbr thc' public to register their claims to the larrd before unclainred land
could be declared public land. According to the petitioners, the Recorder of Titles
vide a Ietter dated Jarruary 31, 1986 requested thern denrarcate the land they
clainted. In a letter dated Marclt 7, 1986 the District Land Officer wrote to the
Comntissiotrer of lands irrdicating that the said Mr. Khanrisi Sudi had lodged a
conrplaint that his land had been invaded.

They clairn tltat irr 1987, they were invited to appear before the Recorder of
Titles alongside Kilifi Plantations Linrited who were said to also lay claim to the
lattd. They complaitr that they have not been able to obtain title to the land since
then.

O

Tlrey presettted tlteir case to the National land Conrrrrission in 2014. The
Cotnnrissiort vide a letter dated Novenrber 3,, 2016 invited Kilifi Plantation
Linrited to subrnit docurnettts supporting their claim to the land but they failed
to do so. The petitioners state that despite rlurnerous visits to the Mirristry and a
the Natiorral larrd Cotrtttrission, they have been urrable to get a title to their land. l,

They therefbre request the Conrnrittee to:

i. Detttatrd that the Ministry of Iarrds and Physical Planning produce all
records pertaining to the claint made by the Sudi fanrily arrd errtered by
tlre Recorder of Titles as Applicatiorr No. 95O/ 1828 and evidenced as
Account No. 984/58

ii. Dettratrd the Mirristry to confirrrr whether there were other docunrents
required or process under the Land Titles Act that the Sudi Fanrily did rrot
acquire or follow other than those that they have

iii. Require the Ministry to state why Plot no. I l under clairrr No. g84ls8
carlrlot be titled to the Sudi family

iv. On the other hand, since the tanrily identifies Plot No. 1 I in Survey Sheet
No. 198/ I 1, catr the Ministry of l-arrds give a chrorrological backgrorrnd
of the parcel of land since the enactnrent of the land Titles Act

./
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v. Just in case the Ministry claints that the land is registered elsewhere, the
Cotttntittee should demand t'ronr the Ministry evidence on how the

. r'egistration was done, to whorrr, when and through which process
vi. The Ministry also to be made to undertake a re-Jurvey of i,lot No. 11 to

derrrarcate the boundaries.

Response

Honourable Chairr l wish to resporrd as follows:

o

a

1. Records held by the Ministry indicate that Kilifi Plantations Lirnited
through their advocate Hamilton Harrison & Mathews appliecl for a
Tenrporary Occtrpation Licence (TOL) over 6 acres out of the subject land
Plot I l/Group V Kiliti as shown in the area edged red in the plan rnarked
annexure 4. A copy of the application letter Ref. lo/2z77s/l dated
October 7, 1980. A copy of the application is nrarked annexure S

2. The Cotttnrissiotrer of lands sought the District Commissioner and the
Clerk, County Council of Kilifi conrrrrents orr the application vide a letter
Ref.49514/ll/ 103 datedJuly 1, 198I (annexurre 6). Theydid not object
to the application as derrtonstrated in their respective letters Ref.
P&s.7/4/75 dated october 27,1981 and KFI/LND/8 /yol.yr/ r 16 dated
Decetnber 28,7981 respectively nrarked annexur€s 7 and 8.l'he District
Forest officer, Kilifi vide his letter Ref .K/ s/z dated February 8, 198s gave
perntission for the removal of nrangrove trees on the portiorr of land
required by Kilifi Plantations Lirnited (annexute g)

3. The Contmissiotrer of Lands subsequerrtly prepared the Ternporary
Occupation Licence and forwarded it to Kilifi Plantations Linrited vide a
letter dated March 22, 1985 for execution (annexure 10)

4. ln a letter dated May 4,1985 Kilifi Plarrtations Linrited however infornred
tlte Cotnttrissiotier of Lands that they were l1o longer interested in the
etrtire 6 acres atrd orrly needed 0.5 acres citing disinterest in the kind of
boats they interrded to nranuthcture (annexure 11). This constituted a
fresh application for a TOL. We have no records regarding processing of
the new applicatiorr

Honourable Chair,

5. We note that the National lamd Conrnrission's letter dated November 3,
2016 trcferred to by the petitioners, which requested Kilifi Plantations
Lirrrited to subrrtit their docurrrents makes ret'erence to L.R. I\,IN/lVllSI,
CR 13079 said to llleasure approxirnately 478 Acres. The records in our
possessiotr regarding the parcel irrdicate that was it transferred frorrr
Mohamed Bin Omar to Salirrr Khatttis Bin Salman vide a Memor:alndunr of
Registration of Transfer of land dated August 19, 1963 (annexurne 12).
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The land rneasures lO0 Acres and not 478 Acres as indicated by the
Contntission. An application to tmnsfer the land to John Paul Karrrbi was
approved by the Kilifi Iand Control Board on March 24,1969. Annexure
13 is a copy of the letter of cotrsettt. The transfer was however not
cortcluded by the registration of the transfer as the vendor, Salinr Kharnis
Bin Salman departed the courttry arrd later orr passed on. The purchaser
also passed on afterwards. This is evidence d by a copy of a letter of Anil
Strchak, Advocate dated October 22,2OOg rrrarked annexure 14

Honourable Chair,

6. Our records irrdicate that a parallel title for the parcel was registered in
favour of Katrantai Coconut lnvestnrent Linrited on December 7,2009. A
copy of the title is nrarked annexure 15. Kananrai Coconut Investnrent
Linrited applied to subdivide the land and the proposal was approved by
the County Council of Kilifi and the Mirristry. Copies of the PPAZ and the
final approval letter from the Ministry are marked annexures I6 and 17
respectively

7. The land is currerttly the subject of a historical injustice claim before the
National Iand Cornnrission with Residertts of Majengo-tbnamai Sub-
Location on one part and Kananrai Coconut Investment Limited on the
other (annexure 18). It is also the subject of Case No. 71of ZOl4 before
the Ertvironment and Land Court at Malindi (annexute 19). The family of
the late John Paul Kambi also lays a clairrr on the land.

Honourable Chair, we will corrtinue to gather irrfornration orr the original Plot.
I 1 of Group V as reflected irr topo sheet 198/ll.

I subrnit

, EGI'I

March E,2O22

a

o

a^
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intcnrntional
in thc Sector

slondards nt d pracliccs as rvell as lirstcr rcgionll lnd intcrnationill coripcslljl

fc'r yo* *,nO
MT7oT L,

(,/ 4
l3 rrm totr 

),-,FL:.
'Lc{r*t

f,.^nz uuJi
[,i1#?.:i:.'ff,

1/

As a desiSnolcd Govcrnmcnt rcprcsentntive in alfiliarcd regiorral arrJ global ICI'hodir-s, rhc
Autlrority is chargcd uitlt tlre rcsponsitrilirl' of f<rsrciing ,"g,orial anJ iutcr naric,lal
coopcration on lCf issut:s. 'l'his is cchicvcd ihrough acriuJ cngog"nrcnr in bilatcral and
nlultilateral JCI' foro and panicipotion in in(cnrationai mcetings aril confcrcn.es r*rLh a 'ier*l: fgttt"nq sound ICI'policy_and visibiliry r.rIrhe counrrl,on rJre global sccrrc. In s. dtring,tlre Authority, in this currcnt financial ycar (2021t2022), will be paiticipating in irrrcr,ari,rralICT fora.

ln cognizance of the mandatc of trre parriamenrary Cornnrinec on Naric,nar cor,srn6s111consrirucncics I)cvcropmcnrl:und (NCCDI'), rvc wish io inuit" th. n.,.,rrb.r, io-nn.na rrrc NABShow, as shorvn in Annex t.

Shourd the dccision be made to parricipate in rhe proposed- nreerings, \ryc r.cquest rhar thcNational Assembry meers a, .orr.'r.t.r.iio ri" ui*noun." of irs members.

ct\r\

ry'*")
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OUR REF: RHCSL/O1 IKNK/2022
YOUR REF: NA/DE)C/LANDS/20221 ,.0281

DATE: 41H April,2022

THE CLERK OF
THE NATIONAL AS;SEMBLY OF KENYA
CLERK'S CHAMBE:RS
PARLIAMENT BUILDING
P.O BOX 41842-00100
NAIROBI
E- m o il : e_lef k,g_pgf lio r.l1 _ettl. cl o. k e

NATIONAL ;\SSEMi}-Y
RE=r.-t''"1rf: )

C 5 APR 2!:?

)bl'ij r 'I i.ji,h lK
P. O. Box ',1 ,1,2 -,,r1,.,,..r N;',1,1'l3l

a

Deor Sir

RE: CONSIDERAIION uEuc PEItTtoN NO. 068 0F 2021 BY VTCTOR
MWAGANI)A GOGO ON EEHA1T OF RESIDENTS OF KWA KADZENGO
VIIIAGE IhI MIEPENI WARD OT KILIFI REGARDING THE RESOTUITON OT IHE
XWA KADIENGO TAND DISPUTE

OUR CtIEN't: RAtLWAY HOUSING CO-OPERAITVE SOC|Ery

We ore in receipl of your letler doted 24rh Morch,2022 oddressed to our Client
ond we hove instruclions lo respond therelo os follows:

A. INIRODUC]TION

l. Roilwoy Housing Co-operotive Sociely is o sociely duly registered ond
estoblisheci under the provision of the Co-operolive Societies Actr hoving
ils regislererd offices in Noirobi.

2. rhe Society comprises of 833 oclive members who ore in chorge of oll
ocfivilies undertqken by il. Annexed herewilh ond morked os onnexure I is

o copy of lhe lisl of oll the 833 members of lhe Sociely.

rSection 4 of the Co.oprlratrve Societies Act, Cap 490 Laws of Kenya

Pag,e | 1
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3. The moin objective of the sociely is to promote the welfore ond economic

interesl if ils members ond mojorly lo ensure offordoble housing plons for

its members who hove been fruslroled in the post ofter retirement due to
being evicled from the sloff houses.

B. THE SUBJECT PROPERTY AI HAND

4. We wish to clorify thot the society is the duly registered ond obsolute
proprietor of the porcel of lond comprised in the following lifles;

r Plot No. KlLlFI/KTKAMBALA 1285/3/53:

. Plot No. KlLlFl/KIKAMBALA /28513/28;

. Plot No. KlLlFl/KIKAMBALA /2BSl3l29;

. Plot No. KlLlFI/KIKAMBALA /28513132:

. Plot No. KlLlFl/KIKAMBALA /285/3/33;
r Plot No. KILIFIiKIKAMBALA l2\5l3l35; ond
. ptol No. KtLtFt/KTKAMBALA l2g1l3l43 (hereinofter referred to simpty os

"the suit Property").

5. Ihe obove menlioned porcels of lond (hereinofler referred lo os Suit

Properly) ore obout 4.135 Heclores or 10.22 Acres (Annexed herein ore

copies of the title deeds of the six porcels morked os onnexure 2).

5. The Society ocquired the oforementioned porcets of tond from lhe

contribution of its members wilh the sole objective of settling its members

by ensuring thol its members get o porcel of lond ofler the subdivision

process.

C. BACKGROUND Of ACQUISITION

7. The Society through its Advocoles lhen Messrs Albert Komunde &

Compony Advocotes performed due diligence wherein officiol seorches

Page | 2
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were conducted on the soid porcels of lond, which seorch reveoled thol

the registered owner of Plots 29, 32, 33, 35 ond 43 wos Froncis Komou

Kinuthio holder of ldenlity Cord Number 3835292 while Plot No. 28 wos

registered under the nome of Fouzio Shobon Swedi holder of ldentity Cord

Number 8411260, who olso ogreed to sell her portion lo lhe Society.

8. The Society entered ond signed the sole ogreement in December, 2005.

The purchose price wos Kshs. 680,000/= per ocre totoling to Kshs.

5,936,000.00 for oll the six porcels of lond. (Annexed herein is o copy of the

Sole Agreement morked os onnexure 3).

9. Sometime in Jonuory 2009, the society opplied for mutotion to consolidote

the six porcels of lond inlo one wilh the intention thot lhe some will be

subdivided in fovour of its members. Ihe consolidolion wos successfully

performed ond o new title number issued ond the porcel of lond is now

known os Plot No. KlLlFl/KIKAMBAtA/285/3/53. (Annexed herein ore

mutotion forms morked os onnexure 4).

l0.THAT upon completion of poyment, lhe suit property wos tronsferred to

lhe society ond subsequently the society monoged to obtoin litles in ils

fovour on different diverse dotes between l9rh April,2005 ond 17th July,

2008. (Annexed herein ore copies of lhe soid titles ond seorches morked

os onnexure -5).

D. LIIIGATION.COURT CASES

I I . We wish to bring lo the Atlention of the Committee ond the House os well

the focl lhol the subject property before this House hos been subject to o

court cose before o compelent Courl with which wos heord oncl

determined wherein o Judgment wos delivered ond o Decree extrocted

to lhe effect thot :

a

o

Page | 3
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Thol the Defendonls' Arnended Originoting Summons doted 24tn

Moy, 201 I be ond is hereby dismissed.

Thot lhe Ploinliff's suit ollowed in the following terms:

t. Thot the Plointiff (Roilwoy Housing CO-operolive Society

Limited is the rightfulowner of the suit premises ond is entifled
to possession lhereof to the exclusion of the Defendonts; ond
they ore hereby declored os lrespossers.

Thot the eviction orders ogoinst lhe Defendonts be enforced

upon expiry of 60 doys from lhe dote hereof in the event the

Defendonts sholl not hove vocoted the some

Thot the Officer in Chorge Kilifi/Kijipwo Police Stotion ond the

Provinciol Administrotion Kilifi, to supervise ond provide

security during lhe eviction process

Ihol o permonent injunction be ond is hereby issued

restroining lhe Defendonts by lhemselves, lheir ogents ond/or
servonts ond/or ony other persons octing in their outhorily
from entering into ond/or remoining in possession of the suil

premises.

Thot the cosls of the suit be ond is hereby oworded.

t ll

ilr

IV

a
Annexed hereto ond morked os onnexure 6 is o copy of the Decree.

l2.lt is on this ground thol we mointoin thot the Petition herein is premoturely

before the House ond we urge the Commiltee to disregord the some in
totolily.

l3.We wish to loke the House ond the Commitlee through lhe evenls of
Courl coses os hereunder:

o

Page | 4
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E. IHE PTEADINGS

l4.THAT the Sociely's octivities were holted pursuonl to Originoling Summons

filed on the 29th Moy. 2009 ond omended on lhe 4rh August, 201 I by Bolu

Mungo, Somuel Boyo, Lucky Choro, Joseph Choro, John Chongowo,

Donson Mwohengo, Tembo Jetwo, Mungo Bolu, Koingu Bolu, Koingu Ruo

ond Chibo Chishengo who inslituted o suit in the High Court of Kenyo ot

Momboso seeking odverse possession of lond known os Kilifi/Kikombolo

Block 285/3 including subdivision Nos. 28,29,32,33,35 ond 43, nomely HCC

CIVIL CASE No. 158 of 2019 ogoinst Froncis Komou Kinuthio ond Kenyo

Roilwoy Housing Co-operotive Society Limiled.

Annexed herewith ond morked os onnexure "7" ore true Photoslol copies

of the pleodings.

I5.THAI in response to the omended Originoting Summons, the Society filed

o Response os well os comprehensive lisl of documents. The Society's

stotement Response con be summed up os follows:

o. Thol lhe Society purchosed the suil property sometime in the yeor 2005

from Froncis Komou Kinulhio ond Fouzio Shobon Swedi which suil

property initiolly comprised of severol plols nomely:

i. Plot No. Kilifi/Kikombolo 285/3/28

ii. Plol No. Kilifi/Kikombolo 285/3/29

iii. Plot No. Kilifi/Kikombolo 285/3/32

iv. Plot No. Kilifi/Kikombolo 285/3/33

v. Plot No. Kilifi/Kikombolo 285/3/35

vi. Plot No. Kilifi/Kikombolo 285/3/43

b. From the obove plols, Plot No. Kilifi/Kikombolo 285/3128 wos owned by

Fouzio Shobon Swedi while the rest of the plots were owned by Froncis

Komou Kinuthio.

o

o

Page | 5
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c. The lst Respondent conducted due diligence prior to the purchosing of
lhe soid plots through the firm of Messrs Alberr Komunde & co. ond
purchosed the plots for Kshs. 680,000/= per ocre moking o totol of lhe
purchose price of Kshs. 6,936,0000/=

d. Thot loter, in Jonuory, zwq the Society opplied for mutotion to

consolidote the porcels of Lond ond lhe soid mutotion wos successfully

done ond o new tille deed number issued os such the resurting new
porcel of lond is known os LR No. Kilifi/Kikombolol285l3/53.

e. Thot the society only gol wind of the presence of Bolu Mungo, Somuel

Boyo, Lucky Choro, Joseph Choro. John Chongowo, Donson

Mwohengo, Tembo Jefwo, Mungo Bolu. Koingu Bolu, Koingu Ruo ond
chibo chishengo who hod invoded lhe suil property through the

chief's office ot Mtwopo before the tronsfer of the suit property in the

nome of the Society wos finolized.

Thot Bolu Mungo, Somuel Boyo. Lucky Choro, Joseph Choro, john

Chongowo, Donson Mwohengo, Tembo Jefwo. Mungo Bolu, Koingu

Bolu, Koingu Ruo ond chibo chishengo wilhout ony coror of right

trespossed upon lhe Societys' property ond thus croimrng odverse
possession which unlowful octs in the circumslonces could not worront

on opplicotion for odverse possession.

Annexed herewilh ond morked os onnexure "8" ore true Photostot copies of the

Response to lhe Amended Originoting Summons.

l6.THAT furlher the Sociely onnexed documents lo the Response to lhe
omended originoling summons whose fullimport ond contenl were:

o) Copies of the Title deeds for lhe six plols before mutolion

b) Copy of lhe Mutotion form No. 216374

o

o
Page | 6
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lT.THATlhrough o Ploinl filed on the t0t'Moy,20t0, the societyinstituted o

suit in lhe High Court of Kenyo ot Molindi. nomely HCC Civil Suit No. 44 of

2010 ogoinst Bolu Mungo, Somuel Boyo, Lucky Choro, Joseph Choro, John

Chongowo, Donson Mwohengo. Tembo Jefwo, Mungo Bolu, Koingu Bolu,

Koingu Ruo ond Chibo Chishengo (hereinofler referred to os simply the

suit.)

lS.IHAI in lhe oforementioned suit the Sociely proyed for judgment ogoinsl

Bolu Mungo. Somuel Boyo, Lucky Choro, Joseph Choro, john Chongowo,

Donson Mwohengo, Tembo Jefwo, Mungo Bolu, Koingu Bolu, Koingu Ruo

ond Chibo Chishengo jointly ond or severolly for;

o. A declorotion thot Roilwoy Housing Co-operolive Sociely is the lowful
ond rightful owner of the suil premises ond is entitled to possession
thereof to the exclusion of the Defendonts; ond they be declored os
trespossers.

b. Eviction orders ogoinst the Defendonts thereby gronting vocont
possession of the suit premises to lhe Ploinliff.

c. Order of ossistonce of the Officer-in-chorge. Kilifi/Kilipwo police stotion
ond lhe provinciol Administrotion Kilifi, to supervise ond provide security
during the eviction process.

d. A permonent injunction restroining the Defendonts by lhemselves, their
ogents ond/or servonls ond/or olher persons octing in their oulhodty
from entering into ond/or remoining in possession of the suit premises.

e. Cosls of ond other incidenlql to this suit

f. lnterest on (d) obove of Court rotes.

Annexed hereto o true Pholoslot copy of the Pelitioners pleodings in the suit
ond collectively Mork the some os onnexure "9"

l9.IHAI further lhe Society onnexed documents to lhe Suit whose full import

ond content were:

a

o

o
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Copies of titles of the originol owners

Copies of Officiol Seorch Certificote for plols No.

Kilifi/Kikombo\o|21113128,29,32,33.35 ond 45 os ot November, 2005

Letler doted 25rh November, 2005 from Flexible Credil Limited.

An ogreement of sole between Froncis Koiru Bochio ond Roirwoy

Housing Co-operolive Society Ltd sometime in 2005

Copy of Voluotion report doted lSth November, 2005

Power of Attorney to Geoffrey Kiombuthi Kinuthio doted 26rh June,

2008

Applicolion for consent of Lond Control Boord.

Tronsfer of Lond documents

Letter by Golome & Associotes doted l4tn November, 2006

Certificote of complionce doted 4tn June, 2009

Copy of opprovol letter for the sub-division of
Kilifi/Kikombolol2&Sl3/53 doted I 4rh Moy, 2009

copies of Mulotion Forms of originol owner for lille No. 2BS/3/Z

doted 20rn Morch, 1992

Copy of lhe opproved Mutotion Form for plots No.

Kilif i/Kikombolo/285/3/53 (os consolidoted )

Copy of the opproved Mutotion Form for plots No.

Kili f i / Ki ko m b olo I 28 5 I 3 / 53

copies of titles os duly tronsfened to Roilwoy Housing co-operolive
Society

Copy of the Letter from the Office of the Chief Mlwopo tocotion
doled 5th Moy.2006

copies of lhe eviction notices from the Rdvocotes offices doled
25th Februory,20l0

o

vi.

vii.

viii

ix.

x.

xi.

xil

xlv

xvt.

xvii

t

xilr

XV

We onnex hereto o true Photostol copy of lhe List of documents filed by
the Sociely in the suil ond collectively Mork lhe some os onnexure ,,10"

20.THAI lhe Sociely olso filed o supplementory list of documenls whose full
inrport ond contenl were:
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i. Gozette Notice No. 728 doled l9th Februory,20l6

ii. Letler doted 20th Moy, 2016

iii. Certified copy of lhe green cord in respecl to Kilifl/Kikomboto

28s13143

iv. Certified copy of the green cord in respect to Kilifi/Kikombolo

28s/3128

v. Certified copy of the green cord in respect to Kilifi/Kikombolo

28513129

vi. Certified copy of the green cord in respect to Kilifi/Kikomboto

28st3t32

vii. Certified copy of the green cord in respect to Kilifi/Kikombolo

28st3t33

viii. Certified copy of lhe green cord in respect to Kitifi/Kikomboto

28s13/3s

Block

Block

Block

Block

Block

Block

a

o

a

lonnex herelo o true Photostot copy of the lst Respondents'List of
documents in the suit ond collectively Mork lhe some os onnexure "l I "

2l.IHAI the ltr Respondenl olso filed o second supplementory list of

documents whose full import ond content were:

Originol title deed number Kilifi/Kikombolo Block 28513/28

Originol litle deed number Kilift/Kikombolo Block 28513129

Originol title deed number Kilifi/Kikombolo Block 28513132

Originol title deed number Kilifi/Kikombolo Block 285/3133

Originol lille deed number Kilifi/Kikombolo Block 28513135

We onnex hereto o true Pholoslol copy of the Society's Supplementory List of
documenls in lhe suit ond colleclively Mork lhe some os onnexure "12"

22.THAT in response to lhe suil, Bolu Mungo, Somuel Boyo, Lucky Choro,

Joseph Choro, John Chongowo, Donson Mwohengo, Tembo Jefwo,

Mungo Bolu, Koingu Bolu, Koingu Ruo ond Chibo Chishengo fited o
page | 9
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iv
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a

a

o

slolement of Defence ond Counler-cloim ond slotements of its wilnesses

os well os o comprehensive list of documents. The Defence lo lhe suit con

be summed up os follows:

o) Thot the Plointiff's right of ownership, possession ond/or occupotion
of lond porcels knows os:
i. Plol No. Kilifi/Kikombolo 285/3/28

ii. Plol No. KilifilKikombolo 285/3129

iii. Plot No. Kilifi/Kikomboto 28513132

iv. Plol No. Kilifi/Kikombolo 285/3/33

v. Plot No. Kilifi/Kikombolo 285/3/35

vi. Plot No. Kilifi/Kikomboto 285/3/43

hove been exlinguished by the prescriptive rights being enjoyed by the

Defendonts jointly ond severolly.

b) The Defendonts indicoted thot lheir onceslors hove occupied the

suil premises since time immemoriol ond lhere ore permonenl

skucture, schools, churches ond residenliol premises.

c) The Defendonts olso overred lhol lhe soid porcels of lond hove

olwoys been occupied by the Defendonts ond their fomilies ond
ony ocquisilion of lhe some by the Ploinliff is illegol, null ond void.

d) Thol the Ploinliff wos negligenl in buying the suit property with the

full knowledge thot the Defendonts ond lheir fomities hod resided

on the some for over o holf o cenlury.

Ihe Counter-cloim

The Defendonts eloboroled the following in lheir counter-croim
Thol the Defendonls hove resided on lhe suit premises from time

immemoriol

a

o

o
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lt. rhot during their long sloy on the suit premises, they constructed
permonent houses, schools,

residenliol premises.

churches, mosques. roods,

ill Thot originolly rhe suit premises wos owned by o white rody by
the nome Sheilo Norton who left lhe country sometimes in the
yeor I968 with specific instructions thol her porcel of lond be
sub-divided ond tiile deeds issued in fovour of her ex-employees
ond which included their grondporents

IV

,

They further overred thot under mysterious circumstonces, rhe
soid property wos irregulorly ocquired by one Froncis Komou
Kinuthio ond who through his ottorney Geoffrey Kiombuthi
Kinuthio sued the ptointiffs in sRMcc No. 342 of 2006 proying for
vocont possession ond for orders of infunction which motter wos
pending ot the subordinote Court in Kilifi.

Thol ofter foiling to prosecule the soid SRMcc No. 347 of 2006 is

when Froncis Komou Kinuthio purported to sell the suit property
herein to the Defendonl in the counter-croim with fuil
knowledge thot the soid property hod been occupied by the
Plointiffs for o period of o holf century took unjustifioble risk of
purchosing the some without plocing ony considerolion for the
occuponts residing thereon.o

VI Thot the chonge of honds of th



I

o

a

chishengo joinlly ond or severolly proyed for judgment ogoinst the
Defendont in the counler-cloim for lhe foltowing:

i. An order of injunclion reslroining the Defendont in the

counlercloim either by himself, his outhorized servonts, ogents or
employees from evicting the ploinliff from lhe suil property

described os lond porcels number Kilifi/Kikomboto Btock ZBSI3

including sub-division no's 29,32,33,3s ond 43 ond furlher to restroin

the Defendonts from selling, trespossing. disposing off, sub-dividing,
developing, chorging, mortgoging ond/or in deoling with the
property in ony olher woy prejudiciol to the peoceful occupotion of
the some by the Plointiffs in the counlercloim.

A declorotion lhol the Plointiffs in the countercloim hove ocquired
prescriplive rights by odverse possession ond lhe Defendont's tille in
the countercloim duly extinguished.

ilt Costs of ond incidentol to lhis suit

We onnex hereto o kue Pholostol copies of the Stotement of Defence ond
Counler-cloim logether wilh lheir witness stotemenls in lhe suit ond colleclively
Mork lhe some os onnexure "t3"

24.THAT the Society thereofter duly filed o Reply to the Stotement of Defence
ond Defence to Countercloim. I onnex hereto o true Photostol copy of
the ltt Respondents'Replyto the Stolement of Defence ond Defence to
Counlercloim ond mork the some os onnexure ,.14"

25.THAT furlher Bolu Mungo, Somuel Boyo, Lucky choro, Joseph choro, john
chongowo, Donson Mwohengo, Tembo Jefwo, Mungo Bolu, Koingu Bolu.
Koingu Ruo ond Chibo Chishengo filed o list of documents whose full
import ond conlenl wos os follows.

il

,

t

a

e
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A list compiled by the residenls of the subject porcel of lond
enumeroling the nomes of the residenls ond the developmenls
thereon.

ii. Copies of photogrophs showing the sublecl porcel of lond ond lhe
developments lherein.

We onnex hereto o true Pholoslol copies of the documents os enumeroted in

the list of documenls doted 27t', Augus|,2Ol2 ond collectively Mork the some os

onnexure "15"

25.THAI the two suits were consolidoled.were heord ond delermined
simultoneously.

F. THE JUDGMENI AND THE DECREE

27.THAI the suit proceeded before Honouroble Justice Ololo who ofler
heoring oll the witnesses delivered judgment on lhe 20tn Seplember, 2019
ond o Decree wos extrocted in the following lerms:

o lhol the Defendonts' Amended Originoting Summons doted 24th

Moy. 201 I be ond is hereby dismissed.

Thot the Ploinliff's suil ollowed in lhe following terms

a

a

o

ll

Thot the Ploinliff (Roilwoy Housing CO-operotive Society

Limited is the righlful owner of the suit premises ond is

enlitled to possession thereof to lhe exclusion of the

Defendonts; ond they ore hereby declored os trespossers.

Thot the eviction orders ogoinsl the Defendonts be

enforced upon expiry of 60 doys from the dote hereof in

the event the Defendonls sholl not hove vocoted the

some

e
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Thot the officer in chorge Kilifi/Kijipwo police Stotion ond
the Provinciol Administrolion Kilifi, lo supervise ond provide

securily during lhe eviction process

Thol o permonent injunclion be ond is hereby issued

restroining the Defendonts by themselves, lheir ogents

ond/or servonts ond/or ony other persons ocling in their

outhority from entering inlo ond/or remoining in possession

of the suit premises.

Annexed hereto o true Photoslot copy of lhe soid Judgment morked os
onnexure "16" ond refer to onnexure No. 6 herein being the Decree.

28.IHAI the soid Judgment sonctioned the Society's title to the suil property
ond furlher directed thol the Petitioners' herein be evicted from the
properly os lhey ore trespossers.

G. IHE APPEAT

29.THAr oggrieved by the soid Judgment, Bolu Mungo, somuel Boyo, Lucky
Choro, Joseph choro, John chongowo, Donson Mwohengo, Tembo
Jefwo, Mungo Botu, Koingu Boru, Koingu Ruo ond chibo chishengo
preferred on oppeol to the courl of Appeol. Annexed hereto o lrue
Pholostot copy of the soid Notice of Appeol filed out morked os onnexure
tt17.t

30.IHAT ofter filing lhe Notice of Appeot, Botu Mungo. Somuel Boyo, Lucky
choro. Joseph choro, John chongowo, Donson Mwohengo, Tembo
Jefwo, Mungo Bolu, Koingu Boru, Koingu Ruo ond chibo chishengo olso
filed o Notice of Motion Applicotion doted lgrn November,20l9 seeking
the following orders:

Thot the motler be certified urgent ond service lhereof be
dispensed with in the first instonce

I

a

a

a

Page | 14



,

a

o
Thol lhe Honouroble Court be pleosed to stoy execution of the
Judgment entered on the 20th September, 2019 pending the
heoring ond delerminotion of lhe Applicotion.

Thol the Honouroble Courl be pleosed lo stoy execulion of the
Judgment entered on the 20rh September. 2019 pending the
heoring ond determinotion of the intended Appeol.

iv. Costs of the opplicolion be provided for.

Annexed herelo o true Photostot copy of the soid nolice of motion opplicotion

doted l9tn November,20l9 morked os onnexure "18"

3l.THAT in response to the oforesoid Notice of Motion Appticotion, the
Society filed grounds of opposilion doted 5th December, 20lg wherein it
opposed the Applicotion on the following grounds:

i. Thol the Applicotion is incompetent os it is founded upon on

incompetent Appeol

ii. Thol the opplicotion does not solisfy the mondotory provisions of

Order 42 Rule 612) ot the Civil Procedure Rutes 2010

iii. Thol the oppeol sholl not be rendered nugotory should the

opplicolion be disollowed.

iv. Thot the Defendont hos not estoblished ony substontiol loss il will

suffer should the opplicotion be disollowed

v. Ihol the opplicotion is tinctured with loches

Annexed hereto o true Photostol copy of lhe soid Grounds of opposition dqted
Srh December,20l9 morked os onnexure "l9"

32.IHAI further lo lhot, the Sociely olso filed o Replying Affidovit opposing
the soid opplicotion on the following grounds:

Thol the Defendonls' Applicotion does not sotisfy lhe mondolory
provisions of order 42 Rule 6 (21 ot the civit Procedure Rules 20t0
which provides thot o court sholl nol moke on order of stoy of
execution unless;
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a The courl is sotisfied thol subslontiol loss moy result to the opplicont
unless the order is mode ond;

G

r The opplicotion hos been mode without unreosonoble deloy; ond
. Such security os the court orders for the due performonce of such

decree or order os moy ultimotery be binding on him hos been
given by the opplicont.

Annexed hereto o true Photostot copy of lhe soid Replying morked os onnexure
"20"

33.THAT the Courl considered lhe Applicotion wherein porties filed their

writlen submissions ond the Courl delivered o ruling on the 5rn November,

2020 wherein lhe dismissed the Notice of Molion Applicotion doted lgrn

November, 2ol9 with cosls indicoling thot the some locked meril.
Annexed hereto o lrue Photostot copy of the soid Ruling delivered on the
5th November, 2020 morked os onnexure ,,21"

34.THAT the Notice of Appeol filed is still on record os the some hos never
been wilhdrown but hos since been obondoned.

H. THE NEW PETIIION ATIER JUOGMENI

35.THAT in tolol disregord of the Judgment ond the Decree of the Courl. the
Pelitioners herein hove olso filed o new Pelition on the l2rh Oclob er, 2OZl

in the Environment ond Lond Court in Molindi being: EtC petition No. 23 of
2021 filed by; Mupo Botu, Mulongo Kokunde, Michoel K. Fondo. Tobios

Kodenge Kotono, Kodzo Koingu, George Munyiko, Jockline Ngolo,
Josephine chisengo, George Runyo, Beily Mghoro ond Rehemo Ndoro
Gono ogoinsl Roilwoy Housing Co-operolive Society Limited, Nolionol
Lond commission, The cobinel secretory, The Ministry of Londs ond
Physicol Plonning, The chief Lond Regislror, Direclor of Surveys. county
Government of Kilifi, County Assembly of Kilifi ond the Ailorney Generot.

t
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36.THAT they moved the Court vide o Notice of Motion Applicolion doled 8rh

October, 2021 seeking interlocutory orders ogoinst the Society over the

subject lond herein. Annexed hereto ond morked os onnexure 22 is o

copy of the pleodings filed by the Petitioners herein in the Environment

ond Lond Court ot Molindi being ELC Petition No. 23 of 2O2l which motler

is stillpendino heorinq ond determinotion before the Courl.

37. THAI in response to the soid Applicotion, the Society filed o detoiled
Replying Affidovit. Annexed herelo ond morked os onnexure 23 is o copy
of the Replying Affldovit filed on beholf of the Society.

38.THAT from the onnexed pleodings hereinobove, it is evident thot the

Petition filed by the Petitioners herein in ELC Pelition No. 23 of 2A21 seeks

for orders ogoinst the suit properties thot ore direclly ond subslontiolly

similor to the porcels of lond which were lhe subject moller in the olreody

concluded cose being; ELC Civil suit no. 44 of 2010 being:

ii.

iii.

iv

vi

Plot No

Plot No

Plol No

Plot No

Plot No

Plol No

Kilif i/Kikomboto 285 I 3 I 28

Kili f i /Ki ko m b olo 285 I 3 I 29

Kilifi/Kikom boto 285 I 3 / 32

Kilifi/Kikombolo 285/3/33

Kilifi /Kikombolo 285/3/35

Kilifi/Kikonrbolo 285/3/a3

39.IHAI furlher, we wish to clorify thot the Petilion before this House touches

on similor properties which the Environment ond Lond Court hos olreody

nrode o determinotion on ond it is evident thot the Petitioners hereirr

brought tlris Petition ofter the Judgrlent of the Courl.

I. IHE PETITION BEFORE THE HOUSE IS RES JUDICAIA

40.THAI lhe Petitioners herein ore quiltv of moteriol non-disclosure os they
hove deliberolely foiled lo disclose to this Honouroble House the

a

o
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existence ond lhe findinos of lhe olreodv concluded cose beino: ELC Civil
suil no. 44 of 2010 whose findings would ossist this House orrive ot o jusl
conclusion.

4l.THAI the Petitioners Pelition is irreporobly defective ond bod in the Low for

the following grounds;

o. The Pelilion is filed controry to section z of the Civil procedure Act. cop
2l Lows of Kenyo ond therefore the Honouroble House locks jurisdiction lo
entertoin the Petition brought before it.

b. rhot the Pelilioners in the yeor 2ol9 vide Amended originoting
summons doled 24n Moy, 20ll moved the High courl of Kenyo ot
Momboso civil cose No. 158 of 20lg seeking o croim for odverse
possession which cloim wos dismissed vide o ludgment delivered on the

20th September. 2019 by Justice J.O Oloto.

c. The Respondenl being oggrieved with the judgment of the court fited o
Nolice of Appeol which hos been obondoned os the some hos never

been prosecuted to dole.

d. Ihot the Pelition olso controvenes Section 7 of the Civil Procedure Acl.
Cop 2l Lows of Kenyo bosed on lhe following;

o The subjecl motler directly ond substontiolly in issue is the

some

. The current Petition ond former suit ore substontiolly between
the some porlies

. The former suit wos before o court of competenl jurisdiclion

o The former sult hos been heord ond fullv delermined.

I

l

I

I

t

o

THE PETIIION HEREIN IS RES SUBJUOTCE

o

J
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A2.lHAl the Petitioners herein ore ouilty of moterio! non.disclosure os they
hove deliberolelv foiled to disclose lo lhis Honouroble House the
exislence of lhe pendino Petition belnq: ELC Petitlon No. 23 of 2021.

43.THAT the Petitioners Petition is irreporobly defeclive ond bod in lhe Low for
the following grounds;

o. The Petition is filed controry to section 6 of the Civil Procedure Act, cop
2l Lows of Kenyo ond therefore lhe Honouroble House locks jurisdiction to
entertoin the Petition brought before it.

b. Thot the Petitioners in the yeor 2021 vide o Lond Petition doted 8th
October. 2021 moved the Environmenl ond Lond Court of Kenyo ot
Molindi Pelition No. 23 of 2021 seeking injunctive Orders ogoinst the
Society on the subjecl porcel of lond which cloim is still pending heoring
ond determinotion.

c. Thot the Petition olso controvenes Section 6 of the Civil Procedure Act
Cop 2l Lows of Kenyo bosed on lhe following;

. The subject motter directly ond substontiolly in issue is the
some

o The current Petition ond former suil ore substontiolly between
lhe some porlies

. The former suit wos before o Courl of compelent jurisdiction

. Ihe former suit is pending heoring ond determinolion.

44.THAT Pelitioners owes this House ond Committee on explonotion os to
their whereobouts prior to the instilution of lhis Pelilion to this House.

45.IHAT in the premises ond in view of the Judgment of this Honouroble Court
delivered on the 20th September, 2019 ond the Ruling delivered on the 5th

November, 2O2O it is prudent thol this House tokes into considerotion the
wholesomeness of lhe motter ond mosl importontly the findings Judgmenl
of the High court of Kenyo sitting of Molindi.

46.THAT the only remedies ovoiloble to the Pelitioners ore to oppeol ogoinst
the decision of Justice Ololo delivered on 20lh September. 20)9 ond/or
opply for review ond nol by instituting o fresh suil or by woy of o Petition to
lhis House

47.THAI this Pelition is frivolous, vexotious ond locks merit ond ought to be
dismissed.

o

,

o
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CONClUEION

IHAT the petition is on obuse of this Houses' time ond it is in the interesls of justice

ond foirness thot lhe instont Petition be dismissed'

Thol is oll.

llv,

GAKUO & KIBARA
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