
t
lr

;r

STRENGTIIEryNG
JUDICIALREFORMS

IN KENYA

Volume rfr

PERFOR}IANCE INDICATORS

Public Perceptions and Pnoposals
ontheJudiciary

in the new Constitution

ICJ KENYA

E



I

STRENGTHENING
JUDICIAL REFORMS

IN KENYA

Volume III

i

RMANCE INDI RS

Public Petceptions and Ptoposals
on the Judiciary

in the new Constitution

ICJ KENYA USAID

E
F3Etdtrtltr, I

o
sl



PUBTIC'S PEN,CE?TION AND PROPOSATS ON THE JUDICIARY - III

STRENGTHENING JUDICIAL
REFORMS IN KENYA

Volume III

PERFORMANCE
INDICATORS

Public Perceptions and Proposals
on the Judiciary
in the new Constitution

Published by :

Kenyan Scction of
thc Internationel Commission of Jurists

Vihiga Road, Kilcleshwa.
P. O Box 59743, Nairobi

Tel z 254-2 575981/2
Ea,x : 254-2-575982

Email : info@ici-kcnya.org
http: / /www. ici-kcnya.org

ISBN : 9966-958-72-X

o Kcnyan Scction of thc
Intcrnationrl Commission of Jurists 2002

2a



Puruc's PERCEPTTON AND PROPOSATS ON Tr{E JUDICTARY - il I

TABLE OF CONTENTS

Acknowledgement

Part One
Perceptions on the
Advisory Panel Reeommendations-----------3

Part Two
Survey findings

,) Judicial Reform--- ------72
b) Judicial Independence-------------16
.) Court Administration------------19

Panel Recommendatio 35

)

nc

B3



I PUBUC'S PERCEPTTON AND PnOPOSALS ON THE JUDICIARY - lll

Acknowledgement

ICJ Kenya is grateful to the different individuals who have contributed to

this research report of the Kenyan Section of the International Commission

of Jurists. ICJ Kenyan would like rc thank the students from the Law

Faculty at the Universiry of Nairobi who carried out the quantitative survey'

various advocates and members of the public who agreed to voice their
perceptions of the Kenyan Judiciary and participants of the follow up

meetinB to the Advisory Panel Recommendations held on the 19'h of July
2002.

This repon is a publication aimed at supponing effective interest BrouP
demand for judicial reform. It is the third line publication in a series of
four. ICJ Kenya performs internal analyses of the Judiciary as well as content

analyses of its reform proposals, mainly to test them for parity with ICJ

and other civil society demands.

The publications are made possible with funding from USAID Kenya

Mission to the ICJ Kenya Public Perceptions and Links for Action Judiciary
Project. However, the views expressed here are not those of USAID.

kgui+it Hl,ogo+i
Executive Director
ICJ Kenya.

4u



PUBTIC'S PERCEPTION AND PROPOSAI.S ON THE JUDICIARY - III

Part One

PUBLIC'S PERCEPTION AND PROPOSALS
ON THE JUDICIARY IN THE NEW CONSTITUTION

1. Background

In May 2002, the Kenyan Section of the International Commission of

Jurists and the Constitution of Kenya Review Commission (CKRC) hosted

an Advisory Panel of Eminent Judicial Experts from the Commonwealth
to help in coming up with proposals for a new judiciary post the
consritutional review dispensation. In the course of their work, the panellists

received submissions from a cross section of Kenyans, upon which
submissions, the panel drafted its reco.mmendations.

These recommendations were then subjected to a validation forum which
broughr together over seventy stakeholders drawn from all sectors,

including legal professionals, commissioners from the Constitution of
Kenya Review Commission and the Legal Reform Sector, donor agencies,

members of the civil societies, media practitioners and the public at large,

with a view of getting a consensus on what Kenyans want for the Judiciary
po$ the constitutional review process.

From the time of the initial submission to the panel to the review of the
panel's recommendations, key areas on the stnrcture, functions and powers

of the Judiciary were reviewed in-depth. This section of the publication
endeavours to highlight in summary the things Kenyans want for the

Judiciary post-constitutional review process as was discussed in the validation

seminar..

Vesting Judicial Power and the Principles of Judicial
Independence in the Constitution

Majority of those who made their submissions supponed the idea that
judicial power and principles of judicial independence should be vested in
the constitution. They submitted that :

I
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I PUBUC'S PERCE?TION AND PROPOSATS ON THE JUDICIARY - lll

g Vesting judicial authority in the Judiciary along side the Executrve

and Parliament will ensure recognition of and resPect for the
distinctive role of the courts in the governance of the Republic of
Kenya.

g The entrenchment of the terms of office for judges to ensure that
as individuals, they enjoy the necessary protections to allow them

ro decide cases withour fear or favour, affection or ill-will, in an

open and public manner and in accordance with the law.

V The financial independence of the Judiciary should be entrenched

in the Constitution. Thus, the Judiciary should enjoy financial

budgetary autonomy, draw up its own budget and deal directly
with the relevant state finance authority. The state shall then be

obliged to provide adequate financial resources to enable the

Judiciary to perform its functions effectively.

g The Chief Justice should remain as the head of the Judiciary. Vith
an overwhelming support for the creation of a Supreme Court,
majority of the people submitted that three head posts should be

created for the Supreme Couft, Court of Appeal and High Court.
The Chief Justice to preside over and have direct administrative

responsibility for the Supreme Court, while the head of the Court
of Appeal and High Court, preside over and have direct
responsibility for the administration of those courts respectively.

g The following principles should be enshrined in the Constitution
in relation to the terms and conditions of judicial office:

") Judges shall be persons of integrity and ability with
appropriate training and qualifications in law

b) Judges shall exercise judicial Power impartially and in
accordance with the law and authority without fear,

favour or ill will.

c) The tenure of Judges shall be guaranteed and adequately

secured by the Constitution.

6o
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d) The Constirution shall provide that rhe remunerarion
and other terms and conditions of service of Judges shall
be adequately secured by law and shall nor be reduced or
altered to their disadvantage.

e) Judges shall not be liable ro any action or suir {or any acr
or omission in the exercise of their judicial powers or
functions.

0 Judges shall be free to form associarions rhat represenr
their interests, to promote their professional training and
to protect their judicial independence.

g) Judges are entitled to freedom of expression, belief,
association and assembly on condition that they shall
always conduct themselves in a manner that preserves

the dignity of rheir office, rheir impartiality and the
independence of the Judiciary.

h) Judges must always srrive to uphold their integrity and
independence by refraining from impropriety or eny
appearance of impropriety.

,) Judges shall devote their full time and aftenrion to rheir
judicial duties and shall not engage in any business, trade,
profession or other activity inconsistent wirh rhe judicial
function.

A Supreme Court

There was a unanimous consensus from all the submissions made, that a

Supreme Court should be established comprising of a small number of
select jurists of unquestionable skill, judgmenr and integrity.

There was also a unanimous consensus from all rhe submissions, that none
of rhe current judges should be appoinred to the Supreme Court.

A majority of the submissions reflected rhe view that the Coun should
be the final appellate court in all marters. This coun will aid in rhe
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streamlining of decisions from the lower courts, give direction and remedy

any defect in the Judiciary.

The minoriry argued that this Court should have original jurisdiction in
some matters, especially constitutional cases, as a way of cutting costs on

such matters since there will be reduction on the number of appeals.

Majority also called for the creation of a Constitutional Couft, which shall

be a division of the High Coun with the right to appeal to the Supreme

Court.

Appointment of Judges

There was a narrow margin between those who wanted the President rc be

involved in the appointment of judges and those opirosed to it. Opposers

argued that the President's involvement in the appointment of iudges had

catalysed corruption in the Judiciary.
On the other hand, the proponents argued that the President's role in the

appointment was one way of involving the public in the appointment of
judges.

There was however, a unanimous consensus that appointment of judges

be made in accordance with rhe written recommendation of the Judicial
Service Commission.

There were suggestions for the adoption of clearly established transParent

appointmenr process with clearly stated criteria under the authority of. a

restrucured Judicial Service Commission. This restructured Judicial Service

Commission would also draw clear rransitional mechanisms for the post-

constitutional review dispensation.

Majoriry also submitted that judges' retirement age be trimmed downwards.

They also called for the adoption of a fixed term for the office of the

Chief Justice. A term of ten years was supported by majority. Upon

rermination of his/her term the Chief Justice will then serve as a Supreme

Court judge until his/her retirement age.

8o
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Terms of Office, Conduct and Removal

It was unanimously agreed that a transparent complaint and removal process

be established through a restnrctured Judicial Service Commission.

It was also unanimously agreed that a comprehensive Code of Conduct
for judges, magistrates and judicial officers be formally adopted and that it
should impose two important obligations.

First, all judges, magistrates and judicial officers should be required rc file
with the Judicial Service Commission upon appointment and annually
thereafrcr a financial disclosure statement clearly disclosing all assets,

property or investments owned and all sources of income. Failure to make

full and accurate financial disclosure may constitute judiiial misconduct.

Second, all judges, magistrates and judicial officers should be under a legal

obligation to disclose to the Judicial Service Commission any instance

known rc them of bribery or cornrption in the administration of justice.

Failure to report may constitute judicial misconduct.

Judicial Service Commission

There was a unanimous consensus from all the submissions that the Judicial
Service Commission be restructured and entrenched in the Constitution.

Majority submitrcd that in its restructured form, the Judicial Service

Commission should comprise the following members who shall be persons

of high moral character and proven integrity :

") Full-time chairperson and secretary appointed by
Commissioners themselves and not the President

b) One member appointed by the Chief Justice, thus, the Chief

Justice should not be a member of the Commission.

c) Members of Judiciary from all levels, that is, from the Supreme

Court, Court of Appeal, High Court and the Magistracy
(Subordinate couns).
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d) Members from the Bar nominated by the Law Society of
Kenya.

e) Members elected by the faculties or schools of law of the

universities in Kenya.

0 Member(s) representing the Public Service Commission
nominated by the Public Service Commission.

g) Lay persons appoinrcd by the President in consultation with
the Parliamentery Judicial and kgal Affairs Committee.

h) The Attorney General as an ex-officio member.

The Judicial Service Commission shall have tnter alm the following
fugrctions:

a. To recommend to the President persons for appointment as judges,

including the Chief Justice.

b. To review and make recommendations on terms and conditions
of service of judges, magistrates and other iudicial officers.

c. To appoint, discipline and remove registrars, magistrates and other
judicial officers including paralegal staff in accordance with the

law as prescribed by Parliament.

d. To receive and investigate complaints against judges in accordance

with the Constitution.

e. To prepare and implement proBrammes for the education and

training of judges, magistrates and paralegal staff.

f. To advice the government on improving the efficiency in the

administration of justice and access to justice including legal aid.

g. To encourage gender equity in the administration of justice in

Kenya.

h. Any other function as may be prescribed by the Constitution or
any other legislation enacted by Parliament.
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Access to Justice and Efficiency

It was unanimously stated that the courts and hence justice is not easily

accessible in Kenya due to various reasons including the following :

a. High Court fees

b. Geographical location (most of them are far from the people or
few compared to the population they serve)

c. Complex rules and procedure

d. Complex langwage/Legal jargon

Majority of the people submitted that Legal Aid would enhance access to
justice. They stated that such an initiative must be supported by the
government in order to succeed.

Majority called for removal of some limiting rules especially the rule on
locus standt.

Majority want Alternative Dispute Resolution to be integrated in the legal

system with clear provisions on their relationship with the formal court
procedures.

Majority called for the transfer of all capital offence suits filed in the
subordinate courts to the High Court.

Majority submitted that most courts lack essential facilities that are

important to the improvement of efficiency and effectiveness of any court.
Most attributed this to lack of funds due to minimal budgetary allocation
to the Judiciary from rhe public coffers.

Kadhi's' Courts

Majority of the submissions made by the non-Muslims called for the removal

of the Kadhi's Coun provision in the Constitution, while majority of the
Islamic panicipants opposed the idea.

Majority submitted that the Court is inefficient and called for enhancement

of academic qualifications for the Kadhis, codification of an appellarc system

for the Kadhis Court.
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Majority also submitrcd that this court was discriminatory against women

and called for enhancement of women's access to the court.

Majority called for a separate legislation to govern the Kadhis Court.

Attorney General and the.Director of Public Prosecutions

Majority submitted that the appointment, discipline, removal and 5edrement
age for the Attorney-General be entrenched in the Constitution.

There was a unanimous consensus that the thirteen departments currently

operating under the Attorney-General's office should be reduced.

Fifty percent of the submissions made called for the establishment of the

Ministry of Justice whereas the other half wanted the Attorney General

to continue serving as a Minister for Justice.

The proponents supported their call by stating that the Attorney General

should cease being a Member of Parliament and leave that task rc the

Minister of Justice. Such a minister would attend to all political issues,

including responsibility for legal, judicial and constitutional issues in
Parliament.

Majority called for the office of Director of Public Prosecutions, to be

vested with the powers that are now vested in the Attorney General under

section 26(3), (4) and (8) of the Kenyan Constitution and clearly set out in
legislation.

Magistracy

There was a unanimous consensus that Magistrates' remuneration should

be raised. Majority called for the Judicial Service Commission ro be

responsible for making recommendations on the remuneration, terms and

conditions of service for Magistrates.

Also there was a unanimous consensus that there should a person/office

specifically in charge of the Magistrate's Courts. Maiority want this function

ro be vested in the office of the Chief Justibe, while minority want the

function rc be vested in the Judicial Service Commission.
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Majority called for the review of the Magistrates' Courts Act in order to
realign the courts established under Section 7 (1).

Submissions were made that each magisterial area should be designated to
its grade and jurisdiction to which a magistrate of a specified grade would
be posted. Magistrates of lower grades posted to rhe courts of higher
grades or designation may only serve in an acting capacity.

Election Petition Appeals

There was a unanimous consensus that appeals in election petitions should
lie from the Court of Appeal to the Supreme Court on a point of law
only.

Interim Measures

Majority submitted that all the sitting judges be senr home and reapply for
their positions once the new constitution has been put in place.

I
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Part Two

This section highlights the survey findings carried out by the I{enyan Section

of the International Section of Jurists targeting various stakeholders
including practising advocates, members of the civil society, professional
from other sectors and the public at large.

JUDICIAL REFORM

i. Obstacles to Judicial Refotm

From the survey, political interference in the Judiciary was seen as the

main obstacle to iudicial reform in I{enya today. Other chief obstacles
include:

g Conservative iudges
V Lack of political will on the part of the government
g Inadequate funcling
g The Chief Justice
Z Inade<1uate public support
g Unwillingness on the part ()f the -[udiciary itself to initiate and

embrace juclicial reform
g Corruption

Moin obstocles to iudiciol reforms

I1

I

'o/o

7Yn

f 31i

I32,

:

n

lnadequate
public support

Lack of
commitment by
the Judiciary

The Chief
Justice

lnadequate
funding

Lack of political
will

Conseryative
judges

Political
interference

o o.2 o.4 o.6 o.a 1
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II. Indicators of resistance to judicial reform by the Judiciaq,

Protection of judges accussed
of corrupt practices

Collective defence by the
Judiciary against corruption

charges

6,5v"

lncrease in the push for
administrative reforms only

lncrease in judicial corruption

83Yo
lncrease use of procedural rules

Use of contempt of court laws

Resistance to personal criticism
by iudges

o9%

o o.2 0.4 0.6 0.a

4 230/6

I5:

t41%

The spiritcd r>pposition t() the panellist'.s recommendati()ns ()n the Judiciary
by the juclges led by the Chief Justice is also a srrong indicator that thc

Juciiciarf is not willing to undertakc meaningful judicial reform.

As if that was n()t enough, theJucliciary through two juclgesr have institutecl
a suit in court pral.ing ftrr thc proposals in the draft constitution touching
on thc Jucliciary to bc removed. Such resistance to all prcposals macle on
the Jucliciarr. indicates with<>ut a doubt Judiciarr.'s lack <>f cr>mmirmenr
judicial rcl'orm.

It is natural t() expect a clean and ref<rrm-rninded Judiciary to investi.qatc

allcgations of corrupti<>n against it to establish the truth, bcforc dismissins
thcm. This Juclictary has been fond of dismissing all allegations in a casual

manner raising suspicion among I{enyans that such allegations are truc.
Thc juclges resist personal criticism, use contempt laws and procedural rules
and technicalities to compromise refbrm. It is common f<rr iudges t() use

tl-re law of contempt of c<>urt to victimise critics c>f theJudiciarl,as opposecl
to using it for the pr()m()tion of the rulc of lav'.

I 
.fusticcs \loiio ( )lc Kcis'ur, J.,\ ancl .f.\'.( ) .funra, J.
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Slow and inconsistent development of precedents in Kenya is another
pointcr to the resistance of judicial reform by the Judiciary. This
inconsistence is perceived as deliberate and sysrematic.

iii. Public's Role in Judicial Reform

Among the chief obstacles to iudicial reform in this country as was observed
earlier in this report, is lack of public support. Our survey indicated that
most Kenyans did not submit directly to the Constitution of Kenya Review
Commission c<>ncerning judicial reform. However, maiority of the
interviewees had submitted indirectly by belonging to organizations that
had made their submissions to CKRC.

Most of the respondents submitted that other than the adopted
recommendations in the draft constitution as well as the Advisory Panel's

report, other issues that should be considered in the new constitution on
the Judiciary are:

g Increase the number of iudges both at the High Court and Court
of Appeai levels

g Transfer of iudges and magistrates should be handled by a special
committee and not the Chief Justice, who has been accused of
abusing the power to victimise iudges who are critical of the system.

V Formation of mediation courts.
g Replacing all police prosecutors with qualified lawyers.

Whether submitted directly to CKRC on the Judiciory

Yes

30%

No

7lYo
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Whclher belongs lo on orgonizstion thot submitted
direcfly to CKRC on lhe Judiciory

70o/o

60%

50Yo

400/

307o

20o/o

10Yo

0%

No Yes

I
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JUDICIAL INDEPENDENCE

. i. Fiscal Autonomy and Terms of Service for Judges

a) Majority of the respondents were aware that the Judiciary lacks fiscal

autonomy which to some extent hampers its performance. They als<>

stated that they were aware of the current terms of service for iudges.

Whether owore of lhe currenl lerms of services for iudges

TAYo

B}Yo"

60%

40o/o

20Yo

lYo
No Yes

b) Appointment and promotion of Judges

Maiority of the respondents were not aware of the criteria used in the

promotion of judges.

Whether qwore of lhe process for promolion of iudges

Yes
31

No

69%
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Majority of the respondents were also not aware of the ransfer process in the

Judiciary.

Whether owore of the lronsfer process for judges

80%

60%

40o/o

20o/o

0To

Yes No

c) Discipline dnd remoadl of judges

Majority of the respondents v/ere av/are of the disciplinary and removal

process of iudges in Kenya as prescribed by the laur. However, they were

not convinced that the process was being used since there were many
complaints against iudges that have never be addressed.

Whether owore of the piocess for discplining
ond removol of iudges

No
42%

Yes
58oh
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ii. Office of a iudge

Majority of the respondents stated that being a iudge in Kenya today was a

desirable iob. Reasons for this are:-
g The remuneration is good compared to other officers
g The iob is noble and prestigious
g It accords an individual with an opPortunity to protect and

promote the rule of law and values for a iust society.

However, thirty one percent felt that being a iudge was not a desirable iob
because,

g The independence of the Judiciary and judicial officers has been

compromised hence hampering delivery of iustice' There is a lot
of interference from both external2 and internal forces3'

g The iudicid processes are not transParent.
g Rampant corruption
g Too much work compared to the remuneration.
g Bad public image.
g Frustrating job due to incompetent and inefficient team and system

- iudges, magistrates, registries, the police and the prisons ue al7

inefficient.

Whethcr being o iudge is q deriroble iob

2 Especielly the Exccutive erm of Govcrnment.
I The officc of thc Chicf Justicc.

No
o/o

Yes
69%

20u



i

PUBUC'S PERCEPTTON AND PROPOSAIS ON THE JUDtCtARy - ilt I

COURT ADMINISTRATION

Maiority of the respondents stated that there was need to implement
administrative refcrrms in order to srrengrhen the independence of the

Judiciary.

Whether odministrolive reforms ore necessory

1000/o

80%

60%

400/0

20%

0%

88%

No Yes

EEIII
12Yo In II

Among the key ref<rrms that the respondents recommended include;-
A Curtailing the immense powers vested in the office of the Chief

Justice as far as transfer of iudges and allocation of cases to judges

are concerned.

g Revievr of the appointment and promotion oI judicial officers
including judges and magistrates.

g Update and computerise all registries.

V Appoint one iudge and one magistrate to be in charge of
administration matters. Such an officer should handle limited
number of cases so as to enable him/her to attend to administrative
issues.

g All Executive officers be qualified lawyers.

A The Chief Justice should be in charge of legal affairs while the
Registrar or a Deputy Chief Justice (if established) should be the
overall head of all administrative issues including managing of the

iudicial revenue.

B2I
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g Adopt a code of conduct for all judicial officers.

g Personnel section should be handled by qualified lawyers.

g Encourage use of stenographers in the court of law.

g Allocation of cases should be automated and randomly allocated

to judges.

g Hire qualified personnel to transcript court proceedings so as to
save the presiding officer(s) from too much writing.

g Enforce Continuous Learning Program for all judicial officers.

g Improve and add physical facilities in all courts.

g De-link the police from prosecuting role and have them deal with
investigations alone.

g Have clear rules and regulations both procedural and substantial.

g Establish a special office to address complaints against ,iudicial
officers and respond to issues raised by the public on the functioning
of the Judiciary.

g Alljudicial officers should declare their wealth annually.

Majority of the respondents recommended that reforms should be

undertaken in case management and tracking mechanisms. Other areas

where administratire reforms must be undertaken urgently include,
. Reforms to increase transparency in the way cases are

allocated to judges.

. Reforms to increase transparency in the way transfer of
judges is carried out so as to curb discriminatory transfers.

. Reforms to ensure that judges devote most of their time to
judicial functions

. Many respondents did not support the idea that individual
judges be responsible for missing files. They said thrs is

more of a clerical job better handled in the registry than in
judges' chambers.

22a
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Areos thot need urgenl odminietrolive reform

I

Personal responsibility by
judges for missing files

Judges' devotion to their
judicial functions

Transfer of judges

Allocation of cases to judges

Case management and
tracking

0 0.2 0.4 0.6 0.8 1
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PANEL RECOMMENDATIONS

Having heard the views of I{enyans on the recommendations by the
Advisory Panel in the validation seminar whose findings har.e been discussed

in part one of this pubhcauon, ICJ Kenya sought more views from I{enyans

who did not the seminar in the qualitative surve)' carried out recentl)'.

This section highlights these views.

a) Tbe need for sepdrdte beads for tbe Magistracy, Higb Court, Court
of Appeal dnd tbe Supreme Court

Majority of the respondents supported the paneilists' recommendation that

there should be separate heads for all the three court tiers stardng from the

Magistracy to the Court of Appeal, and also the proposed Supreme Court
upon establishment.

Whether lhere should be seporote heqds
for differenl courl levels

DNo
230/0

tr Yes
77o/o

b) ludges' inooloement in otber business inoestments

Mafority of the respondents supported the panellists' recommendation that

fudges should not be allowed to engage in any <>ther business, trade,
profession or investment activitv that is inconsistent with their judicial

functions in order to preserve impartiality and accountability of the

Judiciary.

24a



puBuc's pERcEpiloN AND PROPOSALS ON THE JUDICIARY - lll I

Areos thot need urgenl odminietrolive reform

Personal responsibility by
judges for missing files

Judges' devotion to their
judicial functions

Transfer of judges

Allocation of cases to judges

Case management and
tracking

0 0.2 0.4 0.6 0.8 1

I

I

I
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PANEL RECOMMENDATIONS

Having heard the views of I{enyans on the recommendations by the
Advisory Panel in the validation seminar whose findings have been discussed

in part one of this publ-ication, ICJ Kenya sought more vieu's from Kenyans

who did n()t the seminar in the qualitative survey carried <tut recently.

This section highlights these views.

I Tbe need for separdte beads for the Magistracy, Higb Court, Court
of Appeal dnd tbe Supreme Court

Majority of the respondents supported the panellists' recommendation that

there should be separate heads for all the three court tiers starting from the

Magistracy to the Court of Appeal, and also the proposed Supreme Court
upon establishment.

Whether lhere should be seporqte heqds
for differenl courl levels

DNo
23Yo

tr Yes
770/o

b) tudges' inooloement in otber business inoestments

Majoriry of the respondents supported the panellists' recommendation that
judges should not be allowed to engage in any other business, trade,
profession or investment activity that is inconsistent with their fudicial
functions in order ro preserve impartiality and accountability of the

Judiciary.

I

I
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Whether iudges should be ollowed lo engoge in olher
businesses lhol ore inconsislent with their iudiciol duties

DNO
23Yo

I Yes
77Yo

c) Fiscal autonomy of the ludiciary
Majority of the respondents supported the recommendation that the

Judiciary should enjo1, financial independence. This will enable it to draw
up its own budget and deal directly with the relevant state finance authority.

Whether the ludiciory should enioy fisco! oulonomy

100Yo

80%

60%

40o/o

20Yo

}Yo

No Yes

Mo/o

-

II
16% I

I r
$ Tbe Supreme Court

Mafority of the respondents supported recommendation that a Sr.ri,:eme

Court be established which will exercise general appellate jurisdicti,n, and

be the final appellate court in all matters.
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Whether there should be q Supreme Courl

7$Yo

80o/o

60%

400/o

20o/o

0o/o

Yes No

22o/o

e) Minimum qualifications of tudges
g Minimum qualifications fot a Chief Justice

i. Seraice ds d ludge

Mafr>rity of the respondents recommended that he/she should have

served as a,

. Supreme Court judge, or

. Judge of the Court of Appeal for a minimum of 10 years, or

o High Court iudge for a minimum of 10 years.

OR

ri. Practice as dn ddaocate
Maiority of the respondents recommended that he/she should have

practiced fcrr a minimum of 10 years.

1ri. Academic Quaffications

Majr>rity of the respondents recommended that he/she should be

a holder of at least a Masters degrec in Law.
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Other qualifications include,

. Served as a magistrate for at least 10 years.

o At least 50 years old.

. Lecturer of law at a recognised University for ar leasr 10 years.

g Minimum qualifications for a Judge of the Supreme Court

i. Seraice as d ludge

Majority of the respondents recommended that helshe should have
served as a,

o Judge of the Co.un of Appeal for a rninimum of l0 years, or

o High Court judge for a minimum of 10 years.

OR

ii. Practice ds dn ddaocdte

Majority of the respondents recommended that helshe should have
practiced for a minimum of 10 years.

tii. Academic Qualific dtions

Majority of the respondents recommended that heu sne should be
a holder of at least a Masters degree in Law.

Other qualifications include,

o Served as a magistrate for at least 10 years.

. At least 50 years old.

. Lecturer of law at a recognised Univcrsity for at least 10 years

g Minimum qualifications for a Judge of the Court of Appeal

i. Seraice ds d Judge

Majority of the respondents recommended that helshe should have
served as a,
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o High Court judge for a minimum of 5 years.

OR

ri. Practice as an adaocate

Majority of the respondents recommended that helshe should have

practiced for a minimum of 10 years.

ni. Ac ademic Qualific dtio ns

Majority of the respondents recommended that helshe should be

a holder of at least a Bachelors degree in Law (LLB).

Other qualifications include,

. Served as a magistrate for at least 10 years.

. At least 45 but not more than 70 years old.

. Lecturer of law at a recognised University for at least 10 years

g Minimum qualifications for a Judge of the High Court of
Kenya

i. Seroice on tbe Bencb

Majority of the respondents recommended that helshe should have

served as a,

. Senior Magistrate' for not less than 5 y'ears.

OR

ii. Practice ds dn ctdaocate

Majority of the respondents recommended that helshe should have

practiced for a minimum of 10 years.

Lri. Academic Qaalifications

Majority of the respondents recommended that he/she should be

a holder of at least a Bachelors degree in Law (LLB).

28u
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I

I

Other qualifications include,

o At least 35 but not more than 70 years old.

. lrcturer of law at a recognised University for at least 10 years

@ Minimum qualifications for a Magistrate

1i. Practice as an ad,uocate

Majority of the respondents recommended that helshe should have

practiced for a minimum of 3 years.

iii. Academic Qualificdtions

Majority of rhe respondents recommended that helshe should be

a holder of at least a Bachelors degree in Law (LLB).

Other qualifications include,

. Lecturer of law at a recognised University for at least 3 years

f) Gross Misconduct and otber reztsons for tbe retnoodl of judges

Majority of the respondents listed corruption as the worst form of
misconduct that cdls for immediate removal of a judge.

Others reasons were:-

q lncompetence

. lncapacitating illness

. Bankruptcy

. Lack of impartiality due to political affiliation or business

engagement that are inconsistent with,iudicial functions

. Breach of rhe Constitution

o Abuse of rhe office of a judge

. Abuse of human rights using the office of a judge.
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Circumslqnces lhot coll for the immediole removol
of o iudge from from office

Partiality

Bankruptcy

I ncapacitating illness

lncompetence

Corruption

0 0.1 0.2 0.3 0,4 0.5

32Yo

g) Disclosare of weahb

Maf ority of the respondents supported the recommendation that iudges should
be compelled to disclose their wealths annually failure of which would constitute

iudicial misconduct.

Whether iudges should be compelled to
disclose their weolth

No
15%

Yes
85o/o

All assets, property and invcstments they own as well as

30u
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h) Reporting Judicial Corruption

N{ajoritl' of 'the respondents supp()rted the recommendation that all juclicial
officers, judges ancl magistrates shoulcl bc undcr legal obliuation to clisclese
trl the Judicial Service C<lmmission anv instances knorvn ro rhem gf bribery
ancl c<>rruption in the administration of justice, failure of u'hich u'ould
c()nstitute.

. Whether iudges should be compelled to disctose ony
inslonces known to them of coriuption in lhe Judiciory

1AO%

gooh

60o/o

4Oo/"

20o/"

Oo/o

No Yes

i) tudicial Seraice Commission

1' Majority of the respondents supporred the panellist's recommendation
that the Judicial Service commission should be restructured so as to
make it more efficient and effective. To most of the respondents, this
institution is'non-existent'.

87o/o

13o/o
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Whether Judiciol Service Commission needs lo
be reslruclured

100%

B0%

60%

4jYo

20%

0o/o

83%

170

No Yes

2. Further, maioriil'of the respt>nclents supported thc

recommendati()n that the Chicf Justice shoulcl ntlt be the head of
the )udicial Service (lommission. Thel' cited patronage as the main

problem associated u,'ith the Chief Justice heading this commission.

Whether the Chief Juslice should heod

the Judiciol Service Commission

68%

80%

60%

40%

20%

0%
Yes No
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3. Members of the Judicial Service Commission.
Majority of the respondents suggested rhat the Judicial Service
Commission should comprise of persons from the following:
o The Chief Justice as an ordinary member

o The Artorney General

. Represenrative(s) from the Court of Appeal

o Represenrative(s) from the High Coun

o Representative(s) from the Magistracy

o Representarive(s) from rhe Law Society of Kenya

o Representative(s) from rhe Civil Society (NGO)

o Representative(s) from the Kadhi's Court

o Representative(s) frorn the Religious Sector

o Representative(s) from the Public Service Commission

o Representative(s) from rhe Faculties of Law

o Representative(s) from the Parliamentary Commitree on
Legal and Constirutional Affairs

. L^y persons
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) Legal Aid

Maforitl' of the respondents supported the recommendation that the

government should be compellecl to proviclc free legal aid particularly in

criminal cases.

Whether lhe government should providc free legol oid

No

130/o

Yes
87Yo

k) Kadbi's Court

Majority of the respondents callccl for thc rcmt>val of the I{aclhi's (lt>urt

from thc (,onstitution. Thel' furthcr statc(l that hcnt'a is a sccular state

ancl tl'rcrcfirre all rcliirions shor,rlrl stay itt tltc privatc tlontain. Islar.rlic lau;

ir-rst likc thc customarv larvs nnd all othcr ptrrsonal lau's shoulcl bc sl'stcms

that ftcilitatc altcrnativc dispLrte rcsolution hcnce shor,rlcl n<tt bc :r source

of or ptrt of thc pr-rblic las:
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Whether the Kodhi's courl should be retoined in the
conslilulion

Majority of the respondents who commented on the Court suggested that

the Kadhi's Court should have a larger female presence and should be

friendly to gender issues. However, maiority of the respondents knew very

Iittle <>n the Kadhi's Court hence did not know what should or should not
be changed in this court.

100%

80%

60%

40Yo

20Yo

}Yo
Yes No
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In orcler tr> harmonisc thc f.w() jLrdicial systcrns, most oi thc rcspontlcnts
sug.t5cstcd that ct>nsideration shoulcl be givcn to thc appointn.rent oi
judgcs to the High Court u,ho arc prof-icicnt in Isiamic lau..

Whether proficiency in lslomic low should be considered
in the oppointmenl of some High Court iudges

No

210/og
Yes
790/o

l) Office of tbe Director of Public Prosecutions

Maiority of the respondcnts supp()rted thc pancllistls recommendation
that thc r>fficc of the Director of Public Prosccurions should function
indcpcndcntly ancl be vcstcd with the powcrs uncicr scctic>n 26(3)" , (.4)'

and (ti)H of thc (lonstitution of hcnva, currcntll, vcstcd in thc Att<>rncy
Gcne ral.

'''l'hc poscr t() rrstitute arrrl trnclcrtakc crirrinll procccrling..rq.rirr'r ,ul\ pcr\(,r)
lrttrrrc rrnl corrrt; thc pr)\\'(r t() takc otcr:utcl corrrirtrrt rnl suclr crirninai
proccc<lings thrt lrat'c l>ccn instittrtctl or urrclcrtlkcn lrr anolhct p(.rs()n ()r aurlrorin; rn<l thc

l)()ucr t() t(rutlttar( tn\ suclr crintinrrl lrrocccdings institrrtcd or urrtlertirken l11'hintscll-or anr
olhtr pcrsort rrr audrrritlrl rltv stngc lrtfirrc jtrriqnrcrrt is clclit.rrctl.

'lhc 
ltoscr to rctluirc thc (-otrrntissiottct ol- l)rilice lo irrlcstigatc an\ nrattcr so rlircctctl.

^ Slrlll erercisc firrrctions unrlcr s. 2(r(3) rrnrl (4) inrlcpcnrlentir.
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Whether the office of the DPP should operote
independently ond be vesled with the powers under

26(3),(4) ond (8) of the constitution

1000/o

B0%

60%

40Yo

20Yo

0%
No Yes

FT
1to/o L

m) Attorney-General

Majority of the resp<>ndcnts supported the rccommendation that the
Attornev (lcncrai shor:lcl n()t be a Nlcmbcr of Padiamcnt, instcad there bc
cstablishcsd a N{inistrv of -Justice whosc minister shoulcl attend to all pr>litical
issues including responsibilitv for lcgal, judicial ancl constitutional issues in
parliament.

Whether the Attorney Generol should ceose
being o Member of Porlioment

100Yo

80%

60To

40%

200/o

jYo

ffi
H*
No Yes
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Majority of the respondents also called for the strengthening of the

P".ii"-.rrtrry Committee on Legal and Constitutional Affairs to make it

more effective.

n) Interim Measures

Vith regard to transition.rl issues, the following were some of the

respondents' recommendations as conveyed by the maiority:-

o The currenr Bench should re-apply for their positions and those

found guilry of corrupt pracrices be dismissed with immediate

effect.

o Establish an independent and open complaint commitree to hear

complaints dgainst judges. This committee should be appointed

by t[r. President upon the request of the Chief Justice and

should include Persons agreed upon by key stakeholders,

including the Judiciary Attorney General's office, the Law'

Sociery of Kenya, civil sociery, Private Sector, among others.

. Judges be given minimum required performance standards and

have all judicial officers declare their wealth'

o Develop a monitoring mechanism on the handling of cases.

. Revise an appraisal system that reveals performance of the Chief

Justice, Judges, and Magistrates and get rid of non performers'

. Establish an election court with Powers to deal with pre-election

disputes.

o Compile a register of public complaints against the judiciary and

"g"irrrt 
specific judicial officers and commence investigations inro

the same.
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Appendix I

SUMMARY OF RECOMMENDATIONS BY THE ADVISORY
PANEL

L VestingJudicial Power and the Principles ofJudicial Independence
in the Constitution

1. 'W'e recommend the entrenchment of the terms of office for judges

to ensure that as individuals, they enjoy the necessary protections
to allow them to decide cases without fear or favour, affection or
ill-will, in an open and public manner and in accordance with the
law

2. Ve recommend vesting judicial authority in the Judiciary along
side the Executive and Parliament to ensure recognition of and

respect for the distinctive role of the courts in the governance of
the Republic of Kenya.

3. W'e recommend that the Chief Justice shall be head of the Judiciary
and shall provide judicial leadership at all times. The Chief Justice
shall preside over and have direct administrative responsibility for
the Supreme Court. There shall be a President of the Court of
Appeal and President of the High Coun to preside over and have

direct responsibility for the administration of those couns.

4. 'We recommend that the following principles be enshrined in the
Constitution in relation to the terms and conditions of judicial

office:

a) Judges shall be persons of inrcgrity and ability with appropriate
training and qualifications in law.

b) Judges shall exercise judicial power impartially and in accordance

with the law and authority without fear, favour or ill-will.
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c) The tenure of Judges shall be guaranteed and adequately secured

by the Constitution.

d) The Constitution shall provide that the remuneration and other
terms and conditions of service of Judges shall be adequately

secured by law and shall not be reduced or altered m their
disadvantage.

e) Judges shall not be liable to any action or suit for any act or
omission in the exercise of their judicial powers or functions.

f) Judges shall be free to form associations that represent their
interests, to promote their professional training and to protect
their judicial independence.

g) Judges are entitled to freedom of expression, belief, association

and assembly on condition that they shall always conduct
themselves in a manner that preserves the dignity of their

office, their impartiality and the independence of the Judiciary.

h) Judges must always strive to uphold their integrity and

independence by refraining from impropriety or any

appearance of impropriety.

i) Judges shall devote their full time and attention to their judicial
duties and shall not engage in any business, trade, profession

or other activity inconsistent with the judicial function.

5. 'We recommend that the financial independence of the Judiciary
be entrenched in the Constitution. The Judiciary should enjoy
financial budgetary autonomy, draw up its own budget and deal

directly with the relevant state finance authority. The state shall

be obliged to provide adequate financial resources to enable the

Judiciary to perform its functions effectively.
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1L A Supreme Court

6. 'We recomnrend the establishment of a Supreme Court comprised

of a small number of select jurists of unquestionable skill, .iudgment
and integrity.

7. 'We recommend that in addition to the existing courts of judicature

of Kenya, namely the High Court and the Court of Appeal, there

be established the Supreme Court of Kenya to consist of:

a) The Chief Justice and

b) Such number of justices of the Supreme Court not being less

than six, as Parliament may by law establish.

The Supreme Coun shall exercise general appellate jurisdiction.

It shall be the final court of appeal in all matters.

11L Appointment of Judges

8. 'We recommend the adoption of a clearly established transParent

appointment process with clearly stated criteria under the authority
of a restructured Judicial Service Commission'

9. 'We recommend that the appointment of all judges, including the

Chief Justice, be made. by the President in accordance with the

written recommendation of the Judicial Service Commission and

after the President has duly and formally consulted the
Parliamentary Committee responsible for judicial affairs, which

we propose be established.

1 O. \Ve recommend that only distinguished judges and jurists of pro.'en

rntegrity and impeccable character as determined by the Judicial
Service Commission be appointed as Chief Justice and as judges

of the High Court, Court of Appeal and Supreme Coun.

a)The minimum constitutional quaLfication for appointment as

Chief Justice or rs a iudge of the Suprcme Coun shall be a

total of fifteen years experience:

I
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i) as a judge of the High Court or Court of Appeal,

ii) practising as an advocate, or

iii) full-time law teaching in a recognized University.

b) The minirnum constitutional qualification for appoinrmenr as a
judge of the Coun of Appeal shall be a total of ren years
experience:

i) as a judge of the High Court,

ii) practicinB as an advocare, or

iii) full-time law teaching in a recognized University.

c) The minimum constitutional qualification for appointment as

a judge of the High Court shall be a mtal of rcn years experience:

i) as a magistrate, or

ii) practicing as an advocate.

IV Terms of Office, Conduct and Removal

11. Nfle recommend a transparent complaint and removal process, to
be established through a resrnrctured Judicial Service Commission
in the following terms.

a) A judge may be removed from office only for

i) inability to perform rhe funcrions of his or her office arising
from infirmity of body or mind, or

ii) misbehaviour, misconduct or incompetence of such a narure
as to make the judge unfit for judicial office.

b) A judge may only be removed from office in accordance with the
procedure prescr:bed by the Consritution.
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i) The Constitution shall provide that any individual or instirution,
society or group of individuals may lodge a complaint against any
judge to the Judicial Service Commission.

ii) TheJudicial Services Commission shall investigate and if it is satisfied
that consideration should be given ro the removal of the judge
from office, it shall requesr the President to appoint a Judicial
Tribunal of eminent judges to conduct a hearing into rhe allegation.

iii) If the Judicial Service Commission finds the judge's behaviour
to be inappropriare but is nor satisfied that considerarion should
be given to the removal of the judge from office, it may inform rhe
judge of its assessment of the judge's conducr.

iv) The Judicial Tribunal shall repon its findings and recommendation
to the President who shall acr in accordance with that
recommendation.

v) Vhere a judge is under investigarion by a Judicial Tribunal, the

Judicial Service Commission may recommend to rhe President
that the judge be suspended wirhout loss of remuneration or
benefits pending rhe Judicial Tribunal's hearing of the complaint
and the President shall acr in accordance with rhe recommendation
of the Judicial Service Commission.

12. Ve also recommend rhat a comprehensive Code of Conduct for
judges, magistrates and judicial officers be formally adopred and
that it should impose two imponant obligatiops. First, all judges,

magistrates and judicial officers should be required to file with the
Judicial Service Commission upon appointment and annually
thereafter a financial disclosure statemenr clearly disclosing all assers,

property or investments owned and all sources of income. Failure
to make full and accurate financial disclosure may consrirure judicial
misconduct. Second, all judges, magistrates and judicial officers
should be under a legal obligation ro disclose to the Judicial Service
Comrnission any instance known to them of bribery or corruption
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in the administration of justice. Failure to rePort may constitute

judicial misconduct.

TJudicial Service Commission

13. The Advisory Panel recommends that a restructuredJudicial Service

Commission be entrenched in the Constitution.

14. ve recommend that in irs resrructured form, the Judicial Service

Commission shall comprise the following members who shall be

persons of high moral character and proven integrity:

a) full-time chairperson whose qualifications shall be comparable

to those of a Supreme Courr Judge.

b) One member appointed by the Chief Justice.

c) Two lay members of the public appointed by the

President in consultation with the proposed

Parliamentary judicial affairs committee.

d) Two members nominated by the Law Society of Kenya.

e) Two members elected by the faculties or schools of law of the

universities Kenya.

0 Three judges elected by the Supreme Court, Court of Appeal

and the High Court resPectively.

B) T*o members elected from the subordinate courts.

h) One member representing the Public Service Commission

nominated by the Public Service Commission.

i) The Attorney General as an ex-officio member.

15. ve recommend that rhe Judicial Service commission shall have

the following functions,

a) To recommend to the President Persons for appointment as

judges, including the Chief Justice.
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b) To review and make recommendations on terms and conditions of
service of judges, magistrates and other judicial officers.

c) 'Io appoint, discipline and remove registrars, magistrates and other
judicial officers including paralegal staff in accordance with the

law as prescribed by Parliament.

C) To receive and investigate complaints against judges in accordance

with the Constitution.

e) To prepare and implement programmes for the education and

training of judges, magistrates and paralegal staff.

0 To advise the government on improving the efficiency in the
administration of justice and access rc justice including legal aid.

g) To encourage gender equity in the administration of iustice in
Kenya.

h) Any other function as may be prescribed by the Constitution or a

any other legislation enacted by Parliament.

TL Access to Justice and Efficiency

16. 'We recommend that the restructured Judicial Service Commission
be specifically mandated by the terms of the Constitution to advise

the government on improving access to justice. It is our hope that
this would focus attention on this vital issue and achieve the
necessary reforms.

17. Ve reccmmend that serious consideration be given to enhancing

the availability of legal aid. Ve find particularly disturbing the

present failure to ensure full legal representation for all proceedings

involving persons accused of capital offences.

1E. '!fle recommend that the restructured Judicial Service Commission
be specifically mandated to advise the government on improving
efficiency in the administration of justice.
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WIL Kadhis' Courts

19. Ve recommend no change to the current constitutional provisions

regarding the Kadhi's' Courts. 'We recommend, however, that
consideration be given to the appointment of judges to the High
Court who are proficient in Muslim Law.

WII. Lttorney General and the Director of Public Prosecutions

20. The Panel recommends the establishment of an office of the
Director of Public Prosecutions, vested with the pov/ers that are

now vested in the Attorney General under section 26(3), (a) and

(8) of the Constitution together with any other appropriate powers

for this office and these should be clearly set out in legislation.

The Director of Public Prosecutions shall exercise these functions
independently without interference, control or direction of any

other person or authority.

21. \Ve further recommend that the Director of Public Prosecutions

should be appointed by the President in accordance with the
recommendation of the Public Service Commission after
consultation with the Parliamentary committee responsible for legal

and Constitutional affairs. The Director of Public Prosecutions

should be appointed from among persons of proven integrity and

moral character qualified to be appointed a Judge of the High Court.
The Public Service Commission shall consult with the Judicial
Service Commission prior to making its recommendation.

22. Yte recommend that the Attorney General no longer be a member

of the National Assembly and that there be a Minister of Justice
m attend to all political issues, including responsibility for legal,

judicial and constitutional issues in Parliament.

23. Ve recommend that the Attorney General be appointed by the

President with the approval of the Parliamentary committee
responsible for legal and Constitutional affairs from among Persons
of proven integrity, moral character who are qualified to practise

as adrocates and who have not less than 10 years experience.
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IX. Magistracy

24. Vle recommend:
a) That the Magistrates' Courts Act be reviewed in order to realign

the Courts established under section 7 (1) with their respective

grades in every District throughout Kenya.

b) Each Magisterial area should be designated to its grade and
jurisdiction to which a magistrate of a specified grade would
be posted. Magistrates of lower grades posted to the coufts
of higher grades or designation may only do so in an acting

capacity.

c) Magistrates assigned to the courts of specified grade shall

exercise such jurisdiction as may be determined by P?rrliament

from time to time.

d) A hierarchical system of appeal in all matters from the lowest

rc the highest Magistrates' court and thereafter to the High
Court, Court of Appeal and the Supreme Court should be

established by Parliament.

e) The Judicial Service Commission shall be responsible for
making recommendations on the remuneration, terms and

conditions of service for Magistrates' and other subordinate

courts.

25, \X/e recommend that there shorrld be a judicial officer designated to

have primary responsibility for the administration of all
Magistrates' Courts throughout Kenya.

X. Election Petition Appeals

26. Ve recommend that appeals in election petitions should lie from
the Court of Appeal to the Supreme Court on a point of law only.

X/. Interim Measures

27.The Panel recommends that as an interim measure there be a
Committee to receive complaints about the conduct of any judge

I
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in Kenya in order to assist the Chief Justice in the discharge of his

constitutional obligation to decide whether a complaint ought to
be investigated by a tribunal appoinrcd by the President unders.

62(s).

28. \7e recommend that the Committee be set up by the Attorney
General and include the following

a) A member appointed by the Attorney General to'

represent the public of Kenya.

b) A member nominated by the Law Society of Kenya.

c) A member nominated by the International Commission of

Jurists Kenya Section.

'd) A member nominated by the Federation of 'Women Lawyers

of Kenya.

e) A member nominated by the Faculties of Law of Kenyan
Universities.

The Committee shall be responsible for selecting a Chairperson

from among its members. It is crucial that the members of this
Committee be persons of unquestionable integrity, competence

and resolve. The Committee must be provided with adequate

resources to fulfill its role, including office space, staff and

equipment.-

29. Ve recommend that the mandate for the Committee be as follows:

a) To receive complaints about the conduct of any judge in Kenya

from any soLlrce.

b) To assess the merits of such complaints and to refer to the Chief

Justice any complaints that he should consider for investigation

by a tribunal pursuant to section 62 (5) of the Constitution of
Kenya.

I
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