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1.0 CHAIR'S FOREWORI)

On behalf of the Departmental Committee on Defence & Foreign Relations and
pursuant to provisions of Standing Order 227, it is my pleasant privilege and
honour to present to this House the Report of the Committee on the arrest and
detention of Mr. Don Bosco Gichana Ooga. The petition was tabled before the
House pursuant to Standing Order No. 225 (2)(a) by the Speaker of National
Assembly, regarding the arrest and detention of Mr. Don Bosco Gichana Ooga.

The Committee wishes to thank the Offices of the Speaker and Clerk of the
National Assembly for providing guidance and necessary technical support without
which its work would not have been possible. The Chairperson expresses gratitude
to the Committee Members for their devotion and commitment to duty during the
consideration of this Petition.

On behalf of the Committee, I now wish to table this report before the House.

HON. KATOO O METITO, EGH, MGH, M.P

CHAIRPERSON DEPARTMENTAL COMMITTEE ON DEFENCE &
FOREIGN RELATIONS
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V

l.l Mandate of the Comlnittee
The Departmental Committee on Defence and Foreign Relations is established
under Standing Order No. 216. Its mandate pursuant to SO 216 (5) with the
following terms of reference: -

0

ii)

iii)

iv)
v)

investigate, inquire into and report on all matters relating to the
mandate, management, activities, administration, operations and
estimotes of the assigned Ministries and Departments;
study the programme and policy objectives of the Ministries and
Departments and the ffictiveness of the implementation;
study and review all legislation after First Reading subject to the
exemptions under Standing Order I0l A G);
study and review all legislation referred to it;
study, assess and analyse the relative success of the Ministries qnd
Departments as measured by the results obtained as compared with its
stated objectives,'
investigate and inquire into all matters relating to the assigned
Ministries and Departments as they may deem necessary, and as may
be referred to them by the House or a Minister; and
make reports and recommendations to the House as often as possible,
inc ludin g r e c o mmendat io ns of propo s e d I e gis I at i on.

vi)

vii)

The Committee is mandated to consider the following subjects:-
i. Defence
ii. intelligence,
iii. foreign relations
iv. diplomatic and consular services,
v. international boundaries
vi. internationalrelations,
vii. agreements,
viii. treaties and
ix. Conventions.

In executing its mandate, the Committee oversees the following government
Ministries, departments and or agencies, namely:

i. Ministry of Defence
ii. Ministry of Foreign Affairs
iii. The National Intelligence Service
iv. The State Department for East African Community Integration.
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1.2 Members of the Committee
Chairperson Hon. Katoo Ole Metito, EGH, MGH, MP

Vice Chairperson Hon. Richard Tongi, MP

Members Hon. Yusuf Hassan Abdi, MP

Hon. Charles Kilonzo, MP

The Hon. Patrick Makau King'ola, MP

Hon. Dido Ali Raso, MP

Hon. John Lodepe Nakara, MP

Hon. Peter Mungai Mwathi, MP

Hon. Beatrice Nkatha Nyaga, HSC, MP

Hon. Memusi Ole Kanchory, MP

Hon. Martha Wangari Wanjira, MP

Hon. Major (Rtd.) Bashir Sheikh Abdullah, MP

Hon. (Dr.) Lilian Gogo, MP

Hon. Nelson Koech, MP

Hon. Moses Nguchine Kirima, MP

Hon. Vincent Kipkurui Tuwei, MP

Hon. Caleb Amisi, MP

Hon. Ernest Ogesi Kivai, MP

Hon. Asha Hussein Mohamed, MP

t

5

I



1.3 Committee Secretariat
Samuel Kalama

Abdiaziz Shobay

Brigitta Mati

Grace Karanja Wahu

Edison Odhiambo

Andrew Shangarai

Rodgers Kilungya

Senior Clerk Assistant

Third Clerk Assistant

Legal Officer

Research Officer

Fiscal Analyst

Senior Sergeant At Arms

Audio Officer
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2.0 BACKGROUND

2.1 Clommittal of the Petition to the Committee
Pursuant to Standing Order 227 (1), the petition was referred to the Departmental
Committee on Defence & Foreign Relations for consideration and preparation of a
report within 60 days. The Committee considered the petition pursuant to the
provisions of Standing Order 227 (l) and (2).

The Committee proceeded with the consideration of the petition by holding
meetings to review the prayers sought by the petitioners and scheduling of
meetings for consideration of the petition.

In considering the petition, the Committee invited and held meetings with the
petitioners, Mr. Dan Okemwa and Lyn Kemboi, the Ministry of Foreign Affairs &
the Ministry of Interior & Coordination of National Government. The meetings
were aimed at responding to issues raised by the petitioners.

2.2 Evidence

In considering the Petition, the Committee was guided by the Provisions of
Standing Order 227 (2) and (3). The Committee held meetings with the Petitioners,
Mr. Dan Okemwa and Ms. Lyn Kemboi, and the Ministry of Foreign Affairs.
During the meetings, written and oral evidence was adduced and recorded as

hereunder:-

2.2.1 Submissions by the I'etitioners, Mr. Dan Okemwa & Ms. Lyn Kemboi

The Petitioners, Mr. Dan Okemwa and Ms. Lyn Kemboi appeared before the

Committee on Tuesday 2d October, 2018. They informed the Committee that:-

1. A Kenyan citizen by the name Don Bosco Gichana Ooga has been in

detention inTanzania for a period of five years without trial since his arrest

on 29th day of March 2Ol3 at Namanga boarder on his way back to Kenya

after visiting a friend in Arusha.

2. His arrest in 2013 was illegal because he was arrested by Kenyan authorities

and handed over lo Tanzanian authorities against the laid down procedures

of extradition.

t
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3. Don Bosco Gichana was arrested in connection to criminal case number

3301201 l. He was taken to Dar es Salaam and was charged at the resident

magistrate court at Kisutu in Dar es Salaam in criminal case NO. l0l20l3

and was taken to Keko Remand Prison.

4. After spending six months at Keko prisons in Dar es Salaam when his case

was called for continuation of uncounted mentions, the Republic of
Tanzania decided to enter a Nolle prosequi October 20l3and subsequently

taken to Arusha where he was charged with 3 others (Tanzanian citizens)

and had been arrested in 2011 on charges of money laundering in the

Resident Magistrate court of Arusha at Arusha.

5. Noelle prosequi entered against him at Kisutu Resident magistrate court was

dramatic in the sense that the Republic of Tanzania had applied for leave to

interrogate Don Bosco Gichana for seven days and on a promise that he

could be brought before the very court every morning before interrogations

starts and at the end he was supposed to be taken back to keko remand

prison.

6. With abuse of the legal process, and ignoring orders of the court, the

republic of Tanzania, without obtaining any order of the Kisutuj resident

magistrate court at Dar es Salaam decided to transfer Don Bosco to Arusha

7. Two days later, the case turned up in preliminary inquiry under the

allegation that Don Bosco Gichana was a foreigner and according to the

amendments which were made to the money laundering Act No. 12 of 2006

which was amended by Act No. 12 of 2012.

8. Preliminary hearing was to commence which was presided by Fatuma

Massengi J. sitting at Monduli at the resident Magistrate court of Arusha at

Arusha in the criminal case PI No.37l2013 for trial criminal sessions No. I

of 2015,
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9. After the order of the court denying the entering of the Noelle prosequi by

the Republic of Tanzania the plea taking and preliminary hearing was

conducted and finalized and the judge ordered that Don Bosco Gichana

shall stand trial in the next session as to be fixed by the deputy registrar and

Don Bosco Gichana was ordered to remain in remand prison at Kisongo

awaiting his trial.

10.Don Bosco Gichana was summoned to appear for his trial, which was

scheduled for hearing with effect from November and December 2015 and

the case was presided over by Mjemmas J.

1 l.The Republic of Tanzania had maliciously fabricated evidence knowingly

that its not allowed in law to fabricate evidence and those documents which

were not admitted into evidence by the court with competent jurisdiction

could not in any way in the same or new proceedings based on the same

facts and same parties in order to prejudice Don Bosco Gichana

12. The fabrication and rectiffing of the rejected evidence and to re-use against

Don Bosco is not in the interest ofjustice

l3.While Don Bosco was awaiting for the return of the file to the high court

for the continuation of the trial to the chagrin and dismissal of Don Bosco,

instead of the Republic of Tanzania obeying orders to both the High court

and Court Appeal of Tanzania in criminal session case No.6ll2}l5 and the

judgement of court Appeal of Tanzania criminal Appeal No. 2/2016 which

was delivered on the 15th September 2016,

14.The state is aware by the doctrine of Estoppel by judgement, that when a

fact has been agreed upon or decided in court of records neither of the

parties to the proceedings as the case may be allowed to call it again to

question and have it tried at any time thereafter, so long as the decision of

I
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the high court of Tanzania at Arusha in criminal session case of No. 2/2016

stand un-reversed.

l5.On the 30th October 20l7when criminal sessions case No. 6112015 was

called for continuation of hearing, the Republic of Tanzania decided to

enter a Noelle prosequi. After heavy objection by Don Bosco who

submitted that the Republic of Tanzania prayer to enter a Noelle prosequi

was not in the interest ofjustice but an abuse of the courtprocess. On 3l't
October 2017 Mrango J. gave a ruling allowing the Republic on the Noelle

Prosequi however the judgement operates as a bar to the Republic to re-

arrest Don Bosco and to be re-charged in the Resident Magistrate court of
Arusha.

16.The Republic of Tanzania maliciously and with bad faith decided to

disobey the ruling of Mrango J. dated 31't October 2017 that within the

common knowledge the respondent committed a judicial error which

defeats the purpose of litigation as a process of judicial administration of
justice and if the court orders are not complied with, court decision will be

accorded no meaning, and rendered impotent.

l7.He has made the best efforts to have these matters addressed by the relevant

authorities all of which have failed to give a satisfactory response.

18.Don Bosco Gichana was freed after five years of detention by aTanzanian
court

2.2.2 Submissions by Amb. Monica .luma, DPHL, CBS, C:rbinet Secretary,
Ministry of Foreign Affairs

The Cabinet Secretary for the Ministry of Foreign Affairs appeared before the

Committee on Tuesday 2d October, 2018. She informed the Committee that:-

19.On October 2015 the Ministry presented a Ministerial Statement to the

Speaker of the Senate regarding Mr. Don Bosco Gichana. Part of the

I

a

I

10



question was to explain what the Government of Kenya was doing to help

Mr. Gichana

20.Mr. Gichana was arrested in Arusha on 29rh March, 2ol3 and later

arraigned at the Kisutu Resident Magistrate Court in Dar es Salaam on

Wednesday 1Oth April, 2013

2l.He was accused of money laundering to the tune of USD $4.9 million

equivalent to Tshs. 6 billion. He has been in remand in Tanzania since then

22.On the l3th September 2018 in Arusha, Mr. Gichana voluntarily pleaded

guilty to the two (2) charges he was facing, namely; the offence of money

laundering contrary to section l2(b) and l3(a) of the Anti-Money

Laundering Act of Tanzania of 2006 and conspiracy to commit an offence

contrary to section 384 of the Penal Code of Tanzania.

23.Consequently, on l8th September 2018 he was convicted and sentenced for

both charges.

24.The court observed that though the two offences were committed by the

convict in conspiracy with three others, it took into account the major role

Mr. Gichana played in the commission of the offences.

25.In accordance with the exhibits, he was the one who submitted the

fraudulent tax returns to the relevant US authority.

26.He conspired with other Kenyans in the USA to fraudulently procure the

money from the Government of USA through bank accounts of his

conspirators in USA.

27.The said illegal money was transferred into the account of a dubious

company in Arusha and thereafter to the account of one of the other

accused.

a
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28.In regards to the offence of money launderingl he was sentenced to 5 years

starting from the date of incarceration, meaning that he has already served

the sentence.

29.For the offence of conspiracyi he was sentenced to a fine of three hundred

million Tanzania shillings (Tshs. 300,000,000.00) equivalent to KSh.l3,

243,989.02 or USD 131,388.78 to be paid within one month from the date

of the High Court decision which was delivered on l8th September 2018.

3O.Failure to pay the fine, the custodian sentence of 5 years will commence

after 30 days from the date of delivery of the Judgment. In this respect, he

will begin his five (5) years jail term on 18th October 2018 if the fine is not

paid in time.

31.The family members and friends of Mr. Gichana were mobilizing to raise

the money for the fine.

32.The Ministry offered Mr. Gichana consular services and steps taken to

safeguard his human rights.

33.Further, Kenya's High Commission in Dar es Salaam has on several

occasions written and verbally engaged the Government of Tanzania to be

allowed to extend consular assistance and visits to Mr. Gichana as provided

by Article 36(3) of the Vienna Convention on Consular Relations which

both countries are parties to.

34.The continued stay of Mr. Gichana in remand without trial was raised by

the Kenyan Government during the state visit to Kenya on 4th to 6th October

2015 by the President of Tanzania H.E Jakaya Kikwete.

35.That, decisions and actions relating to court matters are handled in courts in

accordance with the rule of law.
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36.Further, the Ministry was informed that the Charge sheet was amended

severally in accordance with Tarrania's Criminal Procedure Code Act,

whenever new evidence was discovered.

37.The trial was conducted before an open court with legal representation and

Mr. Gichana was represented by advocate of his choice, Mr. Shiyo

38.Mr. Gichana has a right to appeal the decision as indicated in the court

judgment.

39.The draft Agreement on the transfer of prisoners was proposed by

Government of the Republic of Kenya and conveyed to the Government of
the United Republic of Tanzania for consideration.

40.Implementation of the agreement will ensure that Kenyan currently serving

jail sentence in Tanzania would be brought to Kenya to serve half of their

sentence.

3.0 COMMITTEE OBSERVATIONS

Having held meetings and considered the submissions presented on the petition,

the Committee observed that;

1. The Ministry of Foreign Affairs offered Mr. Gichana consular services and

made efforts to safeguard his human rights.

2. The due process of law was followed by the Tanzanian court, though it took

long to conclude.

3. For the offence of conspiracy; Don Bosco was sentenced to a fine of three

hundred million Tanzania shillings (Tshs. 300,000,000.00) equivalent to

KSh.13,243,989.02 or USD 131,388.78 to be paid within one month from

the date of the High Court decision which was delivered on l8th September

201 8.
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4. Don Bosco Gichana paid the entire fine and was freed by the Tanzanian

court after five years of detention on Tuesday 2nd October,20l8.

5. Kenya and the Republic of Tanzania have embarked on the process of
negotiating a Bilateral Agreement on Transfer of Sentenced Persons.

4.0 COMMITTEE RECOMMENDATIONS

In view of the observations and findings made, the Committee recommends the

TFIAT:

1. The Ministry of Foreign Affairs should fast-track the draft Agreement on

Transfer of Sentenced Persons and considers having an acceptable

harmonized legal framework to offer assistance to arrested persons within

the East African Community.

2. Kenya Missions abroad need to reinforce consular support services for

Kenyans detained and held in foreign countries.

a Ap\rF=\rSigned Date

HON. KATOO OLE METITO, EGH, MGH, M.P

CHAIRPERSON

DEPARTMENTAL COMMITTEE ON DEFENCE AND FOREIGN
RELATIONS
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REPUBLIC OF KENYA

ENTAL MMITTEE ON DEFENCE & FOREIGN

F THE, DEPARTMENTAL COMMITTEE ON DEFENCE
RELATIONS ON CONSIDERATION OF A TION BY MR. ADAN OKEMWA AND

YN KEM I ON THE ARREST AND DENTENTI
GICHANA OOGA

We. the undersigned Hon. Members of the Departmental Committee on Defence & Foreign

Relations, today 17th November,2018 do hereby affix our signatures to this REPORT ON THE

consideration of a petition by My. Dan and Ms. Lyn Kemboi, on the arrest and detention of Mr.

Don Bosco Gichana Ooga to affirm our approval and confirm its accuracy, validity and

authenticity:-

NO NAME SIGNATURE

t
I 'l'hc Hon. I(atoo ()lc NIctito, I'l(;H, NI(;FI, NI.P

- Chairpercon
2 'l'hc Hon. Richard

Chairperson

'I'ong'i, NI.P - Vice llr \
J

J l'he Hon. Yusuf I-lassan ,\bdi, NI.P

4 l'hc Hon. Charlcs Nlutavi Kilonzo, NI.P

5 I'hc Hon. Pauick Makau, NI.l)

6. l'hc Hon. Dido ,\li Raso, \[.])
I

7 ['hc Hon. Pcter hllungai Nlwathi, NI.P

8 l'hc Hon. ,"\lartha Wangari Wanjira, N[.])

9 l'hc Hon. Nlaior (lLtd.) llashir ,\bdullahi, N[.P



l0 The Hon. Memusi Ole Kanchory, M.P

ll The Hon. Beatrice Nkatha Nyagah, HSC, M.P a

12 The Hon. John Lodepe Nakata, M.P

l3 The Hon. Nelson Koech, M.P

l4 The Hon. pr.) Lili2n Gogo, M.P I

l5 The Hon. Vincent Kipkunri Tuwei, M.P

16. The Hon. Asha Mohamed, M.P

17. The Hon. Moses Nguchine Kirima, M.P

18. The Hon. Emest Ogesi Kivai, M.P
t

19. The Hon. Caleb Amisi, MP
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MINUTES OF THE 615T SITTING OF THE DEPARTMENTAL CoN,IMITTEE oN DEFENCE
& FOREIGN RELATIONS HELD ON TUESDAY, 2^, OCTOBER, 2018 IN MAIN
CHAMBER, PARLIAME

PRESENT

1. The Hon. I(atoo Ole Metito, EGH, MGH, M.p - Chairperson
2. The Hon. Richard Tong'i, M.P - Vice Chairperson
3. The Hon. Yusuf Hassan Abdi, M.P
4. The Hon. Patrick Makau, M.P
5. The Hon. Dido Ali Raso, M.P
6. The Hon. Peter Mungai Mwathi, M.P
7. The Hon. Beatrice Nkatha Nyagah, HSC, M.P
8. The Hon. Memusi Ole Kanchory, M.P
9. The Hon. John Lodepe Nakara, M.P
10. The Hon. Moses Nguchine Kirima, M.P
11. The Hon. Vincent Kipkurui Tuwei, M,P
i2. The Hon. Ernest Ogesi Kivai, M.P

APOLOGY
1. The Hon. Charles Mutavi Kilonzo, M.P
2. The Hon. Martha Wangari Wanjira, M.P
3. The Hon. (Dr.) Lilian Gogo, M.P
4. The Hon. Major (Rtd.) Bashir Sheikh Abdullah, MP
5. The Hon. Nelson Koech, M.P
6. The Hon. Silvanus Osoro, M.P
7. The Hon. Caleb Arnisi, MP

IN-ATTENDANCE

1. Amb. (Dr.) Monica Juma, DPHL, CBS - Cabinet Secretary, Ministry of Foreign Affairs
2. Amb. Ephantus Barine , Director, Liaison, Ministry of Foreign Affairs
3. Mr. Mr. Dan Okemwa, - Petitioner
4. Ms. Bilha Vochaberi, - Friend of the Petitioner
5. Mr. Kipchumba Nyorsok, - Friend of the Petitioner

NATIONAL ASSEMBLY- SECRETARIAT

1. Mr. Samuel Kalama
2. Mr. Abdiaziz Shobay
3. Mr. Andrew Shangarai
4. Ms. Clarah Kimeli
5. Mr. Rodgers Kilungya

AGENDA

l. Preliminaries
(i) Prayers

Senior Clerk Assistant
Third Clerk Assistant
Senior Sergeant At-Arms
Senior Legal Officer
Audio Officer

1.



(ii) Introductions
(iii) Communication from the Chair
(iv) Adoption of the Agenda
(v) Matters Arising

2. Meeting with Mr. Dan Okemwa & Lyn Kemboi Petitioners, Cabinet Secretaries, Ministries of
Foreign Affairs & lnterior & Coordination of National Government regarding arrest and

detention of one Don Bosco Gichana Ooga
2. Any Other Business

MIN.NO.DC.DFR/201812622 PRELIMINARIES & ADOPTION OF THE AGENDA

The Chairperson called the meeting to order at 10:25arn and prayer was said by Hon. Dido AIi Raso,

MP. The agenda of the meeting was adopted having been proposed and seconded by the Hon. Jolur

Lodepe Nakara, M.P and Hon. Memusi Kanchory, MP respectively, The Chairperson inforrned the

Committee that the Cabinet Secretary for the Ministry of Interior and Coordination of National

Government who was scheduled to appear jointly with the Cabinet Secretary for the Ministry of

Foreign Affairs could not make it for the meeting since he had other prior engagements.

MIN.NO.DC.DFR/20 1 812632 PRESENTATION BY PETITIONERS, DAN OKENWA AND

LYN KEMBOI-REGRDING ARREST & DETENTION OF DON BOSCO

Submissions by Dan Okemwa & Lyn Kemboi:-

Mr. Dan Okwema submitted as follows: -

THAT;

(i) A Kenyan citizen by the name Don Bosco Gichana Ooga has been in detention in Tanzania for
a period of five years without trial since his arrest on 29th day of March 2Ol3 al Namanga

boarder on his way back to Kenya after visiting a friend in Arusha
(ii) His arrest in 2013 was illegal because he was arrested by Kenyan authorities and handed over

to Tanzanian authorities against the laid down procedures of extradition
(iii) Don Bosco Gichana was arrested in connection to crirninal case nurnber 33012011. He was

taken to Dar es Salaam and was charged at the resident magistrate court at Kisutu in Dar es

Salaam in criminal case NO. l0l20l3 and was taken to Keko Remand Prison.
(iv) After spending six months at Keko prisons in Dar es Salaam when his case u,as called for

continuation of uncounted mentions, the Republic of Tanzama decided to enter a Nolle
prosequiin October 20l3and subsequently taken to Arusha where he was charged with 3 others

(Tanzanian citizens) and had been arrested in 2011 on charges of money laundering in the

Resident Magistrate court of Arusha at Arusha.
(v) Noelle prosequi entered against him at Kisutu Resident magistrate court was dramatic in the

sense that the Republic of Tanzania had applied for leave to interrogate Don Bosco Gichana for
seven days and on a promise that he could be brought before the very court every morning

before interrogations starts and at the end he was supposed to be taken back to keko remand

prison.
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(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

(xv)

(xvi)

(xvii)

With abuse of the legal process, and ignoring orders of the court, the republic of Tanzania,
without obtaining any order of the Kisutuj resident magistlate court at Dar es Salaam decided
to transfer Don Bosco to Arusha
Two days later, the case turned up in preliminary inquiry under the allegation that Don Bosco
Gichana was a foreigner and according to the amendments which were made to the money
laundering Act No. 12 of 2006 which was amended by Act No. 12 of 2012.
Preliminary hearing was to commence which was presided by Fatuma Massengi J. sitting at
Monduli at the resident Magistrate couft of Arusha at Arusha in the criminal case PI
No.3712013 for trial criminal sessions No. 1 of 2015,
After the order of the court denying the entering of the Noelle prosequi by the Republic of
Tanzania the plea taking and preliminary hearing was conducted and finalized and the judge
ordered that Don Bosco Gichana shall stand trial in the next session as to be fixed by the deputy
registrar and Do0n Bosco Gichana was ordered to remain in remand prison at Kisongo awaiting
his trial.
Don Bosco Gichana was summoned to appear for his trial, which was scheduled for hearing
with effect from November and December 2075 and the case was presided over by Mjemmas J.

The Republic of Tanzania had maliciously fabricated evidence knowingly that its not allowed
in law to fabricate evidence and those documents which were not admitted into evidence by
the court with competent jurisdiction could not in any way in the same or new proceedings
based on the same facts and same parties in order to prejudice Don Bosco Gichana
The fabrication and lectifying of the rejected evidence and to re-use against Don Bosco is not
in the interest ofjustice
While Don Bosco was awaiting for the return of the file to the high court for the continuation of
the trial to the chagrin and dismissal of Don Bosco, instead of the Republic of Tanzania
obeying orders to both the High court and Court Appeal of Tanzania in criminal session case
No.61/20i5 and the judgement of court Appeal of Tanzania criminal Appeal No. 2/2016 which
was delivered on the l5tr' September 2016,
The state is aware by the doctrine of Estoppel by judgement, that when a fact has been agreed
upon or decided in court of records neither of the parties to the proceedings as the case may be
allowed to call it again to question and have it tried at any time thereafter, so long as the
decision of the high court of Tanzania atArusha in criminal session case of No.2/2016 stand
un-reversed.
On the 30th October 2017when criminal sessions case No. 6112015 was called for continuation
of hearing, the Republic of Tanzania decided to enter a Noelle prosequi. After heavy objection
by Don Bosco who submitted that the Republic of Tanzania prayer to enter a Noelle prosequi
was not in the inrerest of justice but an abuse of the court process. On 31tt October 2Ol7
Mrango J. gave a ruling allowing the Republic on the Noelle Prosequi however the judgement
operates as a bar to the Republic to re-arest Don Bosco and to be re-charged in the Resident
Magistrate court ol- Arusha.
Tlre Republic of 'fanzania maliciously and with bad faith decided to disobey the ruling of
Mrango J. dated 31't October 20ll that within the common knowledge the respondent
committed a judicial error which defeats the purpose of litigation as a process of judicial
administration of justice and if the court orders are not complied with, court decision will be
accorded no meaning, and rendered impotent.
He has made the best efforts to have these matters addressed by the relevant authorities all of
which have failed to give a satisfactory response.
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The Committee was further informed that;
(i) Don Bosco Gichana was finally free and was on his way to Kenya after five years of detention

by aTanzartian court

(ii) Mr. Don Bosco may approach the East African Court of Justice for redress regarding his
detention

MIN.NO.DC.DFPJ20 18 126 4 : PRESENTATION BY THE CABINET SECRETARY, MINISTRY

OF FOREIGN AFFAIRS

The Chairperson invited Amb. (Dr.) Monica Juma, DPHL, CBS to make her presentation to the
Committee. She informed the Committee that: -

(i)

(ii)

(iii)

(iv)

(v)
(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

On October 2015 the Ministry presented a Ministerial Statement to the Speaker of the Senate

regarding Mr. Don Bosco Gichana. Part of the question was to explain what the Government of
Kenya was doing to help Mr. Gichana
Mr. Gichana was arrested in Arusha on 29il'March,2013 and later arraigned at the Kisutu
Resident Magistrate Court in Dar es Salaam on Wednesday 1Oth April, 2013

He was accused of money laundering to the tune of USD $4.9 million equivalent to Tshs. 6

billion. He has been in remand in Tanzania since then

On the l3s September2018 in Arusha, Mr. Gichana voluntarily pleaded guilty to the two (2)
charges he was facing, namely; the offence of money laundering contrary to section l2(b) and

13(a) of the Anti-Money Laundering Act of Tanzania of 2006 and conspiracy to commit an

offence contrary to section 384 of the Penal Code of Tanzania

Consequently, on I 8th September 2018 he was convicted and sentenced for both charges.

The court observed that though the two offences were comnitted by the convict in conspiracy
with tluee others, it took into account the major role Mr. Gichana played in the commission of
the offences.
In accordance with the exhibits, he was the one who submitted the fraudulent tax retums to the

relevant US authority
He conspired with other Kenyans in the USA to fraudulently procure the money from the

Government of USA through bank accounts of his conspirators in USA
The said illegal money was transferred into the account of a dubious company in Arusha and

thereafter to the account ofone ofthe other accused

In regards to the offence of money launderirig; he was sentenced to 5 years starting from the

date of incarceration, meaning that he has already served the sentence

For the offence of conspiracy; he was sentenced to a fine of three hundred million Tanzania
shillings (Tshs. 300,000,000.00) equivalent to KSh.13, 243,989.02 or USD 131,388.78 to be

paid within one month from the date of the High Court decision which was delivered on 18th

September 2018

Failure to pay the fine, the custodian sentence of 5 years will cornmence after 30 days from the

date of delivery of the Judgment. In this respect, he will begin his five (5) years jail term on

I 8th October 2018 if the fine is not paid in time
The family members and friends of Mr. Gichana were mobilizing to raise the money for the

fine.
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The Committee rvas further informed that;

(i) The Ministry has offered Ml. Gichana diplomatic protection and the steps taken to safeguard

his human rights
(ii) Further, Kenya's High Comilission in Dar es Salaam has on several occasions written and

verbally engaged the Government of Tanzania to be allowed to extend consular assistance and

visits to Mr. Gichana as provided by Article 36(3) of the Vienna Convention on Consular
Relations which both countries are parties to

(iii) The continued stay of Mr. Gichana in remand without trial was also raised during the state visit
to Kenya on 4'h to 6th October 2015 by the then President of Tanzania H.E Jakayalfikwete

(iv) That, decisions and actions relating to court matters are handled in courts in accordance with
the rule of law

(u) Further, the Ministry was informed that the Charge sheet was amended severally in accordance

with Tanzania's Criminal Procedure Code Act, whenever new evidence was discovered
(vi) The trial was conducted before an open court with legal representation and Mr. Gichana was

represented by advocate of his choice, Mr. Shiyo
vii) Mr. Gichana has a right to appeal the decision as indicated in the court judgment.
,iii) The draft Agreement was proposed by Government of the Republic of Kenya and conveyed to

the Goverrunent of the United Republic of Tanzania for consideration
(ix) Implementation of the agreement will ensure that Kenyan currently serving jail sentence in

Tanzania would be brought to Kenya to serve half of their sentence

(x) In regard to persons arrested and serving jail terms outside the country and their status, the

Committee was informed that the Kenyans in foreign jails were as follows;

COI]NTRY NAME NO OF KENYANS IN FOREIGN JAIL

South Sudan 10

Usanda 47

South Africa 2

Rwanda I

Philippines J

China 57

Pakistan J

lndonesia 5

Thailand 1

Malaysia 25

Ethiopia 5

Japan 1

Austria 1

Brazil I

South Korea I

Togo 2

5



Botswana

(xi) The Committee was informed that the list was not exhaustive and the Cabinet Secretary

undertook to provide an updated list within fourteen (14) days.

Members Observations and Recommendations
(i) The Committee observed that the two countries should embark on the process of negotiating a

Bilateral Agreement on Transfer of Sentenced Persons
(ii) The Committee noted that the Ministry should fastrack the draft Agreement proposed by

Government of the Republic of Kenya and conveyed to the Government of the United Republic
of Tanzania for consideration.

(iii) The Committee also noted that the implementation of the agreement will ensure that Kenyans

currently serving jail sentence in Tanzania would be brought to Kenya to serve half of their

sentence.

MIN.NO.DC.DFR/20 1 8 1265 : ADJOURNMENT

And the time being 12:10pm the Chairperson adjourned the meeting

Signed
Hon. Katoo le Metito, M.P

J

6Seychelles

Tanzania 79

Oatar 8

Nepal I

France 0

United Kinqdom lnfo cannot be released by UK Govt.

Switzerland

Not allowed to share infonnation on Kenya nationals in tlieir
penal detention or those with pending legal proceedings or the
crimes they are accused of. This is under Swiss data protection
laws

Oman 2

Kuwait 3

Date... 2s LU 2*2 \X
N)
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DEFENCE & FOREIGN RELATIONS
IN ,2N'FLooR, coNTINENTAL I{OUS

PRESENT

l. The I{on. Richard Tong,i, M.p - Vice Chairperson
2. The Hon. Charles Mutavi Kilonzo, M.p
3. The l{on. Dido Ali Raso, M.p
4. The Hon. John Lodepe Nakara, M.p
5. The Hon. Memusi Ole Kanchory, M.p
6. The Hon. (Dr.) Lilian Gogo, M.p
7. The Hon, Nelson Koech, M.p
8. The I-lon. Moses Nguchine Kirima, M.p
9. The Ifon. Vincent I(ipkurui Tuwei, M.p
10. The FIon. Ernest Ogesi Kivai, M.p
1 1. The I{on. Silvanus Osoro, M.p
12. The Hon. Caleb Amisi, Mp

APOLOGY
1. The Hon. Katoo Ole Metito, EGI{, MGH, M.p _ Chairperson
2. The Hon. Yusuf Hassan Abdi, M.p
3. The Hon. Patrick Makau, M.p
4. The Hon. Peter Mungai Mwathi, M.p
5. The Ifon. Beatrice Nkatha Nyagah, HSC, M.p
6. The I{on, Martha Wangari Wanjira, M.p
7. The I{on. Major (Rtd.) Bashir Sheikh Abdullali, Mp

NATIONAL ASSBMBLY- SECRETARIAT

MINUTES OF TI{E 6OTII SITTING

L Mr. Abdiaziz Shobay
2. Mr. Andrew Shangarai
3. Ms. Brigita Mati
4. Mr. Rodgers Kilungya

OF TI{B DEPARTMENTAL COMMITTEE ON
IIELD ON WEDNESDAY, 19rH SEPTEMBEIi, 2018
E, PARLIAMENT BUILDINGS AT I l.OO AM

Third Clerk Assistant
Senior Sergeant At-Arms
Legal Officer II
Audio Officer

,-GENDA

1. Preliminaries
(i) Prayers
(ii) Introductions
(iii) Communication fi.om the Chair
(iv) Adoption of the Agenda
(\,) Matters Arising

2. Consideration of A petition regarding arrest and dctention of one l)on Ilosco Gichana ooga2. Any Other Business
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N{IN.NO.I)C.l)FPJ20l8l258: I'I{ELIMINARIIIS & ADOI'I'ION OIr l'HIi AGIINDA

1'lie Chairl)erson called the meeting to order at I 1:28arr-r and prayer was said by I'lon. l{ichard fotrgi,

MI). The agencla of the meeting was aclopted having been proposecl aud secouded by thc I'lon. Nelson

I(oech, M.P and I-lon. Eruest Ogesi Kivai, MP respectively.

MIN.NO.I)C.DFIV2Oltll259: CONSIDITRATION OF TIIE I'li'l'I'tION IIY DAN OI(IINWA

AND LYN KEMI}OI-ITI'GITDTNG AIII{E,ST & DIITIiN'I'ION OF DON I}OSCO

'l'hc peetipg was infonnecl that the petition was l]resented to tl-re l-lor-rse otr 30tl'Autgltst,20l8 and

subsequeptly comrlittecl to the Cornmittee. The Chairperson took Members thror"rgli thc Petition highlighting

the following key areas: -

'I'I-TA'I';

(i) A Kepyzur citizen by the name Don Ilosco Gichana Ooga has been iu dctcntiotr in'l'auzania for

a peri<icl of five years without trial since his arrest ou 29'l' clay ol'Mat'ch 20l3 at Natuatrga

boarclcr on his way back to Kenya after visiting a frierld in Arusha

l-lis arrest in 2013 rvas illegal because he lvas arrested by I(cu1,an ar"rthorities and liauded over

to 1'a6z-auian authorities against the laid dorvt-t procedures of cxtradition

Dorr Ilosco Gichana was arrested in conncction to crimiual case uutnber 33012011 horvcvcr.

surprisilg he rvas taken to Dar es Salaam and was charged at tl'rc resideut tnagistrate court at

Kisutu iriDar es Salaamin criminal case NO. 1012013 AND WAS TAI(llN'l'O Keko l{emaud

Prison.
Aftcr spepcling six months at Keko prisons in Dar es Salaam wheu his catsc r.r'as called 1or

coltinuation of upcounted urentions, tlie I{cpublic of Tanzania clecicled to euter a Nolle

proscqliip October 2013and subseclueptl),takcn to Arusha r,r,hcre he was cliargcd with 3 othcrs

i'l'anzanian citizeris) alcl lracl been arrestcd in 2011 on chetrgcs ol'lllol1cy laurtcleriug in thc

I{esidcnt l\4agistlate cout't ol Arutsha at Arr"rsha.

Nollc proseqr:i euterccl against hiru at I(isntLr Resident tnagistrate coltrt wtts clratnatic in thc

selse tjrat the RepLrblic of 'fanzania hacl appliecl for leavc to intcrrogate I)on I osco (iichana lbr

sevclt clays ancl o,', n 1r.o,-,-,ise that he cor-rld be blor.rght bclbre the vcry coltrt cvery tnoruitrg

bclbre ilierrogatiops starts ancl at the cnd he was supposecl to be taken back to keko renrattrd

prison.
With abusc ol'the legal process, eurcl ignoring orders o{'thc coLlrt, the repr-rblic ol''l"auzetuia,

u,ithout obtaining any orclcr ol'thc I(isLrtLr.l lcsiclcnt magistratc court ttt l)ar es Saalaanr cleciclcd

to tLans{'cr I)on Bosco to Arttsha
]-u,o cla),s latcr, the casc turnccl Lrp in prclirtritrary inqr"riry lttlclct'thc allcgatioti that l)on I-Josco

Gichapa was a lorciglcr alcl according to thc amcndnreuts rvhich u'crc Itraclc to tlte lllollc)

lar-rnclcrirrg Act No. 12 <>l'200(t wliich lvas auletlclecl by Act No. l2 ol2012.

I)relinrinzuy hearing rvas to cournlerlce rvhich vvas presiclcd by Fatlttt-tzt N4asscngi '1. sitting at

Moncllii at the resiclcnt ir4agistratc cor.rlt ol Arr-rsha at At't-tsha in thc crirllinal casc I)l

No.3712013 lor trial crirrtirtal scssiotrs No. 1 o[2015'
z\ftcr t5e orcler o1'thc cgurt dcnying thc cntcring ol'thc nollc proscclLri b1' thc l{eptrlllic of'
'l'auzauia t5e plea takilg ancl prcliniinary hcarirrg \\'as coucluctccl artcl linalizccl attcl thc ludgc

orderccl that Don Bosco (jichana shall stancl trial in thc ncxt scssioti as to bc llxccl bt'thc clcllLrtl

regis{.rar apcl Dop l]oscg (iichana u,trs orc'lclecl to renrain in rcmancl irrison at I(isongo aivaiting

his trial.

(iii)

(iv)

( r')

(r,i)

(r,ii)

(viii)
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(x) For the gl'ace of Gocl, Dou llosco Gichana was surnuronecl to appear fbr his trial, which was
scheduled for hearir-rg with effect from November and l)eccmber 2015 and the casc wzrs
presided over by Mjernrnas.l.
The Republic of Tanzauia liacl maliciously fabricated evidence l<nowingly that its not allowecl
in law to fabricate cviclence and those documents which werc not achnitted into eviclence by
the court with competent jurisdiction could not in any way in tlie same or new procecclings
based on the saure facts aud same parties in order to prejuclice Don Bosco Gichana
I am of the opinion that the fabrication and rectifying of the rejectecl evidenoe and to re-Lrse

against Don Bosco is not in the interest ofjustice
While Dotl Ilosco was awaiting lbr the return of the file to the high court for the oontinuation o['
the trial to the chagrin and clisrnissal of Don Bosco, instead of the ltepublic of Tanzania
obeying orders to both the I-ligli cor,rfl and Court Appeal OF Tanzania in criminalsession czrse
No.6ll2015 and the judgemetrt of court Appeal of TanzaLria crirninal Appeal No. 2/2016 which
was delivered on the 15"' Septernber 2016,
Tlre state is aware by the cloctrine of Estoppel by judgernent, that when a fact has been agreecl
upon or decided in court of records neither of tlie parlies to the proceeclings as the case may be
allowed to call it again to question and have it tlied at any time therezrfter, so long as the
decision of the high cor-rrt of l'anzania at Arusha in crirninal session case of No.2/2016 stancl
un-reversed.
Orr the 30thOctober 2017when criminal sessions case No. 6112015 was called forcontinuation
of hearing, Tlie Repr-rblic of Tanzania decided to enter a Noelle prosequi. A1ter heavy objection
by Don Bosco who submitted that the Republic of Tanzania prayer to enter a Noelle prosequi
was trot in the interest of jr-rstice but an accuse of the court process. On 3l't October 2017
Mrango J. gave a ruling zrllowing thc Republic on the Noelle Proseclui however the juclgement
operates as a bar to the Repr-rblic to re-arrest Don Bosco and to be re-charged in the Itesiclent
Magistrate court of Arusha.
Unfoflunately the I{epublic of Tanzania maliciously ancl with bacl faith decide to clisobcy thc
ruling of Mrango .l. dated 31't October 2017 1hat within the common knowledge the re sponclent
committed a judicial crror wliicl-r clefeats the purpose of litigation as a pl.ocess of judicial
administration of justice and if the court orders are not compliecl with, court decision will bc
accorded no tneaning, and rendcred impotent.
Tlte has tuade thc best ellbrts to have these matters addressed by the relevant authoLities all ol'
which have Iailed to give a satisfactory response.

(xi)

(xii)

(xiii)

(xiv)

(xu)

(xvi)

(xvii)

rii) Lastly, the petitioners pray that:-
a) The National Asser.nbly to invoke its powers under Article 125(l) of the constitution ancl

sullll1lol1 tl-re czrbirret sccretary for fbreign al'fairs to provide information whether thc
ministry has ofl'ercd Mr'. Gichana diplomatic protection and the steps taken to safcguar.cl
hiss hurnan rights.

b) Reoomtueud the nccessary action to be taken, to ensure jr-rstice l'or l)o1 Ilosco Gichapa.

After intense deliberation the Comn.rittcc resolved thal-
i. The Petitioners, the (labinet Secretaries for the Ministries o1- Iroreign Affairs and Inter.ior &

Coordination of National (lclvenrrnent be invited for a mceting on'I'ucsclay,2"d October,20lti
to dcliberate ou tlie issttcs raised by the Petitioner. Irurthcr', the oonintittee clilected the secrcterr.iat

a)
-)
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to inform tlie Ministry of Foreign Affairs to furnish the Comntittee witlt details of persons

arrested and serving jail terms or-rtside the country if any and their status

MIN.No.I)C.DFFJ20 18 /260 : ANY OTI{BR B USSINES

l. Romania 'Irip - The meeting was informed that Rornania trip was on course and that tlie under listed

Members were proposed to undertake the visit.

i) I{on. Richard Tong'i, MP, (Vice Chairperson) & Leader of the f)clcgation
ii) I{on. Charles Mutavi Kilonzo, MP

) I{on. Martha Wangari Wanjira, MP

) I{on. Nelson Koech, MP

) I{on. Major (Rtd.) Basliir Sheikh Abdr-rllali, MP

) l-lon. Caleb Amisi, MP

Visit to Mandera lJoardcr Wall - The Committee proposed to undertake a fact finding mission to

Mandera on the iriquily into the statlls of the implementation of the Keuya-Sonialia boardel security

wall project from Tth - 8th Octobe r, 2018. fhe following Members confinned their availability to
rundertake the visit.

i) Hon. Richard Tongi, MP, Vice Chairperson
ii) Hon. Charles Kilonzo
iii) I-lon. Dido Ali Raso, MP
iv) LIon. John Lodepe Nakara, M.P
v) I{on. (Dr,) Lilian Gogo, M.P
vi) I-lon. Moses Nguchine l(irima, MP
vii)The l-lon. Ernest Ogesi I(ivai, M.P

M IN.N().l) C. DIIIV2O 18 126l: ADJO UIIN M ENT DATB O F NItXl' MITE TI N G

Ancl the tinie being ll:50anr the Cliairpersoll adjolu'ned the meeting and to be rccottvened ou 1'lir.rrsday,

l6tl' Ar-rgr-rst, 201 8 at 1 I .00am.

Signccl
I{on. Ka Ole Mctito, M.I'

(crrAr E,RSON)

llt
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vi
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The Clerk of the National AssemblY

Parliament Buildings

P.O. Box 41842 - 00100

NA.IROBI

L' ,rLl
*

,F" s
A 6

Jw c#
ePl

Email: c lerk@parliam ent.q o.ke

RE: PETITION TO THE NATIONAL ASSEMBLY CO}ICERNING DON BOSCO

GICHANA OOGA

We, the undersigned,

Citizen of the Republic of Kenya, and residents of Nairobi O$ AUE
?$18

,SO c9

DRAWtheattentionoftheNationalAssemblytothefollowi
:C

1. THAT, A Kenyan citizen by the name Don Bosco Gichana ooga has been in'

detention in Tanzania for a period of 5 years without Triar since his Arrest on 29th

day of N/larch 2013 atNamanga boarder on his way back to Kenya after visitlng a

friend in Arusha'

2. THAT, his arrest in 2013 was illegal because he was arrested by the Kenyan

AutrroritiesandhandedovertoTanzanianAuthoritiesagainstthelaiddown
procedures of extradition'

3. THAT, Don BOSco Gichana was arrested in c'onnection to criminal case number

33012011 however, surprisingly he was taken to Dar es salaam and was charged

attheResidentt\4agistratecourtatKisutuinDaressalaamincriminalcaseNo'

1Ol2O13 and was taken to Keko Remand Prison'

4. THAT, After spending Six months at Keko Pi'isons in Dar es Salaarn when his

case was called for continuation of uncounted mentions' The Republic of

Tanzania decided to enter a nolle prosequi in October 2013 and was

subsequently taken to Arusha where he was charged with 3 others (Tanzanlan

citizens)andhadbeenarrestedin20llonchargesofmoneylaunderinginthe

Resident tVagistrate court of Arusha at Arusha

l?
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Petition to the National Assembly by [Dan Okemwa] concerning [Don Bosco Cichana
Oogal

5. THAT, nolle prosequi Entered against him at Kisutu Resident magistrate court

was dramatic in the sense that the Republic oi Tanzania had applied for leave to

interrogate Don Bosco Gichana for seven days and on a promise that he could

be brought before the very court every morning before interrogation starts and at

the end he was supposed to be taken back to Keko Remand prison.

6. THAT, With Abuse of the legal process, and ignoring orders of the court, The

Republic of Tanzania, without obtaining any order of the Kisutu Resident

It4agistrates court at Dar es Salaam decided to Transfer Don Bosco to Arusha

whereby he was subsequently charged with 3 others and after 7 days of his

transfer to Arusha The Republic of Tanzania entered a Nolle prosequi to

discontinue hrs proceedings (Criminal case Pt NO. 1C12013) in the Absence of

Don Bosco and without notifying Don Bosco on the effect and status of his case

which unwarrantedly took away his freedom to leave as a free person based on

the false allegations which was levered against him and wantonly took away his

freedom as per the charge sheet at Kisutu Resident [t4agistrates court at Dar es

Salaam.

7. THAT, two days later, the case turned up in Preliminary inquiry under the

allegation that Don Bosco Gichana was a foreigner and according to the

amendments which were made to the lVoney Laundering Act No.12 of 2006

which was amended by Act No.12 of 2012. The Republic of Tanzania with ill

motives decideci to apply the amendment with a retrospective effect despite the

fact that the alleged offences as per the charge sheet were committed between

November , 2009 and February 2011 the tirne which is far beyond the amending

Act No. 1 of 2012 and for all purposes and intents The Republic of Tanzania

turned Don Bosco's case into preliminary inquiry case so that he spends more

time in prison as remendee awaiting committal proceedings to be complete and

to be committed to the High courtfor plea takirrg and Trial Respectively.

8. THAT, Preliminary hearirrg was to commence which was presided by Fatuma

IVlassengi J. sitting at ltllonduli at the Resident lVagistrate Court of Arusha at

Arusha in the criminal case Pl No.37l2013 for trial criminal sessions No.1 of

2015, surprisingly The Republic of fanzania objected that the Preliminary

2
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hearing should not proceed before Fatuma lt/assengi J. and according to The

Republic of Tanzania the reason behind the objection was to the effect that the

presiding magistrate erred during committal oroceedings and they prayed to

enter a nolle prosequi so that the criminal sess;ions 1012015 should be dismissed

and fresh committal proceedings should be conducted to rectify the alleged

errors as per the allegations of The Republic of Tanzania but the presiding judge

dld not grant their prayer in her wisdom she vrarned The Republic of Tanzania to

do justice and not abuse the legal process and persecute Don Bosco Gichana

g. THAT, after the order of the Courl denying the entering of the nolle prosequi by

The Republic of f anzania the plea taking and preliminary hearing was conducted

and finalized and the judge ordered that Don Bosco Gichana shall stand trial in

the next session as to be fixed by the deputy legistrar and Don Bosco Gichana

was ordered to remain in remand prison at Kisongo awaiting his trial.

10.THAT, Forthe grace of God, Don Bosco Gichana was summoned to appear for

hls trial, which was scheduled for hearing with effect from November and

December 2015 and the case was presided over by tt/jemmas J. Unfortunately,

The Republic of Tanzania once again entered a nolle prosequi under the

allegations that; during plea taking before Fatuma I\4assengi J. plea was made

by the Advocates of Don Bosco and as a result according to them it was a fatal

error which rendered the committal proceedings a nullity and once again the

order of entering a nolle prosequi was entered and fresh committal proceedings

was conducted in the Arusha lVagistrate Court at Arusha which was presided

over by his Hon. tVlagistrate Rwezile in criniinal committal (P.l)NO 60 of 2015

shortly after rectifying the error by The Republic of Tanzania in the subordinate

Court and immediately Don Bosco Gichana was committed to the High Court to

stand their trial originating from committal Proceedings No. 60 of 2015 which led

to Criminal Sessions Case No. 61 of 2015.

11.THAT, The Rep.ublic of Tanzania had maliciously fabricated evidence knowingly

that it is not allowed in law to fabricate evidence and those documents which

were not admitted into evidence by the court with competent jurisdiction could not

in any way be used in the same or new prcreedings based on the same facts

and same parties in order to prejudice Don Bosco Gichana in other words The

3
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Republic of Tanzania are trying to demonstrate that in Tanzania once accused

person are charged before any courl worth the name they are found guilty as

charged and the standard of proving the case beyond reasonable doubt shifts to

the accused Person

12. THAT, I am of the opinion that the fabrication and rectifying of the rejected

evidence and to re-use against Don Bosco is not in the interest of justice and it is

a total abuse of the legal process and this is rrot the rule of law but the rule of

persecution as The Republic of Tanzania violated the provision of Section 38(1),

(2) (a) and (b) of the mutual assistance in criminal matters Act (CAP 254 RE

ZOOZ) but The Republic of Tanzania is bound by the decision of the Trial Judge

delivered in lBth December 2015 and The Republic of Tanzania to the courl of

Appeal of Tanzania in Criminal Appeal No. 2 of 2015 but the appeal was

dismissed on the 22nd August 2016 which was read to both parties on the 15th

September 2016, but The Republic of Tanzania for its own reasons known to

them, they disobeYed both orders.

13. THAT, while Don Bosco was awaiting for the return of the file to the high court

for the continuation of the trial to the chagrin and dismissal of Don Bosco,

instead of The Republic of Tarrzania obeying orders to both the High Courl and

Court Appeal of Tanzania in Criminal Sessi{)ns Case No. 6112015 and the

judgment of the court of Appeal of Tanzania in criminal Appeal No.212016 which

was delivered on the 15 September2016, The State with ill will, bad motive and

his own volition he acted malafldes decided to circumvent the judgment of the

Courl of Appeal of Tanzania and the Ruling of the High Court of Tanzania as

stated herein above to show a total abuse of the Legal process and ignoring the

judgment and ruling of the Court as above cited. The Republic of Tanzania for

reasons best known by them between June 2017 and October 2017 with bad

faith decided to fabricate Evidence which v;as rejected by the courl as cited

herein above.

14. THAT, the state is aware by the doctrine of Estoppel by judgment, that when a

fact has been agreed upon or decided in court of records neither of the parlies to

the proceedings as the case may be allowed to call it again to question and have

L
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it tried at anytime thereafter, so long as the decision of the high court of Tanzania

at Arusha in criminal session case of No. 212016 stand un-reversed.

15. THAT, on the 30th October2OlT when criminal sessions case no. 6112015 was

called for continuation of hearing, The Repur,lic of Tanzania decided to enter a

Nolle prosequi. After heavy objection by Don Bosco who submitted that The

Republic of Tanzania prayer to enter a nolle prosequi was not in the interest of

justice but an abuse of the court process. On 31't October 2017 N/rango J. gave

a ruling allowing th.e Republic on the nolle prosequi however the judgment

operates as a bar to the republic to re-arrest Dcn Bosco and to be re-charged in

the resident [Vagistrate Court of Arusha.

15. THAT, unfoftunately the Republic of Tanzania maliciously and with bad faith

decide to disobey the ruling of l\4rango J. dated 31ut October 2017 that within the

common knowledge the responded comrnitteo a judicial error which defeats the

purpose of litigation as a process of judicial administration of justice and if the

court orders are not complied with, court decisions will be accorded no meaning,

and rendered impotent.

THAT, I have made the best efforts to have these matters addressed by the

relevant authorities all of which have failed to give a satisfactory response.

THAT, none of these issues raised in this Petition is pending in any coutl of Law

withln Kenya, Constitutional or any other legal body.

17.

18.
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WHEREFORE, we the humble petitioner pray that the National Assembly-

1. The National Assembly to invoke its powers under Article 125(1) of the

constitution and summon the cabinet secretary for foreign affairs to provide

. information whether the ministry has offered Mr. Gichana diplomatic

protection and the steps taken to safeguarcj his human rights.

2. Recommend the necessary Action to be taken, to ensure justice for Don

Bosco Gichana.

Dated this 8rh day of August 2018

I

NAME ADDRESS l.D. No. SIGNATURE

DAN OKEMWA

0122+e3 5e <

827 1-00200

NAI ROBI.

2961 661 6

LYN KEMBOI 520

ELDAIMA-RAVIN E

32498389 W
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MINUTES OF TTIE 67M SITTING OF THE DEPARTMENTAL COMMITTEE ON
DEFENCE & FOREIGN RELATIONS & COMMITTEE ON TRADE, INDUSTRY &
coopERATIVES HELD oN SATURDAY, l7r' NOVEMBER, 2018 IN THE lst
BOARDROOM , TIIE TRIBE, HOTEL AT 10.00AM

PRESENT

1. The Hon. Katoo Ole Metito, EGH, MGH, MP(Chairperson)
2. The Hon. Yusuf Hassan Abdi, MP
3. The Hon. Charles Kilonzo, MP
4. The Hon. Dido Ali Raso, MP
5. The Hon. Patrick Makau King'ola, MP
6. The Hon. Beatice NkathaNyagah, HSC, MP
7. The Hon. Major (Rtd.) Bashir Sheikh Abdullah, MP
8. The Hon. Ernest Ogesi Kirrai, 14P

9. The Hon. Nelson Koech, MP
10. The Hon. Asha Mohammed, MP

APOLOGY

1. The Hon. Richard Tongi, MP - Vice Chairperson
2. The Hon. Peter Mungai Mwathi, MP
3. The Hon. Martha Wangari Wanjir4 MP
4. The Hon. Memusi Ole Kanchory, MP
5. The Hon. (Dr.) Lilian Gogo, MP
6. The Hon. Vincent Kipkurui Tuwei, MP
7. The Hon. Moses Nguchine Kirima, MP
8. The Hon. Caleb Amisi, MP
9. The Hon. John Lodepe Nakara, MP

National Assembly Secretariat
l. Samuel Kalama
2. Ms. Brigitta Matti
3. Ms. Grace Karanja

4. lv{r. Rodgers Kilungya

AGENDA

1. Preliminaries

O Prayers

(ii) Introductions

Senior Clerk Assistant

Legal Counsel

Research Officer III
Audio Recording Officer
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(iii) Communication from the Chair
(iv) Adoption ofthe Agenda
(v) Confirmation of Minutes from the previous sittings
(vi) Matters Arising
2. Adoption of reports

a. on The Consideration of a Petition By Mr. Dan okemwa and Ms. Lyn Kemboi,

on the arrest and Detention of Mr. Don Bosco Gichana Ooga

b. The Official Visit to the Republic of Romania from October 1st -5th ,2}lg
c. Inquiry into the stahrs, Viability and Efficacy in implementation of the Kenya- Border

Seauitization project

d. On the Meeting With Member States & Secretariats (ECOWAS & EAC) To
Promote and Populariz*the Ratification of the Protocol on the Free Movement of
Persons And its Implementation Roadmap

3. fuiy Other Business

MIN.NO.DC.DFR/201 8/3 I 0 : PRELIMINARIES
The Chairperson called the meeting to order at l.30am. Prayer was read by Hon Ernest Ogesi
Kivai MP.

MIN.NO.DC.DFRI2018/311: ADOPTION OF TIIE AGENDA

The agenda of the meeting was adopted having been proposed by Hon. Yusuf Hassan, MP, and
seconded by the Hon. the Hon. Nelson Koech, MP respectively.

MIN.NO.DC.DFR/20181312: ADOPTIONOFTI{EREPORT

The following reports were unanimously adopted by the Committee as follows

1. The Consideration of a Petition by Mr. Dan Okemwa and Ms. Lyn Kemboi, on the a.rrest

and Detention of Mr. Don Bosco Gichana Ooga. Proposed by Hon. Nelson Koech and

seconded by Hon. Yusuf Hassan

2. The Official Visit to the Chamber of Deputies, Republic of Romania from October l't -
5tr ,2018. Proposed by Hon. Major (RtdJ Bashir Sleikh Abdullatr MP and seconded by
Hon. The Hon. Dido Ali Raso, MP

3. Inquiry into the status, Viability and Efficacy in implernentation of the Kenya- Border
Securitization project. The adoption was proposed by Hon. The Hon. Yusuf Hassan Abdi,
MP and seconded by Hon Mai. BashirAMullahi, MP
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4. On the Meeting With Member States & Secretariats (ECOWAS & EAC) To Promote and
Popularize the Ratification of the Protocol on the Free Movement of Persons and its
Implementation Roadmap. The adoption of the report was proposed by Hon. the Hon.
Ernest Ogesi Kivai, MP and seconded by and seconded by the Hon. Katoo Ole Metito,
EGH, MGH, MP

MIN.NO.DC.DFR/2018613: ADJOURNMENT AND DATE oF NEXT oF MEETING

And the time being l.30pm the Chaiqperson adjourned the meeting and to be reconvened on
Tuesday, 206 November, 2018.

Signed

Hon. Katoo Ole EGH, MGH, M.P
19

Date. 2^ tl r$
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MINUTES OF. THE 66', SITTING OF TIIE DEPARTMENTAL CoMMITTEE oN
DEFENCE & FOREIGN RELATIONS & COMMITTEE ON TRADE, INDUSTRY &
coopERATIvEs IrELD oN FRrDAy, t6t'NoNEMBER,2018 IN MEETING RooM ,

TRADE l\{ARK, HOTEL AT IO.OOAM

PRESENT
I The Hon. Katoo Ole Metito, EGH, MGH, MP(Chairperson)
2 The Hon. Yusuf Hassan Abdi, MP
3. The Hon. Charles Kilonzo, MP
4. The Hon. Dido Ali Raso, MP
5. The Hon. Patrick Makau King'ola, MP
6. The Hon. Beatrice Nkatha Nyagah, HSC, MP
7. The Hon. Major (Rtd.) Bashir Sheikh Abdullah, MP
8. The Hon. Ernest Ogesi Kivai, MP
9. The Hon. Asha Mohammed, MP

APOLOGY

The Hon. Richard Tongi, MP - Vice Chairperson
The Hon. Peter Mungai Mwathi, MP
The Hon. Martha Wangari Wanjira, MP
The Hon. Memusi Ole Kanchory, MP
The Hon. (Dr.) Lilian Gogo, MP
The Hon. Vincent Kipkurui Tuwei, MP
The Hon. Moses Nguchine Kirima MP
The Hon. Nelson Koech, MP
The Hon. Caleb Amisi, MP
The Hon. John Lodepe Nakara, MP
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National Assembly Secretariat
1. Samuel Kalama

2. Ms. Brigitta Matti
3. Ms. Grace Karanja

AGENDA

Senior Clerk Assistant

Legal Counsel

Research Officer III

l. Preliminaries

(i) Prayers

(ii) Intoductions
(iii) Communication from the Chair

(iv) Adoption of the Agenda

a
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(v) Confirmation of Minutes from the previous sittings
(vD Matters Arising
2, Considemtion of reports

a. On The Consideration of a Petition By Mr. Dan Okemwa and Ms. Lyn Kemboi,

on the arrest aand Detention of ltdr. Don Bosco Gichana Ooga

b. The Official Visit to the Republic of Romania from October lst -5th ,2018

3. Any Other Business

MIN.NO.DC.DFR/20 I 8/305 : PRELIMINARIES
The Chairperson called the meeting to order at 2.30arn. Prayer was read by Hon Emest Ogesi
Kivai MP.

MIN.NO.DC.DFW2018/306: ADOPTION OF TIIE AGENDA

The agenda of the meeting was adopted having been proposed by Hon. Yusuf Hassan, MP, and
seconded by the Hon. the Hon. Major (Rtd.) Bashir Sheikh Abdullah, MP respectively.

MIN.NO.DC.DFR/20181307: CONSIDERATION OF TIIE REPORT ON THE

CONSIDERATION OF A PETITION BY MR. DAN

OKENTWA AND MS. LYN KEMBOI, ON THE

ARREST AAI\D DETENTION OF MR. DON BOSCO

GICHANA OOGA

The Committee observed that;

l. The Minis$ of Foreign Affairs offered \{r. Gichana consular services and made effons

to safeguard his human rights

2. The due process of law was followed by the Tanzanian court, though it took long to

conclude.

3. For the of[ence of conspiracy; Don Bosco was sentenced to a fine of three hundred

million Tanzania shillings (Tshs.300,000,000.00) equivalent to KSh.13,243,989.02 or

USD 131,388.78 to be paid within one month from the date of the High Court decision

which was delivered on i 8th September 2018

4. Don Bosco Gichana paid all the fine and was freed by the Tanzanian court after five

years of detention on Tuesday 2od October, 2018

t
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5. Kenya and the Republic of Tanzania have embarked on the process of negotiating a

Bilateral Agleement on Transfer of Sentenced Persons.

Committee Recommendations

In view of the observations and findings made, the Committee recommended THAT:

l. The Ministy of Foreign Affairs should fast-tack the draft Agreement on Transfer of

Sentenced Persons and considers having an acceptable harmonized legal framework to

offer assistance to arrested persons within the East African Community.

2. Kenya Missions abroad need to reinforce consular support services for Kenyans detained

and held in foreign countries.

MIN.NO.DC.DFR/2018/308: TIIE OFFICIAL VISIT TO THE CHAMBER OF
DEPUTIES, REPI,'BLIC OF ROMAIYIA FROM
ocroBER lsr -5m,201g

The Committee considered the report and made the following observations and recommendations

Commiuee Observations

l. Romania has a robust cyber security response center that not only manages cyber threats

nationally but also globally;

2. There is need to reinvigorate diplomatic relations with Romania as there are many

sectors where Kenya can benefit. These sectors include education, training, cyber

security;

3. There is need to establish a diplomatic mission in Bucharest in order to revive and sustain

diplomatic relations with Romania;

4. There are a four outstanding MOU's between Kenya and Romania. The Mou's are in the

latter stage of negotiations. They are-

t
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(i) Draft bilateral agreement on Cultural Cooperation including education, science,

technology, mass media, youth and sports between Kenya and Romania;

(ii) Draft MOU between the Ministries of Foreign Affairs of Kenya and Romania on

the establishment of a joint committee for follow up on implemntation of

co operation pro grammes ;

(iii)Draft MOU between the Govemment of the Republic of Kenya and the

Government of Republic of Romania on Information Communication and

Technology; and

(iv)Draft Agreement on Avoidnnce of Double Tarcation and Prevention of Fiscal

Evasion with Respect to Tacation on Income.

5. Romania is interested in holding international tade fairs, expos and conferences where

Committee Recommendations

t The Committee recommends that-

1. The Government should ensure that cyber security, education, defence, and environment

are included as priority areas for upcoming bilateral negotiations with the Government of

Romania;

2. The Government to fast track the conclusion of the outstanding memoranda of

understanding between the two countries. They are-

(i) Draft bilateral agreement on Culnual Cooperation including education, science,

technology, mass medi4 youth and sports between Kenya and Romania;

(ii) Draft MOU between the Ministies of Foreign Aflairs of Kenya and Rornania on

the establishment of a joint committee for follow up on implemntation of

cooperation programmes;

a 4lPage
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(iii) Draft MOU between the Government of the Republic of Kenya and the

Government of Republic of Romania on Information Communication and

Technology; and

(iv) Draft Agreement on Avoidance of Double Taxation and Prevention of Fiscal

Evasion with Respect to Ta<ation on Income.

3. The Government to facilitate personnel exchange to Romania in order to leam

innovations and best practices where common areas of need have been identified;

4. Parliasrent creates a parliarnentary friendship group between Kenya and Romania to

enable stronger relations between the two counhies;

5. The National Chamber of Commerce to organise international hade fairs, exhibition,

expos and conferences in order for businessmen to meet up, exchange information and

intoduce new products into both markets.

MIN.NO.DC.DFR/2018/309: ADJOURNMENT AI\D DATE OF NEXT OF MEETING

And the time being 4.30pm the Chairperson adjourned the meeting and to reconvened on

Saturday, 176 November, 2018 at 10.00am.

Signed.

+
a

Hon. Ole EGH, MGH, M.P

Date. t ..\g
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MINUTES OF THE 65', SITTING OF THE DEPARTMENTAL COMMITTEE ON

DEFENCE & FOREIGN RTLATIONS & COMMITTEE ON TRADE, INDUSTRY &
coopERATrvES rrELD oN FRIDAy, 16" NOVEMBER,20tB IN MEETING RooM ,

TRADE MARK, HOTEL AT IO.()OAM

PRESENT
I. The Hon. Katoo Ole Metito, EGH, MGH, MP(Chairperson)
2. The Hon. Yusuf Hassan Abdi, MP
3. The Hon. Charles Kilonzo, MP
4. The Hon. Dido AIi Raso, MP
5. The Hon. Patrick Makau King'ola, MP
6. The Hon. Beatrice Nkatha Nyagah, HSC, MP
7. The Hon. Major (Rtd.) Bashir Sheiklt Abdullah, MP
8. The Hon. Ernest Ogesi Kivai, MP
9. The Hon. Asha Mohammed, MP

APOLOGY

The Hon. Richard Tongi, MP - Vice Chairperson
The Hon. Peter Mungai Mwathi, MP
The Hon. Martha Wangari Wanjir4 MP
The Hon. Men. ,si Ole Kanchory, MP
The Hon. (Dr.) i-ilian Gogo, MP
The Hon. Vincent Kipkurui Tuwei, MP
The Hon. Moses Nguchine Kirima, MP
The Hon. Nelson Koech, MP
The Hon. Caleb Amisi, MP
The Hon. John Lodepe Nakara, MP
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National Assembly Secretariat
1. Samuel Kalama

2. Ms. Brigitta Matti
3. Ms. Grace Karanja

AGENDA

Senior Clerk Assistant

Legal Counsel

Research Officer III

1. Preliminaries

(i) Prayers

(ii) Introductions

(iii) Communication from the Chair

(iv) Adoption of the Agenda
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(v) Confinnation of Minutes from the previous sittings

(vi) Matters Arising
2, Considetation of reports

i. Inquiry into the satus, Viability and Efficacy in implemenation of the Kenya- Border

Securitization project
ii. Or-, the Meeting With Member States & Secretariats (ECOWAS & EAC) To

Pronrote and Populariznthe Ratification of the Protocol on the Free Movement of
Persons And its Implementation Roadmap

3. Any Other Business

MIN.NO.DC.DFR/20 I 8/300 : PRELIMINARIES
The Chairperson called the meeting to order at 10:30am. Prayer was read by Hon Patrick Makau

MP.

MIN.NO.DC.DFW2018/301: ADOPTION OF TIIE AGENDA

The agenda of the meeting was adopted having been proposed by Hon. Dido Rasso, MP, and

seconded by the Hon. the Hon. Emest Ogesi Kivai, MP respectively.

MIN.NO. D C. D FR/20 18 I 302 : CONSIDERATION OF TITE REPORT ON INQUIRY
INTO TIM STATUS, VIABILITY AND EFFICACY IN
IMPLEMENTATION OF TIIE KEI\TYA. BORDER
SECI]RITIZATION PROJECT

The Committee considered the report and made the following observa.iions and

recommendations

Having considered the evidence adduced, the Committee made the following observations-

THAT,

1. The pace in the execution of the Kenya-somali Securitization project is slow.

2. It is imperative for the Govemment to open the Kenya-somalia Border. This will

lead to improvement in revenue collection when movement of persons and

services is regulated.

3. There is a significant improvement in the works currently undertaken by the

contactor.

4. The impact of the project is evident since its commencement. Since construction

of the fence, Mandera town has enjoyed relative peace with no incidences of

terror attacks.
a
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5. The project has been largely embraced by the local leadership in Mandera

County.

6. The security border wall will enhance security by ensuring that only the desirable

persons and goods are allowed into the country through gazettedentry points.

7. There is need for the Government to open the Kenya- Somalia Border. This will

lead to an improvement in revenue collection when movement of persons, goods

and services is regulated.

8. The National Youth Service upon handing over the project to the Ministry of

Defence they abandoned equipment related to the construction works in Mandera

town.

9. Insecurity in Mandera has adversely the economic activities in Mandera County.

Committee recommendations

The Committee recommends that:-

l. The Government should fast nack the completion of the Kenya- Somalia Border project.

The Ministry of Defence should come up with a comprelrensive budget plan and a

realistic timeline for the completion of the project.

2. The Government should open the border and the Customs offrces so as to allow legal

tade and enable it to collect taxes.

3. The concept of Border Security Management (BSM) should be strengthened to adopt a

multi-agency approach to bring on board as many relevant agencies as possible for an

effective Border Management and control.

4. On completion of the project the Government should establish a Border Patrol Force to

enhance rapid response capability.

5. The Govemment should provide adequate security in Mandera County to enable residents

carrying on with their economic activities such as quarrying

6. The National Youth Service should make arangements to ensure that all the abandoned

equipment that was to be used in the construction of the project in Mandera town should

be carted away as soon as possible.

t
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MIN.NO.DC.DFR/20r8/303: CONSIDERATION OF THE REPORT ON THE MEETING

WITH MEMBER STATES & SECRETARIATS (ECOWAS
& EAC) TO PROMOTE AND POPULARIZETHE
RATIFICATION OF THE PROTOCOL ON THE FREE
MOVEMENT OF PERSONS AND ITS IMPLEMENTATION
ROADMAP

The Committee considered the report andmade the following observations and recommendations

Committee observations: -

THAT

1. The sensitization program of the Protocol should consider countries with peculiar issues.

Counties have different processes in ratification of fteaties, agreements and conventions.

For example, Kenya faces terrorism, therefore there is need to foresee the challenges in
order to advocate for the Protocol. In this regard, political will is prudent in the signing of
the Protocol.

2. Opening of borders is good development. The Post-Cotonou Agreement is coming to an

end in 2020 therefore the opening of borders will help increasing the 15% trade in Africa;
3. The protocol is ratifiable, for example, Rwandq who has already signed the Protocol, has

21 exit ano entry points and has inter-border management systems which integrate all exit
and entry points. Rwanda is a pace-setter for the EAC on exit and entry points because

it's possible to combine migration with good border management;

4. Competing issues such as poverty, offers challenges for the free movement of people

because countries protect their local economies;

5. There is need to support leaders to ensure that the roadmap for the Protocol is achieved

and it should have timelines. The process of ratification starts with the executive. The AU
should write to the Executive for sensitization of the protocol;

6. In regards to the adoption of the AU passport, there will be financial implications on the

change owing to the fact that Kenya has recently adopted the EAC passport.The Kenyan

passport has been adopted as the best model for the AU passport in facilitating movement

within the AU Member States.

7. The EAC seems to be far ahead on the free movement of people and thus recommends

other RECs, such as the Arab Maghreb Union, to follow the EAC as an example.

Committee Recommendations
The Committee recommended the following:

,
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1. The AU, the RECs and Member States to synergize activities and programmes relating to

the African Continental Free Trade Agreement (ArcFTA) in tandem with the

implementation of the AU Free Movement Protocol

2. The AU, the RECs and Member States to utilize rhe Regional Consultative Process

(RCPs) for the promotion of the Protocol on Free Movement of Persons among AU
Member States.

3. The AU, RECs and Member States to involve regionaUnational parliaments, private

sector and civil society in the dissemination of information on the AU Protocol on Free

Movement of Persons

4, The AU, respective RECs and Member States to coordinate the process for exchange of
data on mobility of persons in the regions

5. The AU and respective RECs to assist Member States in stengthening their civil
registries

6. The AU, respective RECs and Member States to promote the establishment of joint
border patols among Member States

7. The AU and respective RECs to assist Member States to enhance the interconnectivity of
border information management systems.

8. RECs should emulate the EAC in offering free movement of persons and the adoption of
the AU passports.

MIN.NO.DC.DFR/2018804: ADJOTJRNMENT AI\D DATE OF NEXT MEETING

And the time being l.lOpm the Chairperson adjourned the meeting and to reconvened on Friday,

16n November, 2018 at 2.30PM.

Signed

1

Ole EGH, MGH, M.P
(

Date
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