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I.O PREFACE

On behalf of the Departmental Committee on Agriculture, Livestock and Cooperatives and

pursuant to provisions of Standing Order 227, it is my pleasant privilege and honour to present to

this House the Report of the Committee on the Public Petition on the alleged change of the

management model of Kenya Tea Development Authority to Kenya Tea Development Agency (a

Private entity). The petition was tabled before the House pursuant to Standing Order No. 225

(2)(a) by the Hon. Bernard Bett Kipkirui, M.P, on behalf of the farmers of Bomet County on 46

August,2015.

1.I MANDATE OF THE COMMITTEE

The Committee is established in accordance with the provisions of Standing Order No. 216,

with the following terms of reference: -

a) to investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

Ministries and departments ;

b) to study the programme and policy objectives of Ministries and departments and the

effectiveness of the implementation;

c) to study and review all legislation referred to it;

d) to study, access and analyze the relative success of the Ministries and departments as

measured by the results obtained as compared with their stated objectives;

e) to investigate and inquire into all matters relating to the assigned Ministries and

departments as they may deem necessary, and as may be referred to them by the House

or a Minister;

f) to vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except those under Standing Order 204 (Committee on

Appointments); and

g) to make reports and recommendations to the House as often as possible, including

recommendation of proposed legislation.

The Committee under Standing Order 227 is mandated to respond to the petitioner by way of a

report addressed to the petitioner or petitioners and laid on the floor of the House.
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I.2 COMMITTEE MEMBERSHIP

The Committee comprises the following Members:-

l. The Hon. Adan M. Nooru, MBS, M.P - Chairperson

2. The Hon. Kareke Mbiuki, M.P - Vice Chairperson

3. The Hon. Daniel Maanzo, M.P

4. The Hon. Silas Tiren, M.P

5. The Hon. Maison Leshoomo, M.P

6. The Hon. Mary Wambui, M.P

7. The Hon. (Dr.) Victor Munyaka, M.P

8. The Hon. Korei Ole Lemein, M.P

9. The Hon. John B. Serut, M.P

10. The Hon. Peter N. Gitau, M.P

11. The Hon. Florence Mutua, M.P

12. The Hon. John Kobado, M.P

13. The Hon. Benjamin Washiali, M.P

14. The Hon. Patrick Wangamati, M.P

15. The Hon. Phillip Rotino, M.P

16. The Hon. Raphael Letimalo, M.P

17. The Hon. Ayub Savula Angatia, M.P.

18. The Hon. WaitituMunyua, M.P

19. The Hon. Kimani lchung'wah, M.P

20. The Hon. Ferdinand Wanyonyi, M.P

21. The Hon. Kabando Wa Kabando, M.P

22.T\e Hon. Justice Kemei, M.P

23.The Hon. James Opiyo Wandayi, M.P

24.The Hon. Millie Odhiambo - Mabona, M.P

25. The Hon. Hezron Awiti Bollo, M.P

26.The Hon. Fredrick Outa, M.P

27.The Hon. Zuleikha Hassan Juma, M.P

28. The Hon. Alfred Kiptoo Keter, M.P

29.The Hon. Paul Simba Arati, M.P
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1.3 COMMITTAL AND CONSIDERATION OF THE PETITION

The petition was referred to the Departmental Committee on Agriculture, Livestock and

Cooperatives in accordance with Standing Order 227 (l) for consideration and preparation of a

report within 60 days. The Committee considered the petition in accordance with the provisions

of Standing Order 227 (l) and (2).

ln considering the petition, the Committee invited and held meetings with the petitioners (Mr.

Samuel Langat, Mr. Stephen Cheruiyot, Mr. Richard Kipyegon among others) and the

Management of KTDA.

I.4 THE PRAYERS IN THE PETITION

The petitioners had prayed that the National Assembly through the Departmental

Committee on Agriculture, Livestock and Cooperatives:-

I. Recommends an audit of Kenya Tea Development Agency (KTDA) and subsidiary

companies

II. Establishes how the Kenya Tea Development Agency (a private agency) acquired the

rights to tea factories owned by small scale farmers.

ru. Establishes the method used in registration and incorporation of farmers' factories; and

ry. Reviews/repeals any legislation in regard to the tea sector

1.5 COMMITTEE OBSERVATIONS

The Committee observed the following from the meetings held and the submissions presented;

a) The Committee had earlier visited Tea factories in Bomet County, and most matters in the

petition had been addressed in another petition.

b) The issues raised in the petition by Small Scale Tea farmers of Bomet County were

substantially similar to the pleadings before the High Court of Kericho that was presented

by the Governor of Kericho on I 5th December,2Ol4 (Petition number I 8 of 2014).

c) The Petitioners did not make full disclosures in accordance with the provisions of Standing

Order 223 (g that require Petitioner(s) to indicate in the Petition whether the issues in

3
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respect of which the petition is made are pending before any court of law or other

Constitutional or Legal body.

1.6 RESPONSE TO THE PRAYERS IN THE PETITION

The Committee resolved not to consider the petition funher as it cannot deliberate on the issues

raised in the petition without substantially commenting on the matters the Court has to determine

in accordance with the provisions of Standing Order 89 on matters sub judice. However when the

Petition in the High Court is finalized and petitioners are of the view that critical matters

regarding their petition to the National Assembly are not addressed, the Petitioners have a right

to Petition the National Assembly afresh.
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2.0 ADOPTION OF THE REPORT

We, the members of the Departmental Committee on Agriculture, Livestock and Cooperatives,

have pursuant to Standing Order 199, adopted this Report of Petition on the alleged change of

the management model of Kenya Tea Development Authority to Kenya Tea Development

Agency (a Private entity).and affix our signatures to affirm our approval and confirm its

accuracy, validity and authenticity.

1. Hon. Adan M. Nooru, MBS, M.P

2. Hon. Kareke Mbiuki, M.P

3. Hon. Daniel Maanzo, M.P

4. The Hon. Silas Tiren, M.P

5. The Hon. Maison Leshoomo, M.P

6. The Hon. Mary Wambui, M.P

7. The Hon. (Dr.) Victor Munyaka, M.P

8. The Hon. Korei Ole Lemein, M.P

9. The Hon. John B. Serut, M.P

10. The Hon. Peter N. Gitau, M.P

11. The Hon. Florence Mutua, M.P

12. The Hon. John Kobado, M.P

13. The Hon. Benjamin Washiali, M.P

14. The Hon. Patrick Wangamati, M.P

15. The Hon. Phillip Rotino, M.P

16. The Hon. Raphael Letimalo, M.P

17. The Hon. Ayub Savula Angatia, M.P.

18. The Hon. Waititu Munyua, M.P

19. The Hon. Kimani Ichung'wah, M.P

20. The Hon. Ferdinand Wanyonyi, M.P

21. The Hon. Kabando Wa Kabando, M.P

22.The Hon. Justice Kemei, M.P

23. The Hon. James Opiyo Wandayi, M.P

24.The Hon. Millie Odhiambo, M.P

25.The Hon. Hezron Awiti Bollo, M.P

-Chairperson ... ....

-Vice Ch

V/,14{^
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26.The Hon. Fredrick Outa, M.P

27.The Hon. Zuleikha Hassan Juma, M.P

28. The Hon. Alfred Kiptoo Keter, M.P

29.The Hon. Paul SimbaArati, M.P

2.I ACKNOWLEDGMENT

The Commiuee wishes to sincerely thank the Offices of the Speaker and the Clerk of the

National Assembly for the support extended to it in the execution of its mandate.

I take this opportunity to thank all the Members of the Committee for their patience, sacrifice,

endurance and hard work during the long sitting hours under tight schedules which enabled us to

complete the tasks within the stipulated period.

The Committee wishes to record its appreciation for the services rendered by the staff of the

National Assembly attached to the Committee. Their efforts made the work of the Committee

and the production of this Report possible.

Finally, it is my pleasant duty on behalf of the Departmental Committee on Agriculture,

Livestock and Cooperatives, to present this report to the House in accordance with the provisions

of Standing Order 227

GNED:
t4 o5 l*,((

DATE

THE HON. ADAN M. NOORU, MBS, M.P.

CHAIRPERSON DEPARTMENTAL COMMITTEE ON AGRICULTURE, LIVESTOCK

AND COOPERATIVES
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2.0 BACKGROUND

The petitioners of Small Scale Tea Farmers from Bomet County exercised their rights under

Article 37 of the Constitution of Kenya 2010, which grants all persons the rightto petition

public authorities.The Petition was presented to the House by the Hon. Bernard Bett

Kipkirui, M.P, on 4s August ,2015 in accordance with Standing Order No. 225 (2)(a).

The petitioners wished to draw the attention of the House to the following, that:-

L In year 1999 the Government introduced a Policy Paper on tea liberalization geared

towards tea industry reforms to ensure efficiency and better returns to the tea farmers

and this has led to the amendment of Tea Act (Cap 433)

II. The year 2000 the Government privatized the Kenya Tea Development Authority

giving rise to Kenya Tea Development Agency

III. The Kenya Tea Development Agency (KTDA) is responsible for management of the

small holder tea sub-sector and in particular the production processing and marketing

of high quality tea and management of tea farming

IV. The Tea (Amendment) Act ,201I does not provide for ownershipand administrative

aspects ofTea Factories and/or agencies

V. The Kenya Tea Development Agency appears to be micromanaging the affairs of the

agency and thus failed in its mandate.

VI. A few individuals have conspired to withhold information in regard to shareholding ,

equity and rights from these small scale farmers and have fraudulently edged out

some farmers/shareholders by registering their factories without consulting the

stakeholders

VII. The Kenya Tea Development Agency is allegedly mismanaging the tea factories and

tea subsidiary companies leading to low tea prices.

VI[. The tea farmers no longer enjoy their rights and this has led to decline in tea returns

IX. In year 2007 the Government constituted a taskforce to reform the tea sector and

boost the small scale farmers returns. The Taskforce recommendedestablishment of

subsidiary companies with the main membership being farmers. These companies

comprises; Green Land Fedha Ltd ,Majani Insurance Ltd , KTDA Power generating

Company Ltd ,Chai Trading Company Ltd ,KTDA Management Services Ltd and
7



Kenya Tea Packaging Ltd.

X. Implementation of these recommendations has led to confusion and uncertainty in the

tea sector, which needs to be resolved.

3.0 SUBMISSIONS AI\D EVIDENCE

The Committee invited the petitioners and the Management of the Kenya Tea Development

Agency for meetings on diverse dates.

During the meetings, written and oral evidence was adduced as recorded hereunder:-

3.1 Submissions by the Hon. Benard Bett Kipkirui, M.P and Representatives
of Small Scale farmers from Bomet County

The representatives of the petitioners appeared before he Committee on 22"d October 2015 and

one Mr. Samuel Langat made the following submissions. That;

a) During the change of management structure of KTDA, Farmers were given forms to fill
in which it was cater to the needs of the farmer, it restricted the farmer to only supplying

of Tea and buy shares from one factory, this arrangement was unfair and denied farmers

their economic rights.

b) The right of membership of the farmer to KTDA shall be terminated if they leased their

land without authority from the factory manager.

c) The Agency is mismanaging Tea factories and Tea subsidiary factories thus leading to

low pricing.

d) The new Eurangement has obligated the farmer to deliver Tea to only one factory hence

denying the farmer the rights of enjoying benefits of market pricing.

e) Some individuals have conspired to withhold information in regard to shareholding of the

farmer.

0 Farmers pooled up their resources to build factories thus they should be informed clearly

on percentage of their share ownership. KTDA became a monopoly institution, instead of
becoming an agency as recommended by the 1999 Act.

8



g) The l0th Parliament recommended that KTDA should diversify its products, but instead,

money was collected from the Subsidiary factories. Subsidiary companies which

according to the petitioners are independent and autonomous entities.

h) The subsidiary factories have now been reduced to private companies and owned by the

Managing Directors of KTDA.

i) The new KTDA structure meant that farmers were to buy shares from KTDA. However

the farmers issues would only be handled at the factory level, all factories are under

KTDA hence this has made impossible for the farmer to access KTDA and company that

they own.

j) The Taxation regime of tea is prejudicial since they are being taxed twice

k) The prayers in the petition are not pending before any Court of Law.

3.2 Submission by the Mr. Lerionka Tiampati, Group Chief Executive Officer, Kenya

Tea Development Agency (KTDA)

The Group Chief Executive Officer of Kenya Tea Development Agency (KTDA), Mr. Lerionka

Tiampati appeared before the Committee on ll'hFebruary, 2016 and made the following

submission:

That the prayers in the Petition by Small Scale Tea farmers from Bomet County are similar with

the pleadings of a petition that was presented by the Governor of Kericho County on 15th

December, 2014 (Petition number l8 of 2014) before the High Court of Kericho.

4.0 COMMITTEE OBSERVATIONS

The Committee observed the following from the meetings held and the submissions presented.

That:-

a) The Committee had earlier visited Tea factories in Bomet County, and most matters in the

petition had been addressed in another petition.

b) The issues raised in the petition by Small Scale Tea farmers of BometCounty were

substantially similar to the pleadings before the High Court of Kericho that was presented

by the Governor of Kericho on I 5th December, 2014 (Petition number I 8 of 2014).

9



c) The Petitioners did not make full disclosures in accordance with the provisions of Standing

Order 223 (g that require Petitioner(s) to indicate in the Petition whether the issues in

respect of which the petition is made are pending before any court of law or other

Constitutional or Legal body.

d) The Committee while considering the petition in the High Court Kericho against the

Petition by Small Scale Tea farmers particularly from Bomet County noted the following

similarities ; -

PETITION NO. 18 OF 2014.

Paragraph 61 of the petition refers to the

privatization of KTDA in the year 2000.

Paragraph 63 of the petition questions the

manner in which KTDA was privatized.

Paragraph 64 of the petition makes specific

reference on how the authority became

privatized to become the Agency.

Paragraph 8l of the Petition makes specific

reference to the take over and the specific

reform measures that were to be implemented.

PUBLIC PETITION

PARLIAMENT

TO

1 Paragraph I of the Petition presented to

Parliament provides for the 1999

government policy paper on tea

liberalization geared towards ensuring

efficiency in the industry.

Paragraph 8l of the petition lists the reform

policy measures that are contained in the

sessional paper No.2 of 1999.

Paragraph 84 of the petition lists another policy

measure that affected factory companies on

management under the sessional paper.

2. Paragraph II of the petition provides for

the privatization of the Kenya Tea

Development Authority to Kenya Tea

Development Agency.

J Paragraph III provides for the mandate

of Kenya tea development agency in

the management of small holder sub

sector.

Paragraphs 57, 58, 59,60, 62,64,65,68,72,

81, 82, 83, 85, 85, 89 andl39 of the Petition

provides facts on how the agency has managed

the small holder subsector.

10



Paragraph 66 elaborates on the relationship of

the Agency and the factory companies.

Paragraph 70 differentiates the manner in which

tea plantations are managed as compared to the

small scale sub sector.

4 Paragraph IV provides for the Tea

(amendment) Act 2011 which does not

provide for the ownership and

administrative aspects of tea factories

or agencies.

Paragraphs 56, 58, 65, 66,84, 86 and 89 refers

to the legal ownership structure of tea factory

companies vthich according to the Petitioner is

not clear and the fact that small scale farmers

have lost control over their tea factories.

5 Paragraph V of the petition shows that

the Agency was micromanaging.

Paragraphs 80 and 82 of the Petition elaborates

on how the agency through management

agreements took control over the functions

devolved to farmers through their tea factories.

Paragraphs 83 and 85 outlines on how farmers

lost their role in the management of finances of

the very companies they own shares in.

Paragraph 87 outlines on how the agency

should act i.e. as an agent but in this case the

agency has gone further to take total control in

all the factories in processing and trading of tea

and fuither acts as an insurer and bank for all

money due to small scale tea farmers.

6 Paragraph VI explains on how few

individuals were withholding

information on shareholding.

Paragraph 107 outlines how the Agency has

formed seven other subsidiaries without

involving the shareholders the small scale

farmers.

7 Paragraph VII outlines how the agency

is mismanaging the tea factories.

Paragraphs 62, 103, 105, and 106 and the

prayers sought refer to the issue of

mismanagement of the tea factories.

11



8 Paragraph VIII deals with the farmers

enjoyment of rights and declined tea

retums

Paragraphs 51, 57,58, 59, 60, 68, 72,76,77,

104, 106, ll7,146, 147, 165, lg2, lg3, lg4,

187, 188 and the prayers sought refer to the

issue of tea farmers' rights and declined tea

returns.

9 Paragraph IX and X deals with the Tea

task Force and Subsidiary companies of

the Agency.

10.

I l. The petitioners' prayers go hand in hand with the prayers sought in the petition before the

High Court. In the Petition to Parliament, the Petitioner prays for an audit of the Agency while

Petition no. 18 of 2014, the prayers sought from (cc) to (ll) invoke the power of the court to

request an investigation and look into the business of the Agency since its privatization.

Several paragraphs of the Petition deals with

the subsidiary companies and how they were

constituted and managed. These paragraphs

include 78, l0l, 108 and 151.

Issues in this case are currently pending in Hig.

Court Petition No.l8 of 2014.

5.0 COMMITTEE RECOMMENDATIONS

In view of the above similarities between this Public Petition and Petition No 18 of 2014 at the

High Court of Kenya, the Committee recommends that;

Due to the Sub Judice rule in accordance with Standing Orders 89, the Committeecannot

deliberate further on the issues raised in the Petition without substantially commenting on the

matters the Court has to determine. However when the Petition in the High Court is finalized and

petitioners are of the view that critical matters regarding their petition to National Assembly are

not addressed, the Petitioners have a right to Petition the National Assembly afresh.

12
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THE NATIONAL ASSEMBLY

ELEVENTH PARLIAMENT

rrHtRD sEssroN)

PUBLIC PETITION
ON ALLEGED CHANGE OF THE MANAGEMENT MODEL OF KENYA TEA DEVELOPMENT

AUTHORITY TO KENYA TEA DEVELOPMENT AGENCY (A PRIVATE ENTITY)

l, the UNDERSIGNED, on behalf of Citizens of Kenya and in particular small scale tea
farmers in Bomet County,

DRAW the attention of the House to the following:-
i. THAT, in the year 1999 the Covernment introduced a Policy Paper on tea

Iiberalization geared towards tea industry reforms to ensure efficiency and better
returns to the tea farmers and this led to the amendment of the Tea Act (Cap 433).

ll. THAT, in the year 2OO0 the Covernment privatized the Kenya Tea Development
Authority giving rise to the Kenya Tea Development Agency;

THAT, the Kenya Tea Development Agency (KTDA) is responsible for the
management of the smallholder tea sub-sector and in particular the production,
processing and marketing of high quality tea and management of tea farming;

THAT, the Tea (Amendment) Act,2011 does not provide for the ownership and
administrative aspects of the Tea Factories and/or agencies;

THAT, the Kenya Tea Development Agency appears to be micromanaging the affairs
of the agency and has thus failed in its mandate;

THAT, a few individuals have conspired to withhold information in regard to
shareholding, equity and rights from these small scale farmers and have fraudulently
edged out some farmers/shareholders by registering their factories without consulting
the stakeholders;

THAT, the Kenya Tea Development Agency is allegedly mismanaging the tea factories
and tea subsidiary companies leading to low tea prices;

ilt

lv.

VI
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PUBLIC PETITION

ON

ALLEGED CHANCE OF THE MANAGEMENT MODEL OF KENYA TEA DEVELOPMENT

AUTHORITY TO KENYA TEA DEVELOPMENT AGENCY (A PRIVATE ENTITY)

viii. THAT, the tea farmers no longer enjoy their rights and this has led to declined tea

retu rns;

tx. THAT, in the year 2OO7 the Government constituted a taskforce to reform the tea

sector and boost the small scale farmers returns. The taskforce recommended

establishment of subsidiary companies with the main membership being farmers.

These companies comprise: Creen Land Fedha Limited, Majani lnsurance Limited,

KTDA Power Cenerating Company Limited, Chai Trading Company Limited, KTDA

Management Services Limited, Kenya Tea Packaging Limited, Tea Research lnstitute;

THAT, implementation of these recommendations has led to confusion and

uncertainty in the tea sector, which needs to be resolved:

NOT|N6, that the issues in respect of which this Petition is made are not pending

before any court of law or any constitutional or legal body'

THEREFORE, your humble petitioner (s) prays that Parliament through the Departmental

Committees Agriculture.Livestock and Cooperatives: -

i. Recommends an audit of the Kenya Tea Development Agency and the

subsidiary companies;

ii. Establishes how the Kenya Tea Development Agency (a private agency)

acquired the rights to tea factories owned by small scale farmers:

iii. Establishes the method used in registration and incorporation of farmers'

factories; and

iv. Review/repeals any legislations in regard to the tea sector.

And your Petitioner (s) will ever pray

PRESENTED BY

'-ffi.
HON. BERNARD BETT KIPKIRUI, MP

MEMBER FOR B OMET EAST CON

Date ..;i. i..':..1.:.:. 1..:,

STITUENCY
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MINUTES OF THE 7Ih sIfiING OF THE DEPARTMENTAL COMMIfiEE ON

ei[rcuiruRr, uvrsTocK AND cooPERATIVES (Adoption of !n-c!.KTDA & Galana

ii;il-#io'on THURsDAv rsth FEBRUARv 2016, AT 2na FLooR, PRoTEcrloN

HOUST PARLIAMENT BUILDINGS AT IO.3O A.M.

Present

1. Hon. Adan M. Nooru' MBS, M.P - Chairperson

2. Hon. Kareke Mbiuki, M.P

3. Hon. Daniel Maanzo, M.P

4. Hon. Mary $Uambui, M.P

5. Hon. Patrick Wangamati, M.P

6. Hon. John B. Serut, M.P

7. Hon. Benjamin Washiali' M.P

8. Hon. Silas Tiren' M.P

9. Hon. Peter N. Gitau, M.P

10. Hon. Maison Leshoomo, M.P

11. Hon. PhilliP Rotino, M.P

12. Hon. RaPhael Letimalo, M.P

13. Hon. Ferdinand WanYonYi' M.P

14. Hon. Florence Mutua, M.P

15. Hon. (Dr.) Victor MunYaka, M'P

15. Hon. James OPiYo WandaYi, M'P

17. Hon. Zuleikha Hassan Juma, M'P

18. Hon. John Kobado, M.P

Apologies

1. Hon. Alfred K. Keter, M.P

2. Hon. Waititu MunYua, M.P

3. Hon. Millie Odhiambo - Mabona, M'P

4. Hon. Korei Ole Lemein, M.P

5. Hon. Fredrick Outa, M.P

6. Hon. Justice Kemei' M.P

7. Hon. Paul Simba Arati, M'P

8. Hon. Kabando Wa Kabando, M'P
g. Hon. AYub Savula Angatia, M'P'

1



10. Hon. Kimani lchung'wah, M.P

11. Hon. Hezron Awiti Bollo, M.P

ln Attendance:

Kenya National Assembly Secretariat

1. Mr. Benjamin Magut
2. Mr. Ahmad Adan GuliYe

3. Mr. David Ngeno

- First Clerk Assistant

- Third Clerk Assistant

- Research Officer

Min. O29 /201 6 : Prelimi naries

l. The meeting was called to order at 10.49 a.m. and Prayers were said by Hon.

Kareke Mbiuki, M.P

ll. The agenda of the day's meeting was adopted as stipulated in the notice of

meeting.

Min. 030/20162 Confirmation of Minutes

The minutes of the 5th siting was confirmed as true record of the Committee's

deliberation after it was proposed and seconded by Hon' Mary Wambui' M'P and Hon'

Philip Rotino, M.P

Min. O31/2015: Matters Arising

Under min. 025l2O16-lll

The Committee resolved to visit Kenya Meat Commission (KMC) on Tuesday,23'd

February 2Ol6 at 11.30 a.m. after the consideration of Budget Poliry Statement (BPS)'

Min. 032/2016: AdoPtion of RePorts

a) Adoption of the report of the petition by the stakeholders of Kenya Planters

Cooperative Union (KPCU) Ltd on the removal of the Commissioner for

Cooperative DweloPment

The Committee adopted the report of the petition by the Stakeholders of Kenya Planters

Cooperative Union (KPCU) Ltd on the removal of the Commissioner for cooperative

Development with the following recommendation;

Due to Sub-Judice rule, the Committee cannot deliberate further on the issues

raised in the petition without substantially commenting on the matters the Court has to

determine. However if and when the Judicial Review in the Court of Appeal is finalized

and petitioners are of the view that critical matters regarding their prayers to National

2



Assembly are not addressed, the Petitioners have a right to Petition the National

Assembly afresh.

b) Adoption of the report on The Petition on the Alleged Change of the

Management Model of Kenya Tea Development Authority to Kenya Tea

Dwelopment Agenqy (A Private Entity)

The Committee adopted the report on the petition on the Alleged change of The

Management Model of Kenya Tea Development Authority to Kenya Tea

Development Agency (A Private Entity) with the following recommendation;

Due to the Sub Judice rule, the Committee cannot deliberate further, on the issues

raised in the petition without substantially commenting on the matters the court has to

determine. However if when the petition in the High Court is finalized and petitioners

are of the view that critical matters regarding their prayers to National Assembly are not

addressed the Petitioners have a right to Petition Parliament afresh'

c) Adoption of the Report of the Galana/Kulalu Food Security Project (6KFSP)

The Committee has deliberated on the Galana/Kulalu Food Security Project report and

resolved that all the necessary documents such as copies of the signed loan agreement,

the lease agreement between National lrrigation Board (NlB) and Agricultural

Development Corporation (ADC) be availed to the Committee before it reaches

conclusive recommendati ons.

Min. 033/2016: Adjournment

There being no other busi ess to discuss, the meeting was adjourned at l1'58 a'm'

t-

si

ON ADAN MOHAMED NOORU, MBS, M.P.

(ChairPerson)
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MINUTES OF THE 4thSIfiING OF THE DEPARTMENTAL COMMIfiEE ON
AGRICULTURE, LIVESTOCK AND COOPERATIVES (Meeting with PS Cooperative
Development and Managing Director KTDA on KPCU & KTDA Petitions respectively)

HELD ON THURSDAY IIth FEBRUARY 2016, AT COMMIfiEE ROOM 7 MAIN
PARLIAMENT BUILDINGS AT IO.OO A.M.

Present

1. Hon. Adan M. Nooru, MBS, M.P 'Chairperson
2. Hon. Kareke Mbiuki, M.P

3. Hon. Daniel Maanzo, M.P

4. Hon. Mary Wambui, M.P

5. Hon. Patrick Wangamati, M.P

6. Hon. John B. Serut, M.P

7. Hon. BenjaminWashiali, M.P

8. Hon. Silas Tiren, M.P

9. Hon. Maison Leshoomo, M.P
.l0. Hon. Waititu Munyua, M.P
.l1. Hon. Phillip Rotino, M.P-
.l2. Hon. Ferdinand Wanyonyi, M.P
,l3. Hon. Florence Mutua, M;P

14. Hon. Justice Kemei, M.P
.l5. Hon. Zuleikha Hassan Juma, M.P

16. Hon. Millie Odhiambo - Mabona, M.P

17. Hon. (Dr.) Victor Munyaka, M.P

18. Hon. James OpiyoWandayi, M.P

19. Hon. Korei Ole Lemein, M.P

20.Hon. Fredrick Outa, M.P

Apologies

Hon. Alfred K. Keter, M.P

Hon. Paul Simba Arati, M.P

Hon. Raphael Letimalo, M.P

Hon. KabandoWaKabando, M.P

Hon. Peter N. Gitau, M.P

Hon. AyubSavulaAngatia, M.P.

Hon. Kimani lchung'wah, M.P

Hon. John Kobado, M.P

Hon. HezronAwitiBollo, M.P

1.

2

3

4

5

6

7

B

9

L



In Attendance:
Kenya National Assembly Secretariat

1. Mr. Benjamin Magut - First Clerk Assistant
2. Mr. Ahmad Adan 6uliye- Third Clerk Assistant
3. Ms. Brigita Mati - Legal Counsel
4. Mr. Stephen Nyakuti- Audio Office

State Department of Cooperative Officials

1. Mr. Ali Noor lsmail,CBS

2. Mr. Philip N Cichuki

3. Mr. David K Obonyo

4. Mr. Symon Mburia

KTDA Management

1. Mr. LerionkaTiampati - Managing Director, Kenya Tea Development
Agency

- Company Secretary, Kenya Tea Development
Agency

2. Mr. John Kennedy Omanga

Min. 01 4/2Ol 6 : Prel iminaries

1,. The meeting was called to order at 10.30 a.m. and prayerr were said by Hon.
Korei Lemein, M.P.

2' The Chairperson welcomed the members and the witnesses to the meeting.
3. The agenda was adopted as stipulated in the notice of meeting.

Min. 01512016: Presentation by the Principal Secretary, State Department of
Cooperatives

The Principal Secretary informed the Committee of the following in response to the
prayers raised in the petition;

i) Under the Cooperatives Societies Act, the Commissioner for Cooperative
Development has not contravened any legal provisions to warrant sanctioning,
censoring him and removing him from his position.

ii) The issue of Commissioner being Board member of Kenya Cooperative Coffee
Exporters (KCCE) Ltd, Cooperative lnsurance Company (ClC) Ltd or any other

- Principal Secretary, State Department of
Cooperatives Development

- Ag. Commissioner for Cooperative
Development

- Assistant Commissioner for Cooperative
Development

- Chief Cooperative Officer

2



L Cooperative organization should not cause any conflict of interest with KPCU

mandate. The Commissioner's responsibility under the Cooperative law and to
provide advisory role on the cooperatives growth and development.

iii) The interim Board went to the High Court challenging the elections of KPCU Ltd

that was held on 31n July, 2014. The matter was heard and determined by Justice

Weldon Korir whereby the Court called for fresh elections within 90 days. The

complainants filed an appeal and the matter is still pending in court.

iv) The Ministry has and will continue to support the revival of KPCU Ltd in order to
provide the required services to its shareholders.

v) The Ministry recommends that coffee farmers be allowed to elect a substantive

board as per Bylaws, Memorandum and Articles of Association of KPCU Ltd.

vi) Coffee cooperative societies are shareholders of Cooperative Bank and the

Ministry is not aware of any meddling by Cooperative Bank of Kenya on KPCU

matters.

Committee Observation

i) The Ministry was asked to liaise with the office of the Attorney General and fast

track the pending matter before the court to its logical conclusion as farmers have

been suffering for a long time.

ii) The Ministry was asked to submit to the Committee copies of the appeal filed by

the complainant by Tuesday, the following week.

Min. 016/2O16: Presentation by KTDA Management

The Managing Director informed the Committee of the following raised in the petition;

i) The Committee was informed that a petition of the same substance and nature as

that of the petition before the Committee is pending before the High Court. The

petition was filed the Covernor of Kericho County on l5th December 2014 and is

referenced as petition no. lB of 2014.

ii) The pleadings pleaded in the High Court Petition are similar to the prayers in the
petition before the Committee.

Committee Observation

The Committee directed the legal counsel to analyze the petition before the High Court
and determine whether the pleadings are similar to the prayers in the petition before the
Commiittee.

3



Min. O1il201 6: AdJoumment

Since there is no other business to transact, the meeting was adjourned at l.2O p.m.

a

t

Slgnature

Date.

HON ADAN MOHAMEDNOORU, MBS, M.P.

M (Chalrperson)
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MINUTES OF THE 61STSIfiING OF THE DEPARTMENTAL COMMIfiEE ON
AGRTCULTURE, LTVESTOCK AND COOPERATIVES (CONSIDERATION OF SEEDS AND
PIANT VARIETIES AMENDMENT BILL 2015 AND MEETING WITH PETITIONERS ON A
PETITION REGARDING ALLEGED CHANGE OF THE MANAGEMENT MODEL OF

KENYA TEA DEVELOPMENT AUTHORITY TO KENYA TEA DEVELOPMENT AGENCY )

HELD ON THURSDAY 22ND OCTOBER ,9TH FLOOR HARAMBEE PIAZA PARLIAMENT

BUILDINGS AT 1O:3OAM.

Present

1. Hon. Waititu Munyua, M.P - Chairperson of Session

2. Hon. (Dr.) Victor Munyaka, M.P
3. Hon. John B. Serut, M.P
4. Hon. Florence Mutua, M.P
5. Hon. Patrick \X/angamati M.P
6. Hon. James Opiyo Wandayi, M.P
7. Hon. Silas Tiren, M.P
8. Hon. Millie Odhiambo -Mabona, M.P
9. Hon. Ayub5avulaAngatia, M.P
10. Hon. Kimani lchung'wah, M.P
.l1. Hon. Daniel Maanzo, M.P
12. Hon. Benjamin Washiali, M.P
.l3. Hon. Phillip Rotino, M.P.

Apologies

'1. Hon. Adan M. Nooru, MBs, M.P
2. Hon. Kareke Mbiuki, M.P
3. Hon. Mary Wambui, M.P
4. Hon. Kabando Wa Kabando, M.P
5. Hon. Hezron Awiti Bollo, M.P
6. Hon. Maison Leshoomo, M.P
7. Hon. Peter N. 6itau, M.P
B. Hon. Paul Simba Arati, M.P
9. Hon. Korei Ole Lemein, M.P
.l0. 

Hon.Maanzo Daniel Kitonga,M.P
11. Hon. Fredrick Outa, M.P
I2. Hon. Zuleikha Hassan Juma, M.P
.l3. Hon. John Kobado, M.P
14. Hon. Raphael Letimalo, M.P
15. Hon. Ferdinand WanyonYi, M.P
.l6. Hon. Alfred K. Keter, M.P

- Chairman
- Vice Chairperson



ln Attendance:

Honorable Members of National Assembly

l. Hon. Bernard Bett Kipkirui, M.p
2. Hon. Ronald Tonui, M.p

Kenya National Assembty Secretariat

1. Mr. Benjamin Magut
2. Ms. Angeline Naserian
3. Ms. Clara Kimeli

Officials from KEPHIS

1. Dr. Esther Kimani -Ag. CEO
2. Mr. Simon M. Maina -KEPHIS

Petitioners from Bomet County.

1. Mr. Samuel Langat
2. Mr. Stephen Cheruiyot
3. Mr. Richard Kipyegon
4. Mr. Charles Bett
5. Mr. Jonah Kipkorir

Min. 265 /2Ol 5 : Preli minaries

ll

lil

-Bomet East

-Bomet Central

- First CIerk assistant
- Third Clerk Assistant
- Legal Council

The meeting was called to order at 10.50am and prayer was said by Hon.Florence
Mutua, M.P.
The Committee nominated Hon. Waititu Munyua, M.P as the Chairperson, it was
proposed by Hon John serut,M.p and seconded by Hon Ayub savula,M.p
The Chairman informed the Committee of the day's agenda and it was adopted as
stipulated in the notice of meeting.

MIN'265/2015 Meeting with Officials from KEPHIS on the Seeds and ptant Variety
(Amendment) Bill 2OtS.

The following are suggestions from KEpHIS:

Section 2(a) should be considered by deleting the word National plant generic resource
centre and substituting therefore with plant Resources research centre.



The Committee disagreed with the proposal as its stated in the constitution research is a

national function. Therefore the center should remain as National Plant Resources centre.

The Committee requested for a comprehensive brief for further discussion.

It was agreed that the Committee shall only consider amendments that are in the bill.

MlN. 267/2015: Meeting with Petitioners on a petition regarding alleged change of the
management model of Kenya Tea Development Authority to Kenya Tea Development

Agenry (private entity)

The Committee was briefed by the petitioners that;

restricted the farmer to supply tea and buy shares from one factory.lt's unfair and

denies farmers enjoyment of their economic rights.

authority from the factory manager.

to low pricing.

privilege of market pricing.

shareholding of the farmer.

be transparent in terms of shareholding.

recommended by the 1999 Act.

instead, money was collected from the Subsidiary factories. Subsidiary factories

according to the petitioners are independent and autonomous it's only dependent

to KTDA on administrative issues.

the Managing Directors of KTDA.

farmers are only answerable to factories and factories are under KTDA.This made

impossible for the farmer to access KTDA.



Observation from Committee members;

S > The petitioners were informed that Honorable Members from the Committee
visited factories in Bomet County, and addressed the same issues that are in the
petition.

visit, and it's upon the Committee to implement and act on the proposed
recommendations.

not pending in court.

decided by the Committee and they will be appraised later.

Agriculture, Livestock and Cooperatives for a meeting, to further explain the
manaSement model of KTDA.

the petition, so that solution is met.

Min. 268/201 5: Adjoumment

There being no other business to transact, the meeting was adjourned at 1:42pm.

Signature

HON MOHAMEDNOORU, MBS, M.P.

(Chairman)

Date ?-f t 'l.b
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Curlttul-t ri ti I'li,r BRoKERS [,llt ttru..'..... ..20"' Rr;spo\DtrNT'

C'sorc;r Tpn BnoxERs LINII'I'[D'....... ...2l" Ruspttxtltixt'

(lt,lrt glrox Ll Ntt'l'trD.''...... .......22n" Rt:spoulcx't

lrt{r, Dt,;N.t'r,\t,'tf,rr I}ngXrnS ([,.A.) l,l\t1TED. ........23"'RtiSl'tlXUtit't't'

'l'r,:,r lsltoKt;ns E..ls'r AFRIC:A [,llllt'utr. ,.,.,.,.,,,,24,,, IIESI'ONDENT

...25 
t" Rusl'tlxtltxt

U r ror'[u,r Bntlrtilrs LI]ul'l'liD..........

V r.- \ Lrs't'un llltclxults l,t tt'tttED. ...... . .' ..2(t "' Rusptlxotixt

27"' RIspo)'iDEN'I''l'll ti li.rst' A l'lttcitN'I ra'l'Ran I Assoc]lATloN..

AC*t6l.jt,.t-unn l-tsunRtts & pOOD Atrrltontt'\,...... ...28'" RtispoxnnNr'

AMENDED PETITION
'l-O: 'l'lrc t'ligh Clottrl of Kenya

I(ericlro

]'Hri Il Ui\,ltlLE Ptit'lltor- of the. the Governor. Kct'iclro Cor.rnfy, the Pctitittttcr. whose

ac{t1.css ol'scrvicc lbr. the purposcs ol'this Petition is carc of lVlanvongc Wartyanta &

Associates Advocates,, Contnroclore Ol'licc Suites, Suitc 2H, lfindaruma/\Yood

,\r,crrge.lunction, Ir.o. Ilox 100245, 00101 N:rirobi is as lbllows:-

DISCITIP'TION OF'I'HI PI\IT'I'IES

I . l'lre [retitiorrcr is thc (lovc'nror ol'tlrc C'ountV (;o\Icl'lllncnt ol'Kericlrtl

2.'l'hc l'' Ilcsporrclcllt an a-qeltcy that nranagcs thc snrall holdcr tea proccssin-e

tirctorics tltt'ougltor-rt al I tl f' Ken.va.

j. T5c 2"d lu 7'l' Respgnderrts are subsidiaric.s uf thc l" Rcspon<lcnt irrcorporated

urrclcr thc (lonrpanies Act" Clrapter 486 ollltc [.au's ol'Kenva.

L
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4. The 8'r'Responclent is lirnited tiability C

and trading in Kenya.

ing

5 The 9th Respondent is a subsidiary of Unilever Plc. and trades dominantly on

Western Tea at the Monrbasa Tea Action

(r- The l0'r'Respontlent is linrited liability Cornpany that is engaging in tea tr.ading

in Kenya. It trades at the Mombasa Tea Action

7

8

The I l't'Respondent is limited liability Cornpany that is engaging in tca trading

in Kenya. It trades at the Mombasa Tea Action

The I2'r'Respcrnclent is lirrritecl liabilify Cornpany that is engaging in rea rr.ading

in Kenya. It trades at the Mornbasa Tca Action-

9 The l3'h Responclent is limited liabiliry Cornpany that is engaging in tea trading

in Kenya. lt trades at thc Morrrhasa T'ea Action.

It). 
-l'lrc l4'r' 26"' Resporxlunts ,ilrc tr:a lrrokr.rs Iicr'rrsetl by the 'l'ca IJoaxl ol.Kenya

y ,r,uJif P'ffirfrf;Uin rea

lt I HG flTCOU RTG tsrRy

KERJCHOP.o. Box 69

a clircctorate at riculturc I'ooil antl [:ishcri*s Authori and which lacilitatc
thc sale ol'tca on bchatl'ul' proth rucls.

I I . Thc 17"' Respondent is an organization bringing together tea proclucers,

buycrs/cxportcrs, trroker.s, tea

facilitating the tea auction.

parkers and shipping/ warehousing thus
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l2.T5c:s' ltespondcnt is a statutory body rvltose tnandate. amongst others. is to

ovcrscc thc srnuoth aptl orclcrly lirnctiorrirrg of thc tea industry thrtlugh policy

guidancc, rcgistration ancl tca tradc tlcvclopttrc'l

l-r,:(;{l l"ot. :i DA't't()NS or;'l'tt ti Pr.'rttlon

l-i.l-.rnder the Constitution' Kcn-va is norv lirt

tl.apsparency and accountability. ivhich principlcs bind thc l(cspondents

l4.Articlc l(l) of the Colstitutiorr provicles that all sovereign powerbclortgs to thc

;rcoplc of Kerrya ancl slrall bc c.xercised ortly irt accordancc rvith the

Constitution:

l-5.Article l(3) ol' the conslitution proVides tltat sovereigtt powel' untler the

Constitr.rlion is delegaterl tq the various State organs rvhich orgalls shall llerforrl

their f'unctions in accordancc u,itlr tltc c'orrstituttiott;

l(:.Article ?(l) of the C.onstituttion ol'Kenya pronoLlnces tlte supremacy of the

Constitution and asscrls that thc Constitution binds all persons and State organs;

17. Article 2(2) of the C0nstituti0n provides that no person tnay clairn <"rr cxercisc

Statc aulhority exccpt a.s atlthol'izcd ttndcr thc C'gnstitrrtion;

I 8. Article 2(4) ol' the C'onstitutiott prt:vir.les that any act or ol'nlsslon ln

corrtravcntiott of' thc C onstittrtiott is irrvalicl'

lg.Article 3(l) 0i tlie (lonstitLttiott crtioitls thc Rcspondents (and indeecl all other

pr.t.sons) to uphold ancl del'end thr: Constituliort attcl in particular to irlsist that all

.0. BOX 69' KERJcHo
on eth

ll.HlG

p

I 5 DEC ?OlE
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(

organ$ and or bodics of tlre Covcmment of Kenya equally respect, uphold and

defend the Constitution;

20.Article l0 of the Constitution of Kenya sets out the national values and

principles of governance. particularly enjoining the Reipondents to observe

good govcnlatlce, intcgrity, rulc of law, non-discrirnination, protection of the

nra rgina l ized. transparency, accountab i l ity and sustainable development ;

2l.Article l9(l) of the Constitution providcs that the Bill of Rights is an integral

parl of Kcnya's dcmocratic statc antl is thc fiarncwork for social, economic and

cultural policies;

22.Anicle l9(2) of the Constitution providcs that thc purpose of recognizing and

protecting hutnan rights and funclarnental frecdorns is to preserye the dignity of
individuals ilnd conrmunitics ancl to pronlote socialjustice aud the realization of
thc potential of all hurnan trcings:

2S.Article I9(3) of the Constinrtion provides that the riglrts and fundarnental

f'reedorns in the Bill of Rights bclong to cach irrdividual and are not grarrted by

the State and are subject only to the limitations corrtemplatecl in the

Constinrfion.

24.Article 20(l) of the Constitution provides that the Bill of Rights applies to all

law and binds all State organs an<l all persons;

25. Article 20(2) of' the Constitution providcs that every persCIn shall cnioy the

rights and fr"rndamcntal freedorns in the Bill of Rights to the greatest extent

consistcnt with the nanrre of the riglrt or firndantental freedom;
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26. Article 20(3) of the ('orrstilution prr;vides t

Bill ol ltights. a court shall adopt thc int

snfbrcemcnt of a right or f undanrental

17. Afficle 20(a) of the Constitutit-rrr ;'rrovidc"s that

a court, tribtrnal or otltcr authority shall prornote the values that r.rndcrlie arr

open antl dcrtrocratic socicty lrasccl on hunran tlignity. cquality, ccprity and

ll-ecdorn; and tlic spirit, pur1lort arrd objccts ol'thc tlill of Rights frccdom and

thc spirit, purport arrcl ob.jects oI thc Bill ol- Ilights:

2tl.Article 2l(l) o{'the C'orrstitution provides that it is a tiurclalrrcntal duty ol'the

Statc and every State organ to oLrservc. res;rcct. protect. promote and fulfill the

rights attd firnclantental ll'ccdonts in thc Bill ol'llights;

19. Article 22( l) of the C'ortstitution provides that evcry pel'son has the riglrt to

institute courl proceeclings clairning that a ri-elrt or lirndarncntal frccdom in thc

Bill o{'Rights has been deniccl. violatccl or intiingcd. or is thrcatened;

S0.Article 22(2) of the Corrstitution proviclcs llrat in adclition to zr person acting in

tlre it'r:rvn interest, cor-rrt proccctlirrgs ttril\, hc in.stituled try a pcrson acting as a

rurcrnbcr of. or in the intcrcst ol. a group or class of pcrsons: or in tlre public

i ntcrcst:

i l. Adicle 23( l) of the Constitutiou ptr:vicles that the Iligh C<lurt has jurisdiction.

irr ascord:rttcc rvith Arlicle 165. to hear antl clctcrtuine applications firr redress

of a dcrtial. violation or irrli'irrgcment of. or thrcat to. a ri-qlrt or liurtlanrental

ll'ccdortt in thc Ilill of Ri-ehts:

1 5 {lEC ?01r{
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il..A,rticlc 23(2) of thc Constirution providcs that

Article 22. a court rnily grant appropriate

rights; an iniunction; a conscrvatory orcler; or tr

l3.Article 24(l) of the Clonstitution provides th

in the Bill of Itiglrts slrall not be lirnitcd cx

extertl that the Iirnitation is rcastrnatrle and justifiable in an open antl dcmocratic

society based on hun1fln clignity, equality and ll'eeclom, taking into account all

rclevant fhctors;

i4. Article 21(3) of the Constilution provitles that thc State or a persotr seeking to

.iLtstify a particular lirnitatiorr slrall dernonstratc to the court, tritrunal or other

authority that the rcqrrircrnents of this Ar-ticle have beetr satisf rcd.

-l5.Article 27(l) oitlre Constitution provides thirt cvcry pers'on is equal belbrc the

larv ancl has the right to cqurrl protcction artd cqual lrcncfit of the larv.

i6. Arriclc 27(2) of the Clonstitution proviclcs tlrat eclurality includcs the full and

ecpral enjoyrnenI ol'all rights arrd ftrndaurental frcedorns.

iT.Article 2tt of the Cclnstitulion provides that crvcry Kenyan has a right to have

thcir hur:ran dignity respectecl arrd protected.

-lll. Article 4l of the C'onstitLrtiorr provicles that cvcry Kenyan is cntitled to the

econ<-rrnic and sociaI riglrts cnunrerated thcrcurrrler.

i9. Article 46 ri{' the (lortstituliorr su.rralrtecs every Kenyan, as a consunler, to

rcccive qLrality services licrrrr rtny service prr"rvidcr they engagc.

at

fiffi c0ii m' R R;l st[lB i: t{iC[t0
ier" irffiffi@lfimff{gn or

order rbr 
it,tffi '1,il1!,,,

, ,I}#."r1$#ctnh8Fffi
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40. Articlc a7(l) of thc Corrstitulion providcs that cvcry pcrson has tlrc right to

adrrinistrative actiort that is larvful. r'casonablc and proccdurally fair.

41. Article 47(2) of thc Constitution pr<lvirlcs that if a right or funclatncntal frecdorn

of a person has beerr or is likcly to lrc advcrscly aftbctcd by adrlinistrativc

action, thc pcrson has thc right to be given rvritten reasons for tlrc actiolt:

-12.Article 50(l) of thc Constitution cntitlcs cvcry pcrson lhc right to have any

dispultcr that calt bc rcsolved [r1' 11',. application o[ larv decided in a firir and

ptrblic hcaring L:elbrc ir ctxrrl or. if altpropriatc. anotltcr ittclcpcntlcttt altd

ilnpartial tribunal or body:

43.Articlc 73(l) of the Constituticu of Kcnya cnjoins all State Officcrs to cxerctsc

purblic aulhclrity as a prrblic tt'ttst in a llanttct'tltati

(i) is consistcnt rvith tlrc purposes ald ob.jects qf tlte Colstitutiott;

(ii) dcrnonstratcs rcspect for tlte people;

(iii) brings honourto the ttation and dignity to thc officc; and

(iv) pronrotes public cortt'iclcnce in thc integrity o[tlre officel

44. Articlc 73(2) of thc Corrstitution of Kcnyn provides that thc guicling principles

of'lcaclcrship and integrity includc cnsuring that dccisions itrc not intlucnccd by

itttpropcr tttotives btrt irtstcacl arc guided tr1,sc.ll1ess servicc lrased solcly'tln tlrc

prrblic intcrpst;

.*t. 4r1ic:lc 129( I ) of the ('onstitution ot' Kcrtya llrovidcs tltat cxcctttivc autltority

rlerives fi"orn thc pcoplc o1'Kcrrya and shall bc cxcrciscd in accordancc rvitlt the

C.onstiftrtion:
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-l(r.Articlc l-59(2) of the ConstilLrtion provid

irrcspcctive of status; justicc shall nol

principles of the Constitution shall be prorec

-lT. Article 165(3Xb) of thc Consritution 1r

Irinancial lnanagellc.nt bc responsitrle and lrscal rcporting be clcar

AS

.iurisdictiort to clctcrtnine thc (preslion whcther a right or fundarnental ticedorn

in (he Bill of Rights has Irccn dcnied. violatctl. infr-inged or thrcatened.

{S.Articlc 201(d) of thc Clorrstirution scts oLt[ the principlei of public flnance ro

inclucle;

Opcnrtcss and accoturtability. including gtublic participation in llnarrcial

nrattcrs.

tr. public lnoney be, used in a pnriient and rcsponsible rvay

a

c

-19. Articlc 210(l)o1'thc Constitution provicies tlrat no tax or licensirrg t-ee rnay be

inrposcd, r.vaived or r,aried exccpt as pror,.idccl try legislation.

50. Articlc 232 providcs thc valucs artd ;.rrinciplcs of public rvhich include;

(lr) l:fficient. eI]'ective and cconortric usc of rcsources

( [r) Aocountability fbr atlnrinistrativc ar:ts.

(c) Transparency and prtlvision to thc public of tirricly and accuratc infomrati6n,

a

dclayed: ancl the Dumose a

1 5 ilr,c 2011
d and pronloted;

'}.O. 
BOX 6t), KITRICHO
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(cl) Ar-ticle 25tt(l) ol'the Corrstilution provides that ever.v person has the right to

i

institutc corirt proceeditrgs, clainring th:rt tlre C'onstitution has lreen cotttrat'ened,

or is threatcncd u'ith colltravcllti()ll:

(c.) Article 25ti(2) of tlre Corrstitutiorr plovidcs tlrat in addition to a person ncting itt

their orvn interest, court plocccclings above ntay be institutecl by a persolr actiltg

in thc pr"rblic intcrcst:

(t) Articlc 25g(l) of tlrc (.orrstitution providcs tlrat thc Cortstitution shall bc

intcrpretcd ill a tnannct'tllat-

(a) proruotcs its pttrlioscs. r'alucs and prirrcilllcs:

(b) atlvaltccs thc rulc ol' lau'. anrl tltc hutttatt rights and firrtdaltlcntal

fiecdottts in thc Llill of ltights:

1c) pertrits thc dcr clol)lllclll of'tltc larl': altd

(d) corrlritrtltes lo good govcl'llill'lcc;

I
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Ijncrs RELIED Uporu

Krnl li.u,,{'rED PRonr.Il,rs

51. Srnall scale tea thrtriers across thc cotrntry have approaclred thc Pcrtitioner

llLllrlerous times with a litany ol'complaitlts on stafus of tca sector which is

pafcntly rigged againsr fheir interests.

52.Spccifically, fanrrers hcld rneetings at Sosiot on 5'r'May,2014 and at Kapkaber

on 16"' Jttly, 2014 rvlrerc thc challcngcs alfbcting snrall scale tca ftrrnrers,

cspccially tl:ose fiotn tlte Westcrrr l'actorics, rvcre disctrsse<i in cletail.

.i3. Kclrl'a's t{:ll contrilttrlt'\ 1",,',, l{} thc (,r"oss [)onrcstic Prorluct, 'l'lri: irrtlustrS,

conlrihulctl totitl earrtiltgs ol'Kslrs.l{)i billion ol'n'hich Kshs. r)7 irillion

canle ft'otrt trports:trttl hslts. {r llilliorr lra5 rrrned lroln the !or:ll nrlrlict.
"l'he tea industrf is also il $orllrc ol'enrlllornterrt to over 5 nrillion Krnyaus,

including ovcr 600.0{Xl sntirlllrrikler. rca gro\\e rs.

5:1. Principally, tltc Kcnyatr tefl sector is clividecl into two regions- the Eastsnr

region arttl tltc Westcnt region. -l'his Pctition tlcals rvith the concerns of llrnrers

li'otn the Western region.

55. Srnali ltoltlers accottttt tilr a nra.iority ol'thc Innd uncler tea and I'or up to 60% of
lotal tca production u,lrile large scale srowers account for only 40?i,.

56. Dcspitc thc rolc ol' srrallltoldcr larnrcrs in tea production. tlrey have little

|c[)r'{:scul:lri0n iu tlre institutiulrs gr;r,erning the tea sector in Kenya.

1 5 Dtt 201"
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57,lrolically. tlre returrrs to thc srnalI scalc litrntcrs have historically rcrtrairred

lorvcr than that tbr plarrtations and othcr big prodttccrs. 'l'his is attributcd to the

higlr rnanagcnlent t'ecs chargcd try K1'DA. tlre rnany taxes intposetl ou stnall-

scalc lalrners, the higlr cost ol production. tltc long artd inel'licient srrpply chain

ancl gcncral tnisnrarragelllellt.

56.T'he situatiln is tnade worsc by thc lirct that that the srnall ltolclcrs have

rcprained at thc bottoni rrl'thc lricrarchy itt tcrttts tlf parlicipation, influcncing

and contrihutitltt to clecision nrakirrg in thc scctor.

5g.AlthoLrgh both KTDA ancl cstate tea lctch sirttilar priccs oll thc,'vorld trlarkets.

tlre participiltion ol' ntany lllaycrs rvho ltave to gct a share and tllanaqenlent

problenrs along the KTDr\ suppty cltairr rcduce tltc final payrncnts to small

6glclcrs. For instancc lhe tuctory'building progratllllle involved a grcat deal of

cllrital investnrent that K'l'D,,\ carriecl out on bchalf of fanticts.'l'hough this lvas

tlecessaly. tlrc ternucrs were totally Icept otrt ol' tlrc process. 'l'ltis lcd to

exltetrsivc loans bcing lrorlou,cd rvltosc bttl'clc't: clf payment was passed ott to tlre

1'arlttcrs.

rj0.A secolrd exanrplc is the cornrnission paicl ottt to'l'ea Brokcrs by KI'DA

r.v6ereby thc rates arc dccitlecl 5qlcly bc'tw'cctr KI'DA and the brokcrs u'itlt the

tanners ct-rrnpletely uut ol'lltc picturc, yct tlrese cltargcs are deductcd f lonr tca

pavuretrts to tllc f'artnet's.

6lx K'I'DA rvas privatizcd in 200() in tlrc ltollc that it u'ould bcconle ttlore el'licicnt

alcl transpar.eut bascd purcly on busincss princillles. Instead, it has lreconre

ltl()re col1rpt and lcss cfflcient. K'l"DA is Itorv corttrolled try a srnall clrrb of

porvcr!'ul elite businesslrlclt who etl.ioy political patronage'
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(r2r1'he inc-lliciency in K"l'DA lrls fir.ste.red ccs

culnrinating in a bill licing lablccl in Parliar

statutory control.

(ri. Retbre the year' 2000, rhe intel'ests ol'smir gh

Kenya -l-ca Devclt)pntcllt Authoriry, a s

Agriculture Act and the Ken-ya Tea Developrnent Authririty Order in 1964.'t'hc

lnallner in rvhich, Ken;'a 'l-cir Dcl,elr)pnrent Authority, ( l state cclrporation )

rvas converletl/privatized into Kcn,va 
-[-ca 

Dcvelopmcnt Agency I-imitcd ( a

privatc, cornpany) is crtrcttrcl-y' sLrspcct. 'l'lrc privatization was ridcllucl lvitI
corruption and control bi.' a t'cu' individuals.

(r4. KI'DA *'as incorltoralerl uncler the C'onrpltries Act in 2000 as an indcpcndent

attcl privitlc cntcrprisc. ort,nccl by'lllol'Kcrrylt's srnall-scale tea lanners througl'l

thcir respcctivc factor'1'ct'rrt-tpartics. rvhiclt arc in tirrn indc.pcndent Icgal rrntities.

C'trrrclttly'Kl'l)A l-tcl. ntartagcs (r2 tca factclries in tlrc srnallholtJcr subsector

scrvinq ovcr 500,000 gron,ers. K]'D,{ nrarlagc's the tea factories on bchalf ol'

titrtuers, chalging a ntilnilgcrncrrt I'cc currcntly flxcti at 2.5 perccnt of the

;rrocccds ot'total sales. K'I'DA Ltd. is ou,necl by the snralllrolder tea growers

throtrgh tlte tca factory conrpaniL's. rvlrt-r elcct onc dircctor pct'zone to rcpresent

thcnr on thc K'l-DA l.td Boarcl.

65. K'lDA Ltcl has a Boitrcl olDirectors cornprising l5 rnenrbers: l2 electecl grower

rcprcsclltfitivcs fiorn caclt clttchn)cnt ilrca. opcrittionally rcf'crrccl to ils zones,

itttcl 3 cxccutivc clircctot's (a ntanauing tlireclor. operatiolrs clirector and tlnancc

clircctor). -l'hc srnallltoltler tea sector orvuership stlucti.rre ltrllorvs a unique

lnttdcl. ctttporvering the lanttel lir-rnr thc grassroots. As a private company.

KTDA is or,r,rrccl Lr.v 6l cclrpotrte shareholtlers (firctory companies) directly

ou'nct1 tly thrtrrcls as incliviclual sharcholtlcrs of thcir rcspective lactory
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collrpany. 'l'lic factory companics ilrc olvr)

l]oard cornprising six tarrncr t'epresetttati

collcctit'rn centcrs thflt arc tnanagcd by live

66. Mgrepver. thc rclalionshilt betrvccn KTDA Lttl. and the laclory cottlpatnies is

hvo-fbftl. Thc first relationship is that ol'K'l'DA as an investor in tltc lca ltrctory

conrpanies, rvlrere KTDA ou,ns shares 'nvhilc lhc sccond lcvcl is with K'I'DA Ltd

ils ?l lllflnagitrg agent via a rrranagcnrent agreement. Similarly, thc rclatiorrship

t)ctwccl.l rhc grorvers ancl tca Iactt'rrics is also two-lbld: the grt>w'et's both

sultplicr ol'grcen leal'to tlrc tirctory, arttl at'e (in lllost cascs) factory

shareholders. 
-l'lris rclationship has develol>ecl in(o a conflict ol'intcrcst causing

ipcreasing discontcnt lrotlr trctrvecn the gro\\icrs and thc lactory tlircctt>rs orr tltc

orrc hand. altd tlte factory dircctors and K'l"DA on tlte othcr'

(:, I l;11 1,',* lhcttrt'-l dircrciot": itlstr sctr ttlg al tlre n;ttiuttal level ott rlre K I I),\ Iloard

a

IIRT RT(;ISTRY (IRICIIO

by hmmffiF#Iilnm-
'r'hc ladttsfl E6rilplhies o'u,

t e rg$ frprgry 60 Iq{ER'l ry F$O

IIICH CO

a 20065

l.l

t'at scs tlrc issuc of'cr-rnllicr ol'iltrctest rrrirkitti-l ['iirt:tcrs li'cl tlrirt tttctt' tssttr.'s arc

l()l tlddrcsscd ,'vcll cltlc 1o Iack ol'cl:l'itv o{'t'trlcs [letrvecn lltc tr'r'ti lcti:[5 6f

ilir"uctorsltip. [)it't'ctut's -err It ur hotlr ltrlcs ltar.c ovcr thc ycitrs tlcglcr":tecl thcir

Iirclorics in lhr.ottr ot' irrrilrlirrg a lotlg lcrnr rcialirrrrsltip rvith K-l-DA ilrrcl ir.r othcr.

C l'()ll leS

(rS.ln additign. lbr tnany ycars snrall holders telt has been illcgally blcndcd and

latcr rcsolcl at evcn higher in thc process darnaging thc rcputation of Ketrya's

tca inlcntationally rvhich t'cptttatiott took ttritlt-y )/cilrs to cstablish.

6q. K'fDA [Joarcl rnemtrcrs ancl top ntanagen'reltt ltave acquiled shares in sorne of

tlc rnarketillq conlpanics llrat arc ittvolve d in thc' itttpofiatiolr of chcap tca used

in the illegal blcnding.
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i{). Hverr though the plantations have belter nr:rnngement. organizatiorr, and

processing qualitv slandar(ls. the tc:r tlrer llroduce is usuallv ol' lolver

qualitl, than the one proclucerl br the snr*llholders. 'l'his is rnainll' bi.cause

a bie Dart of tea qualitv tlerrenrls on th( collection process (plucliing

technique) and the tll*ntrlions. as tlre\ pn.r pcr rvcight. lind dillicrrlties tu

control thc tecltniquc uscd bv thc tcnrporal rr.orkcrs in the extensir"e lields.

7 !. On the other sidc. intcrnational strugglc lbr mai'ket shlres b1, thc

nrultinntional havc locuscd tn thc su;l;lh'ol'relrtivelv lou-rlualitt, bulk tea.

'l-his gir,es thc packirrg conrpanics llcribilitl.' b"v dcliberatelp, r'crlucing

tli(ference in qualilies hr [rlentlinu rlil'li'rent kincl of tras- A typicnl "l'.nglish

tea" could be the lrrotluct rrl' the blcrrdirrg ol' tcas liom six dill'erent

c0 u ntrics

?l.llaving acquired (ea ilt bekrrt nrrrkct villue tlrrough Jrricr-manipulation ,

thc brokors proceed to nrir {lre ltish qrralitt lrr produced by Ken.t,lrr small

scale litrruers rvillr chuap antl lolv qurlitv tea inrported fronr ,\sian and

othcr countries.

:i.'l'hc illegal hlcnding l;r lcir ltrokers:rllous tltenr to increasc thc volume ol'

tlrcir producl for s*k: rvhile passing it ol'l' :rs the world renorvnr:d Kenyan

l0it.

7J."['hc lcgislativt antl policr lianrrxork B{r\erning thc t(,a sector tlocs not

s:rnclion the blendirrg ul'Kcrr.rirn {ea rrilh lorvct'quulitv onc from elsrrvhere

in a bid to protcct tht ilualitr tncl internltionll roputation of our tra.

{
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nt silur hlendi

lilGil c0

ec Kcn an ler rvlrich ltas

i5.'l'he inr rtcd lorr uulitv le* used ol'

ticide cotttRlninatiott otr cide u secl

Kert rn tca to lnil )litrittrultt lt the

in tcrnationtl m:rrkct.

l{r.'l'hc danragc to thc brruttl ol'lr.cnl nrr lcit inlcru:rtiorrrtllt has and crtlttinues

t() dinrinish the riccs artrl ordtrs lor Kcnvan trtr tltere hr scriouslr

icopardizing (he livcliheurtls ttl' tlton'v stttrtll scalr.' I'artrtcrs.

::.'l'his ltlrntlcct teir thal is llte r rrporfc(l :rnr()unts to loh o1'totnl l( l'l).,\ sales,

a ltugc nlnountn rrilh lllr: ltiugcst hr:rtelici:rrics being solrrc Kl'l).\ tlit'tctors

:rrrtl otltr:l' prlrrcrlirl irrtlir idulls rr lto ltavt lirrlrtcd llrokcr:tgc firttts lo lloccc

snr:rll-scltle larnters.

:S. K't l)A subsidiarics. r:s;le ciitll.r (lhai -l'r:rding Oorrtpanl ' l.inritetl, :trc rttajor

parl icill:tttts in thc inlltor{:ttittll of substandard Ibrcign tcit :lltd its

sulrse q tucnt hlending rvitlt t1 uality lra ti"oltt .srnall scale larnrers.

':r).'l'herc is a conllicl ttl'ittle t'cst al'isillg :rborr sirrcc K'l'l),\ is involvetl in lhe

pt'odttctiott. ntanulitclut'c untl sr:lling ol' l)trltrrrso tcit ittttl nt the sutltc tinrc

its subsidiaries arc ilttlltr rl irrg lorciglt tcil t0 compc(r rvith that of its

su ppl.vi ng Ihrlrtcrs.
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li0. K'|DA, through nrernagenrent agrccnlcnts signed bctwecn it and thc tea lactories

has takcn ovel control of niost of the lirnctions tlrat were dcvolved to fanners

through their tca factories.

s l.'l'hc ll)ove lakcovcr is rontrarr to Sessiolrirl P:rper No. 2 ol' 1999 nhich lairl

out thc liantcwork lor the prirltiz*tiorr o['l('l'D;\ and liberaliz*{lorr tl'tlrc

thcn nroribund te:t sertur. 'l he Sesuionul l)apu' enumcrilted thr li,lkru'in (r

relbrm rncirsures: l)iruct ;larliriputiort ht elcctcd directors in nrarragenrcnt

tlrcisiolts regnrdirtg l)rocur'('nlent o{' gaocls lnd serviccs by cach lhctorv

r{)nlf}invi 'l'ranslrr ul' grccn tc:r lcal- collection antl p:l\ ilrenl tll l:rrlrtcrs

ti'onr the KTDA to thc inrlir idull lirctor c{} ntes Srlc ol K'l'l)."1 . uitv

iu lircton conrpArrics !() llu'teir lhrnrcrs lrn<t Dircct participation hr ikcted

dil.:.t,r,'r ir, ,rrnr rrvtrn:rrrcc trnd policl' ma.\iug iu tllgir:

rcspccl ir r firctorirs.

xl...ts ;t r'oriull ol' thc rmiurirurrncnl itgrerruerrts. all laclories itrc crtrtrA llr

nranaged b1'til'D,\ tith rhe lrrc:rl rlirlctors. \tho arc supposctl (o he the

voice ol'lhc small llrnrer. *illilr g h!'stantlcrs in the process

x.l.'l'hc loc:tllv clrctctl tlirecturs ltirr.e no r'ols. r\.cr] ol'iln ove rsigltt ttirtur'o. (ivcr

thr lnanitgernent rtl'lhr: lturtlr ul'lhc titctrtt'ics :rs K'l'DA has assunred total

corttrrll ovcr the sirilre. l'herehl t)rrnrers hilvt lto t'oltr in the nranirgrnrt'nt <ll'

linrnces ol'the ve ry c(,nrpitttirr thcr lrirve shares irr

\"1. [.,ntler the Sessiorutl l'olicr r' \o. 2 ol' l{r99 inclividurrl i:rctory

t:ontpanies h:rtl thc oglliutt 0l' r:olt(rr nirgemenl :lgcflt t()

Illilnagt their oSreritlitrlsi ructir i{icl,. H-l'l)".1 has instcad insisrcd on
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Dtnllaglllg elrery sinllr: lrcton in Kcnya contr"iu'.\'to thc rrisltcs ol'thc local

lirrmel's lrho urvn i{.

ti5. KTDA charges a lnanagcrncnt tl'c whiclr it clctcnttirtes itscll'lvithout cottsulting

lbrrncrs lcading to a large portion of eartting being uscd at the KTDA level

instead ol' dlirectly bcncliting lartncrs.

86. 
-l'fic legal ownership ol"'KTDA" factories attd otlter properties is not clear. On

pupcr. thc factorics arc orvncd by thc fartnct's yet no dividcnds arc paid to thc

l'arnrcrs ft'rr cvcry succcssful ycar of tratling. Other KTDA propemies do not

trerrefit tltc fat'tners as rvcl l.

87.The larv stipulatcs tlrat KTDA is to act as an agcrrt fbr tltc srnall scalc tea

farnrcrs. Unfortunately, it has abrogated ownership and total control in all the

lirctorics. KI'DA also controls tlre proccssing of tea, tca trading ancl acts as an

insurer alid a Bank tbr all tlte tttoncy duc ttl stnall scalc fartncrs.

8u. KTDA's procurcnlcnt systcln is also rlot trarlsparetlt, particularly on I'ertilizer

sourcing vvith farnrcrs buying the sattre tiorn K'|DA l'zrctories at exclrbitant

prices cornpared to prevailirrs rnarkct rutcs. Itt addition thc alttount o1'llrtilizer

supplied to eaclr lhnner is usually not coulll"lcllstu'itte with his agronotttic needs

wit[ ntost receiving excess supplies ancl lhe cost is fbrcetirlly dctluctctl fl'onr

thcir annrta I PaYtnerrts

.i,).,,\s ir rcsult ot'thc K'l l),\ tahrover. sruall scalc Iarnters ltave lost tll colttrol

ove t' tltt v{} l'v instilutiorrs {lt:r( thcr ou.n, the tea firctories.'l'ht'Iocal

dircctors. lraving beclt co-allttd rr i(h unbclicvably lurge salrries have

bccontc trte rrl rubbcl' sliltllps irr tlrc llcccitrg ol'potr
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90. Farmers sr.rpplying satellite firctories, I

are not allowcd to participate irr tlre elec

'r L-l'lre dcnial ol' votin rt hts lo s:rtr:llit :l

ion,

{]

tltat there ilrc no siqrrilicant clill'ercnces ill (ll)e Iations and capacity n.ith thc
,ul lIa lactories.

c)2. Sincc the introduction o1'tca in both thc Eastenl and Western regions, the latter
Itas beett posting lorver Pilyrnen{s per kilogranr due to its irnderreprescntation in

the K1'DA Eloard and top nranagcnrent.

()l.l('l'DA has lhiled to erpluin rhis disprrritr in li ght of the lact thnt lhere is no

dil'l'erence ilr qualit.\' ol'tlrr tra llroducul lr1 lirrnrers li'onr the $.lrstcrn *rrd
\\'cstern rcgions.

.)-1. K'f DA also detlucts lt%, ol' tlrr: alrrrurtl It rolis tca sules li.onr tarnrers irs
"()p('rt(in g txpenst:s" t)r'er anrl abov e tltr: 2.5tZr ntanagonrcnt [ec ch:rrged on
gross sitlcs rvi thout rccouniirrg Itrr f lrr r:rDendilure ol' thest sunrs

1,5. K'I'l)A rnalr:rgcd l:rctot.irs tr:u-trrd il total ol' Kslrs. 69 llillion in the
20r212013 linancial rcur. 'l hc f .S ,,4, rnil,rir gcnlen t l'ce i[rroun(s l0 I.725
llillion

1.5 r 69 : 1.725 llillion
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ol' 4t\r lnrounts to Kshs. 27.(r llilliorl rrillt the sltare uf thc9(r. 'l"he crtril cha

4{)0.000 litrnters lrotn tr chtcrll ort llr:i Kshs. 19. 7 llillitttt

4 X 40 \ 6{) = 19.7 l}illiu

0 100

,t7. ()r'cr tltt coursc ol'l5 ('ars llrtrt K'l'l)

Iurve lttsl rttore than Kshs. tt7 ltillion tlttt ttt this double tledrtction"

,]li.'l his exlra charge is illcgul. rulrronsciott:tlllu antl llasicallr a cleat' ctt:t' rtl'

1 5 0EC ?01tr

P,0. Box 69' KI'IRICHO

tGlH

llrell b1' li"l.D,,\ ollicials itrttl I ltcit' crtr nies irt (lte locrrl lirctories

(,.r!).'l'lrc doultle poynlc nt lbr nliula nrcrrl ut'serrict's tloes nttt cntl lterc its (.hai

'l-r'rttl i ('ornplrn l l,trl clrlrgc lit rnrcrli t I'ur(ltcr O.75"h ol'total len soltl as

brokcragc I'ces 1'et h'l'l)A ltas a lull-lltdgetl rrrnrkcting rlcp artmenl.

;00. 'l'he :tbore lurtlrer r:lta rrn{}unts to Kslts. 517.5 nrillion in 2014.

{}.75 X 69 = Kshs. 517.5 rnillion-

r(xl

i0l^ (.onsitltring that (lhli l r:rrling ('olttllattr Irirs bcen in operlttiott since

T

20 rurcrs lrtvc losl orrr Kslts. 5 llilliolr to sttch doublc chnrging lirr the

sallrc luncli()ll

; t)1. llr 20{lll. lt ttclv rolilt g s\ stcnl lbt' cle ttiott o I' directors ol' I('l'l)A-nta ltaged

f lctor ies rr as intl'rtdttcctl tltcrcb.r !.1 ir irg lat'ge scale lartrlers rr ittt lnore

slrares tllr)re $:lY in tht corltlul attd lttlltngcnrent ol'tcit litct<lries in tlrcir

pplctl cllirrts hr rrttall-scxlc tea larlltr:t's rvlto u'rtltled loill'eas. l'hc ttttlve cri
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t't(ain the tradifiolt:ti olrc-rlrirn oue-\ r)te llaltern that s:nr direclorl clected

olt the slrcngth ol'in<lilitlull r otes llrirn lhc llullt her ol'shares lrelti

li)i. Irarmcrs have llsu sul'l'ercrl ir Ioss ol'pl'orluct duc trr rrtiss rrc ighting or

lhuse in the tea collectirin ccnters bt fhe K"I'DA' r''lcrks thnrugh laultl
rr.ciglrtilrg sc:r les, a nralrtlltor'.r 2 hg rlcrluetion lbr evc rv tea b ag rrcighted.

lrrrl thc ueixhted tril is l'ccurulctl ils rourrd dorvntlrds ligurcs.'l'he

iustitication ol'thr: l liu {lcduciion is flrc allcged rveigh t ol'the clln,ing bag,

:t ltich !t *p_pej'-L!l l -qi 
g I 1 19,*r 

s 
1
harr u lr:rl|' ot' ItritI.

iit-i. ltt tlernonslrAtiolr ot' il I l).\'s scnsr ol'inr punity, tea ltrmers l\'osl ol'Rift
\ilrllel' hlve not beerr pa irl their lnini-honus lr:l' this vear itc rrperted

rle ntantl.t and cven llrr: l'rcsitlt,lrt's urrlcrs to th:rt ell'ect

iiti. li'l'l)r\ lras bcen grossh irrcl'l'icient ilr tlre collection ol' lea hal'fronr
tcrr huf ing ccntcrs It has nr:rtk t'arnrers suscrptible to illncsses such irs

lllrtutnorti a, rrthritis tntl l't,latcrl illrresscs br nraking thenr spcrr<l colcl

lrights at thc collectiou c(nlt'e \ u aitilr g lirr K'l'l)i\ lorries t0 conlr pick their
te il

i(X;..\t linrcs, K]'DA agunrs luil to collccr plucked tea in good time li-onr the

cttllcction ccnters rcsulting in loss ol'rre ifllrf and qualitr ol' pluckccl tca. thrrs

* rlrop iil t0it carnin gs anrl \ cr lhc .4gcncv rtocs trof accc pt liahilitics lor the

klssrs irrt:urrcd bY Jitrttrct'r.

Iti7. Kl'D,\ ilr I mairtt' (le[]:u"ttrrc li'otir its corc nrandate has lrrrrned 7

srrhsitlilr\ contp:lrtit:r rr itltorrt irrr.olvin
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share holdilt structure K'l'D.\ is o*'ntd bt tca lactories rthich ilt lttt'tt arc

lirlh ouncd by fhe srtt:tll ltoltlcrs.

l0S. K'I"DA hls ovcr tlrc \'cilrs rel'ust'tl to publicize tlctails about thc

operutiuns, earnin rnd tlivide ntls plitl ttut hY these subsidiarics. Frtl'rners

, tlcsJlite tcchnicall \' 011illng tll lhcsc suhsirlirrics have n()f eante(l l sinclc

ccllt itl tlividends indicatinlt that onlr N'l DA ollicials are henrlitinu. ,\s the

tru(l 011'ners. smallholdcrs ur{r entitlod to all the dividerrtls realized bv thest

srr bsidia rit: s.

lt.r.rr(;At, Ctlt,l.gc't'loN OF Cl:ss Bv K"rn,r

109. KTDA has also been collcctirrg Agriculture Produce Cess fi'om tea farmers

dcspite the repeal of thc larv urrcler rvhich it rvas authorized, thc Agricultttre Act

(Chaptcr 318 of the Larvs o{'Kcnya).'l'he rate charged is 196 of the gross valuc

of grcen tca leaf.

I 10. 
-fhis C'ess is dedurctcd tirln lirrrners' pay slips by KTDA with thc proceeds

being fbrwardcd to the various flactot'ics lbr road nraintenance'

I I l. 'l'he l'atc at whiclr arrtl lrr:rv Agricultural Prorluce Ccss is adnrittistered ts

arbitrary and changes fronr tinrc to tinrc without consideration of its intpact on

{anrtcrs.

I 12. Agricultural Proclucc Cess, being tlifl'icult to cnforcc. has bccn and contittues

to lre a flttarrcial ancl cotupliattcc burden on prodttcers.

ll3. Levy.'ing of Agricultural Procluce Cess incrcascs the cost of rnovirtg farnt

producr-'tiott't one pal't of thc coLrntry to attothcr.

Page 22 of 48 )



" flLi
tlrc di ofla

H IU ll

ERIC}I

1 5 0t{: ?0r4

the cost of'rnu
6r),

Il4. Agriculftrral Proclucc C]css has the ng

ofbusiness due to inappropriatc lnxation a

produce.

ll5. The Proceeds of Agricultural Proclucc Ccss collu-cted coulcl be justificd if the

aurounts collcctecl wers corrcc)tly reinvcstctl in su1'lpurting ilrfl'astmcture.

ll6. I-lorvo,cr. the infrastructure (rural roads) is conrplctcly dilapidated.-l'lris has

occasioned grcirt tlifticulty ur I'zrnuers.

i i7. Poor rorrd inl)'rrslructrrrc lcurling l() {lclil\r itt gt'een lcaI collccliorr :rnrl

tlil n sl)rlrt;rtinn tlrus causing ;lrern lelrl' sllill:rge, long chenric:tl rvilltcrin (,

clut'uliorrs" leal' or cr lirrrtllittg, ticr clu rnrnl (,1' ltigh le:rl' (tnlperitfrrrr: lvhile

it is on transit. l'lterr le:ttl lii r;u:tlil.r tlete l'ioration. 'l'cir nrads nct'tl tri be in

good statc to reduer tlrr:*lcitl rllilluge irrlr.l t; ullitr deterillrlt irln.

llli. Section 201 ol'thc Local Covcnlrrent z\ct (C'hapter 26-5 of the l.arvs o{'

Kcnya) as rcail rvith Sc,ction l92A of the Aericulture Act (Clraptcr l8 of'the

[-ar,vs ot' Kenya) cn"rpo\vere(l local authoritics to pass by laws inrposing thc

prayrncnt of Agricultural Producc Cess.

I 19. KTDA cntered inlo an aqrccn'lcnI u,itli thc now tleftrnct local aulhorities

allorving it to collect lhc Cess artcl clistributc the sanre to factories lor

ruaintenanc:c ol- local roirds.

t20.'t'hc Lr:rcal Govcrrlnlcrrt Acl (Clraptcr'265 of thc l-arvs of Kenya) u,us u,ltolly

repcaled by thc Coulity Ciovenrtttcttt Act, 1012.
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l2l. The County Covenrment Act 2012 does ttot save the taxation regime

containcd in the repealed Local Government Act. Chapter 265 of the Laws of

KcnYa.

122. Morcovcr; irr view clf tlrc devolved governance systenr that we have

inrplementeld whercirr agriculturc is ltrlly devolved to thc Countics, KTDA

cannot continuc to collect lcvies thitt wils supported under thc Local

Govemment Act, Clhalrter 265 r:f the Laws of Kerrya.

123. Section 4l of the Agricurlturc, Fishcrics and Food Authotity Act rcpcalcd the

Agriculture Act without prcscrvirrg the pow'ers to imposc Agriculhrml Produce

Ccss.

l24. 'l'herefore, K1IDA cannot purport to continue c<lllecting Ccss pttrsuant to tlre

agreelncnts it had u,ith local authorities that have since been disbanded.

125. In tlrc current constitutional dispensation, agricr"llture is fully devolvcd to the

Counties. In csscnce. it is only tlrc County Covemtnent tltat has constitutional

and legal authority to levy agriculturalprodtrce Cess. Not KTDA.

126. T[e Petitioner contents that K1'DA's act in lcvying agricurltural produce Cess

5as no legal basis and also violates the exprcss provisions of. the Corrstitution of

thc l(cpublic of Kcnya.
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127. Thc Tea Boarcl of Kenya and its successor" tlre Agriculhrre F'isherics & Food

Autlrcrrity, continue t<l collcct atl volorun duty of I% on tea proclucc at lhe point

of export dcspite the rcpcal of the Tea Act,

128. Section l8(l) ol'the rclrcaled Tea Act providcd that the Minister could. frorn

tirrre to tirnc, on the rccornrnendation o{'tlrc Board, by notice in the Cazette,

irnpose an trd valorenr lcvy on all rnadc tca at the pclint of import or exporl,

129. 'l"he cLln'cnt lcvy ol'l()t clf'llrc customs valuc lor made tea e;\ports is based on

thc itbove repcaleil provisiort.

I30. 'fhc ad valorerrr tluty lras thc cf tect of over-pricing Kenya tea in conrparison

to lhe rest ol'East Afiica nnd in lhc process scaring awa-v I'oreign truycrs.

l3l. The l-ea Act rvas repc:alcd by the Crops Act.20l3 u4rich tinther provided:rt

Scction {2(2) (e} tlrat any subsicliary legislation made under the fonner would

orily continue applying Lrp to 30'i'.lune,20l3

lJ2. Therefbre, thc collection o1'arl valorerr rluly by AFFA (the Tca Directorate)

since 30'r' June.20l3 has rro legitl .iustification at all.

l-ll. Article 210(l) o1'the Constitutiorr provicles that no tax or licensing lbe may be

irnposed, waivecl or varicd except as provicled by legislatiott. Therefbre, thc

continuecl lcvying of thc said ail valorcnr duty by AFFA (thc l"ea Directolate) is

illegal and unct'rtrstitutional.

t
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l14. l-'urthennore, K'f DA clcducts 409{, o1' thc annual gross tea sales llur .lirmrers

as "operating expenscs" ovcrancl abovc tlrc 2,5(% nranagelltent fce charged on

gross sales rvithout accortnting tbr tlte satnc.

135, Thcsc taxes have bccornc a hcavy burdetr ott producers, and in sottrc cases

anrount to tluplicatc taxation. Most of thcse cltarges arc borttc by the

overburdcrrctl smallholder farnrers who contributc about 62 perccnt of the tea

Cess revcnues. The KTDA lnflnagemcrtt f'cc, at 2,5 peltent of net sales. is borne

by the snrallholder growcrs over and above all the otltcr lcvics that produccrs

trcar, yet the srnallholdr:r thnrrcrs own the lirctories that KTDA rnanagcs.

Prrrc:r:-l'txtNG AT T'Hr Tr:a At,(:'l'lo:!

136. Sntall scale farnrers in thc Wcstcrn rcgion have also becn tlrc victirns of

price fixing by thc rttaitt Lruyet's of thcir tca ilt auctions.

l-17.'l'he i\lonrbasa lra luction is lrekl el'er.! i\londa.y and'l'ucsdar'" nitlt teas

fi.om up {o ninr lirrst ,.\li'ican corrntrics arailahlc to hu-vtrs from lroulrcl the

rv<lrltl. It is the scconrt lurgcst ol'clcrcn uol'ldrvide tea rtuctiolts. allcr Sri

l.:rnka.

138. The Mombasa auctiru has been lri.iackcd and ntonopolized by local camels

ot' big estatc owners and lrrokcrs. Accorcliug to KTDA briefs. the Mornbasa

auction dominates thc tctr buying scene in Kcrnya to the tune o[ 75% yet small

lroldcrs play no role ilt its tradirrg.

;.ltt. 'l'he nuction is rurr hr tlrc l'-:rsl ;\li'ic:ut 'l'ta'l'radc Associrrtiorl ([, \'[TA),

a linrittcl liallilitv c{}ll'tllln\ irr rrhich K'l'l).{.:ts the reprcscntativc tl'srttall

I
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sc:rlo tnrmcrsr has r)nl\' {}nc \olc d

{'itrntcrs.

140. Players at the Monrtrasa 'fca Auctio

scalc filrmers their desen,ed eanrings.

ilc re r lf rnillion

ll-

t.tl. ltt illomhasir, onlr sir rrtultillirtiortal colrtpanics accotrnt l'or tuo-thirtls ol'

tht {eil tt'tded fhrouglr lhe anclion, lt is cle:tr tlrat thc hut,ing bchurior of

thc big cont;xtnics coultl ltitrc l ttta.jot'irttprtct on the price graiel rrt tht'

arrction.

i{1."I'ltc llrge tea cotttltunits lt:trc a runsitlcraltle influenre on tlrc sultph'anrl

tlcnrnntl ul'feao:lntl thus on llrc price-liring proccss. Their"nrarkct puu,er is

l ttrt,jtrr dctermintnt :tt te:r atrcliurrs. \\itlr their buving policr, these

cot'poralions strongl) ittliucrrcc llotlt pricc rrr{i\,onlcnts irnrl the rle ntancl for

certaitr qrralitics of lc:r.'l"htir tnt'ncrship of both;rlantations anrl;rrocessing

t rrclories -horizontal i lrt r:gratiou- is csserr t i :rl.

i-l-1. \'crticul ilttegr:rliort - conlll;urics h:ning il strong influcnce olr u':ursporl

cotnpanics^ *nd shipping agcrrries rnrl s(| {}!r - tttlds to tlrr porvcrlul position

rrf'lhe lnrgc tca comp:rnics. 'l'lris crllccntrltion ol'polver. rvith corporrrtions

snrttetintes controlling thc rrrtil'e production proccss li'onr tea slrrull to teil

hrtg. oll'ers rnrple scollc liir ntlrnillulatiorr.

144. Tlre l'ea Induslry Status Report May 2014 . plcpared by the then industry

regulator, 'l'en RoarrJ o{'Kettya. ttrottions various players, chiel'arnong thcm the

Kcnya "fea Dcvelopnlcnt Agency (K'|DA). of nranipulating the pricc of the

t
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higlrcst tca grade, PFl. rvhich is mainly

grzrde has consistcntly solcl at lorv pric

qradcs at tltc rvcckly auction.

145. 'l-he repolrt also tllarncs dirr:ct sales

nrarketet's which crcatc a hugc price diffcrcrrcr-' wltile giving

there is exccss tca in thc rnarket.

lc

big

lrnpress on that

l116. I'>rincipally, tlte currqtt low prices at tlrc auction arc lrrccitrritated by some

runortltoclox practiccs b1' I(TDA. u,hiclr corttrols over (i5 per ccnt of tlrc volunrcs

dealt in at the aucticln.'l'his is done irr collusiorr rvith maior brokcrs. u,arehouses

ancl lraclcts. The peqretrators continualll,divelt attctttiott Ij'onr the rcal issues by

citing tltc acl-valorcrn lcvy. -l'he 
acl-valt>rcrn lcvy is a tax chargcd and collccted

by tlrc 'l'ea Board, at onc pcr cent ol. the cxport cost, to facilitatc research.

nrar'tr<et i n g antl i n fra.structurc.

147. Price nranipulation is rarnparrt clurinu 1fie rnonths of fi4arch ancl April

Srnallholderr fanncrs arc nonnally paid thc harnrner price. rvith zcro lrenefits

tkrnr thi.s venture. Priccs har,c continuccl to clcclirrc, not bec:ause o1'poor quality

but ou,ing to poor tracle practiccs.

l4tt. l'ea auctioncd on Marclt l.2014 and exportcd orr March 3l lost 50.63 (Sh54)

sincc it rvas ofl'cred alS2.72 (Sh2il) agairrst an auction pricc of $2.09 (ShlttO).

'l'his is ec;Lrivalent to Sh-54.18 lrcr kilo of'nradc tca ((our kilos of grecrr lcaf),

rvhich translates to Shl.l llcr kilo of grcerr leaf. -['lrc loss sul'lcrcd by the fhrnrer

in llre process is enough to pa-v u first puyrnent. popularly knowrr as a "rnirri

[ltr l1lts".

)

or a{Rjm6fiEl$$@ffEr,
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149. Therc is evidence that KI-DA. at tirncs, sc'lls tea to Chai 'l'rading at a lower

price thart the <ll'feretl price. l'for exanrple, u,hcrc thc oftct'cd pricc is $2.61

(Sh224), the auctiorr price is nruch lorver at S2.05 (Shl76) per kilg, yet

destination of the marker is not indicated.

150. 'l'rends indicate evidettce of nranipulation. For instance, tea that w'as auctioned

on Septcnrtrer 12. 20li is expoffed tlve n:ontlrs lafer orr l;ebruary 1,2014.

Where it would have attractecl Sh224 per kilo, it gets auctioned at Slr 176.

l5l. Selling tea outsicle auction venues to sorre big nrarkctcrs is also a conlmon

practicc by the KTDA's C'lrai Trading sutrsidiary. Knorvn fls thc post-

atrction/private sale ol' rvithdrawn lcAS, son)c orqatrized private anzngcntents

are rnacle to huy high qLralit)i tcas ar bclow'trucrion prices. Chaj also buys teas

clircctly frorn factorics at lotvcr priccs than the auction prices. arrcl irnports

cltc,ap, low cluality teas fionr Asia u'hich it lrlcnds rvitli thc Kcnyan teas to re-

erport as Kenyan blancls. I'lris. in itsclf. rr:clrrccs thc overall conrrrrodi t_v pl'tcc,

creates a huge price dift'erettce and irnplies tlrat thcrc is exccss tca in the rnarket

I -52. 
'l'his ltas sccn tradct'sr'trrokcrs rcli'ain f rorn cluoting cluring auctions on

Trrcsdavs. but rnakc privatc arrangenlcnls to buy high quality teas aftenvards at

Lrelclw auction prices.

l.sl. PFI graclcs are also deliberately disatlvanfagccl by thc buying behaviourof the

ttrultinalionals, who are the rnajor buyers. at the auction. 'I'hese inclutie

Unilever, .latnes Finlay. Van Rees. Stansand, .luja Coffbe. Cofllea ancl Eastern

Procluce ol'Kenya. N'lost [ruyers t-ri Kenyan teas are nrultinationals rv]ro [ave

interests itt value addition in llotlr trac'litional and crnerging market destinations.

a
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154. Unilevel', .lAnres Finlay. Gold C)oufn. oll bchalf o1'Clobal Tca, lrrtpc'r'ial 'l'ea

E.xportcrs and Cokal Bcverages are thc kcv 1ll2yc.r. l'rcquctrt tea brokers irr thc

ltost-auction sale volurles irrclutlc Vcnus 'I'ea lJrokers. Cotnbrok. 1]icorn Exim

ancl Tca Brokcrs llast Afiica. 'l'hese Multinatiorrals bce-n buying thcir own teas

(Pl.l) at lrighe-r priccs than clucrted prices de.spitc thc fact tlrat intentttional teas

are of lower quality than local tca,

traditional markets such as the UK and

rrlg

of

Ibr

tsl-55. Ovcr thc 1:ast ycar. tvltctt lcit prices lta

trnsold teas were kept al an avcrage tlf'

salc. [3ut the sittratiott ltas rvot'scttcd CCSS vc atrction

having l(r to 20 per cent of unsold lcas r:f' thc volumc that is clffelecl. 
-l-his 

has

rcsulted in a price con\ierqcnoc olall thc,k:urgrades -- Pt'1. PD, Dl and UPI --

an indication that the auction docs rrot rcsponcl to fiec and tair ntarkct forccs.

156. Sincc January 2014. PF I has pcrfbrrriecl worsc tltan all the otlrer ,erades.

rncaning ftrrrncrs did not gct valtrc ibr their product. Thc situation ltas worsenecl

since Jarruary to thc cxtcnt that KTDA h.rs resorte(l to buying its own tcas in the

auctit-rn, irrrd irt rnuch lorvcl'prir:cs. Thcse leas are then shipped to traditional

nrarkels likc Afghanistarr. Lig5,pt, Pakistarr, [JK and, lately. tlre Urritcd Aralr

[:nriratcs. which [:uy througlt agcnts.

157. Sonie of thc tcas Ljrrilcvcr arrcl .larnes Finlay post to thc auctiort arc of vety

Iou, cpralitv,.attlacting very lou, Prices, rvhiclt krrock KTDA out of conrpetitiort

for traditional lrrarkcts. -l-lris acls as a btrsis tL) trilnsl-er priccs to aicJ cxportation

olthcir high quality tca at tlisguiscd rnarket pt'ices. lt also hclps thc sanrc buyers

t() i.lcce.ss KTDA teas at a lou,er price, especiall-v in post-auctiott salcs.

)

besn at thcir lorvcs

r ffrt)t, c
CH

thc a

lilG
pt
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158, Fruthcr. thc operaliottal nrirnagenrent ol'N'lonrbasa Tea Auction("M1'A") is

not cleat'ly known to lhrrucrs rvitlr tl:crn not receiving 'alry tradc inlirrlration

fi'txr MTA thereby renderinq all transactions at the auction unk

Whereas the buyers, Lrlokers. KI'DA and esta

irtlbnnation, the srnall holtler is lroorly irr

opcrates as a closed rnernbers club rvhere visiti

treated with a lot suspici<ln and t)on-coollcl'atioll.

159. l-he Cornnrissiorr ratcs lol tca lrrokers at the auction are pre-detcrminccl ancl

ttcgotialctl with KTDA u,itlr no lirnner representation. l'he proccss for

cletermittittg these rates needs to be all irrclusivc and trans;larent c-onsidering

that proclucers itncl Lruycrs are currently not represcnted yef the costs are passed

to thetn. Thesc rates slrould alst> rcllcct prcvailin.u rnarket trencls.

I 60. 'l'hc difl'ercnce bctrvecn thc price praid to farnrers and tlrc ono obtaincd at the

auction is unjustifiably large, ofien up tcr l(00'ii,.

I 6l . KTDA has abdicated its rcrle as il piorreer agency to chantpion for thc ivclfare

of f;trntcrs itncl instcad changcd into a tool of sclt'-enrichnrent by the Directors at

the expense of'the f'anrcrs rvho recl in aLr.jcct poverty.

162. As resuh o{'the lbrcgoing practices smallholtlerllrnrers lrave lost ovcr Kenya

5.5 Billion tor the losses tltey ltat,e incun'ecl as result of rnonopoly and price-

nranipulation at thc N.lornbasa 
-l'ca Auction.

t

ftr rrn ers ltrh,nF$*&$tl,.rs a rc

cln t vely
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I I l',rr. t' '[',tx..r'rlol Ott Ttlt,. ]'ri,r Sut r on

I rr-l. The tcn sector is rr:eliltg li"ollt
i

disltroportionate inlpilct tttt stnall sca

cnsill' paid b.-v the large scnlc grotrers.

I 64. 'l'ca laprrcrs arc paf ing llrorc than ?6 tvpcs ol' taxes. levies irtltl cltargcs

rvhich hnve unsurJrrisilrgl.v lcd to tlnindling returns lor lnrlrrr:t's and

lrgggefl don,n a oncc bright spot itt llte erJrrtrl econom]'. Stlelt taxr:$ ilrtlude I

l. 'l'hr Agricrrltural I)rorluce (.css-l{l'o ol' r'alut ol' (lreclr lc:rl' gro.ss

r':t I ttc

2. \''alue Addccl'l'rrr-l6ozi rtl'sulc ralut

3. it6 Vatorem l.crr'-lt'zi, ol'crrstonts raluc of mutle tcer crprtr(s or

ittrports

{. 'l'ea Producer l.itcnsc-lr.shs. I0"0(X} pcl'}'e,lr.

5. ;\uctiolt Organisct' l.,ictrnsc-Kshs. ltl"000 ller year'

6. 'l'cu llul'er l,ictlllse- Kshs- 10,()00 pcr )eal"

7. 't'ea Broker [,icr:nsc- Kshs. 10.{)(X} per veor.

tl. "l"ea Packer l.,icense- Kshs. 2.000 l)cr.rerr.

9. Tca Wtrehousing Liccrrsr:- l(shs. l0'0{X) por year.

10. Clorporilte l*r-3{}'7o ttl' llel protit.

I l.llirectoratc of lltttuslrial 'l'rtining l.r:r'y-Kshs.300 per emplovcr:

I 2. St:rntlal'ds l.er'1 ( KI'lBS)-U.21Zt ol- r llue ol' ntadc tct

t3. Environnten(al Ilttpacl ,\sessntctlt L.evr'(N[,]\'IA)'0.l oh ol'iltveslment

cttsls.

l.l.lilspecliolr I:'rc1l(t.;l'l{lS}-Kshs. 5.0{l(} per shipping doculttcltt.

l5.lrtrport dutt on pacli,agilrg trtaterial( (lovernment)-25% of'Cll value

1 6. I lrllort dec la rt lig tr lirrrrr( Uoyc rn ntcn t)-2.25"/0 of C I I;' val u t

1t

be

,
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17. F'ul'nacc oil tarcs{Core nrnrent}-ercisc tlutv ol'Kshs, {l.6ilirrc .t 16,/o

VA'I'

lll. Brokerage I'ee('l'c:r llroke r)-1t.75,\, ol'nradc tea villue

19. i\lunrgcment ,lge nc\, liec (K'l'l)A)-?.5(Zr ol'nct sales.

l{}.l..lnd rilte$ an{l rcnts((.ourrtics)- 0.3 * lr.75olo of untleveloltctl r,rtue

2 l. \Vlstc \yator regulatiolr license(\[iI.l.\)-Kshs. t0{1"000

22. ll'ood l,'uel !lovcnlsnr Per.rnit(('uunt] )- Kshs. 300

23. i\"lombasa Port l-lualtlr- Kshs. 1.000 prr shipping document.

24. Charnbcr of (.uttultr:rcc((:OO)-(1.0:5')ii invoice value per shi;lrncrrl.

25. Deparlment ol'Occu;ration*l hcalth licelrse-Kshs. l"{160 alllruallv

26.illrrnicipal Coutrcil licerrse ( non C'ounties)- tlcpcnrls olr cntel"Jrrise

sizc.

i(r5. l)ue to hcar.y tnrrtiorr antl hiqh pl.orlucliorr cost, Kelrl,a's tea is tht nrost

erpunsivc nt the )lonthlsir iructiorr comJlarcd tu tet li'om tther East

,\li'ican coulttries. -l-his r:xtrt erlx'llse reduces the volurne of Kcn.lln tea

sokl ott tlte intern:rtiottall.r thrrelll' reducilrg thc evcnturl inconre tt.ickling

dorvn to the sntall sc:rlr lru'nro'-

i(16. 'l'he intposition ol' a ltcrr.r rnrl uncorrscionable tar burdel that is
crippling thc tea stclr)r'is currtri'rr'1'to..\r'ticle l0 o{'thc (lonstitution rvhich

rcquires thut puhlic poli*" incluttirrg f?r\. to bc onf'orcctl in nrlnrrer that

*rlheres to principle ol' su srl i lrl b lc dcr,cl{}ptncnf .

i{}l.t s,rt. 'I'o IlFtcoctitzt'. l)t l.\ Ill.r;ls'r litr.rr L,NIo}" (}t; Stt,.rl.r. S<.rr.n

I.'..r Irr rti tts

Iti7. Srtrall scale tea lht'rttct's in Kerrva crrrrenll.\'have no organization that is

dulv t'ecognized ll)'lltc Corrrnntcnt to rcpresent and protcct their

intcrests. 'l'hc Ke nr I Llniletl Srrrall Scale Tea Orvne rs rtssociation
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{KtiSSl'0) rvas rcgistcrcd undcr thc l'r'rde [,niotts Act in Jull'.20{}5 antl

tr.atrsitioned undr,r Srction I ol'tlre lJil'th Schetlule of thc l,abour ltclnlions

Act, 2007.

toS. KUSS'I-C)'s main oll.iectire is to salcguard and lo[tb1 lirt'thc rights and

itrtet'csts ol'small scitlc tca o*rru'$ ilcross the coutttry. mo$l of *holrr are ils

active lttetttbers.

i(rr).'I'hc Keny'a Snrtll Sculr'l-ra (Jrorrers,\ssociation (KSSICA) rvhiclr was

lorntetl bv Kerryn"l'ea l)evt'k)llmrrt(,\grrrcl (KTDA) to countcr lltc rising

inlluence ol' KLl.S.51'O is dclirnct and eren in ils eristcttcc il lackctl

Iegitinracv as the ar.eragc tnnncr" ou( lh0r'c tli<l not knor.r ol'its cristrnce let

ulgne bclong to it. 'l'o onsurr il mortitttt's tlrt' organization, KT'DA located

I(SSTGA headquarlcl's tr ithilt its tru n hcrtdtl ttrtrters bttilding.

170, K'I'DA hns collectetl Kshs.500"000 l'rorrt tuch litclory und Kshs. l(l lionr

t'ach larnrer annualll' sinct' 2ll(10 to linance this puppct organization and

des;ritt' dclnand has l:rile<l lo nctount Ior tlrc clisbursemettt of thesc funds

11hich have most dclinitelS' bcen used to cnrich the coll'ers ol' K"l'l);\ and

KSS'[CA ollicials. i\!ost ljrrrners {rr.n{,1 il11are of thesc decluc(ions as

K'f D.4 hls ensured that lhe s*nre is rtot rcllcctctl in their rcccipts.

I 7 l. Since its ince ption, llrr Unicrr's nrain objrctivc has beert to orgnnizc thc

firrnrers ilr ortler lo incrcase lheir-llnrgaining power altd llecomc irtclrrded

ilr tlre K'l l)A tlecisiolr rrraliirtg. liurthenttore KL.iSSl'() has sought tn

irlprovc the conditions ol' thc litrtttct'r b1 uniting their voiccs :tgainst

corruptiott alrd cxploilitliolt rrithirt the K'I'DA suppl3'chain.

.,
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72.'l'hc Kcnl'a'l'en (irontrs.\ssgcialiort (K-l'(;,\),:r bod.r'r'egrrosentirrg largc

scale ttit fhrnters. is t'er:ogttizctl h.r the K'['DA and the Cuvcrlrlnenl.

I-lon'cver" Ktjssl'O h:rs tr:llingll not bern uritnted sirrril:rr recognitiol.

t73. Ingaging rvith Kt.SS'l'O u'riuld "lcgitinrize" KUSS]'() rrrtl its dcrrurnds as

thc farmers woulcl incrcasc their bargtining polver and put l)rcssure on

K'l'l)A's nronrrJloli.

i7-1. KSS'l'(iA. clue to i{s tor:rl c(}nlrol br K'l'l}..t. hcks thr rccounttbilirv and

lrxnspirrenc)' noccssrlrr lo cl'li:ctircll' rellresclrl snrall scale teir lirrrtcrs irr
Ke nt'rr.

'17-i. ;\rticlt J6(l) ol'thc ('onstitution guarrntucs the right ol'snr*ll scale teir

t'arntcrs to lbrm it urtitxt t{) represl:nt thcm rrnd that lhe G*r'crnment
c:ltln{rl infringe this right ;rrliitrrrrilt ls is thc cut'rent ciu$c.

i7ti. Article {1(5) of tlre ('rrttslitutir)n guarlrrtees srnitll scirle larmers' r'ight t<t

collective bargainirrg tlrrough * union ol'thcir choice.

:77. ,4.rticlc {7(2) ol'the (lonstitutir}n guilrilnlees farrncrs' righf to be providecl

rvith uritten reasotls firr the tL,rision to lrot rccognize I\t,SSTO.

l7S. Srnall scale teu larrncrs. ls enr;lloycrs. ore entitled to [orm an rnrllloyer'$

organizaliorr undcr Scctiolr {r ui'thc l,ubotrr ltt'lations Act,2007"

Vrot.'trtoNS OF THU CoivsrrrurroN

l7(). 'l'o thc extent that thc l" Ancl ?8'i'Rcsponclerrt continue to levy/collect fronr

tea lhrrners agricultural produc:c Cless witlrout a supporting lcgal fi'anrervork, the

provisiorrs o1'Articlc 210 ( I ) ol'the Constitution have been violated.
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llJg. J'o tlre crtcnt 2ll"' Rcspondents contirtuc to lcvy ancl ctlllcct ud vllorent

dgty of lgir on tea procluc:c at thc point of e.xport clcspite the repcal of tlte Tea

Act. the provisions of Article 210 (l) ol'the Constitution havc been violatcd.

Itjl. To the extcnt thar thc l'' -7"'ltcspontlcnt ltave cotttitttted [o stlstain a an

ipstitutiqnal {iapreq,<lrk that sustains the llcccing ol srnallholtlcr tca lhrrttcrs of

thcir entitlccl carnin-qs, irllrclscrl conditions tlrat have stutttcd the srtstaittablc

dcvclopment of the te1 scctol ancl ntisappropriatecl tlte ta.r revenLlc collcctccl

tl.gpr rvolkcrs, thc-v are irr r,iolatiott uf tlle ;rl'ovisiolls ()l'Article I0 of thr:

C,nstitution ol'Kenl,a y,trich scts out tlte naliortal valucs nnd principlcs of

g11\'erllilncer particrrtarly cn.ioining tlrc llespondents to obsel've good

goyernance, integri$', rttle <ll' latv, non-discrittrination, protectiolt of the

rlarginllized.,trans;larcncy, accoutttitbility alrd sustainablc dcvelopment ;

1,S2. 
-l'o t6e extcnt thirt thc l''- 7'r'Ilcspondcrrts have uniustiliably bccn ollcring

bcttcr pr.ices fortea |l'orn tlre l:.astcrn regiott to tlte disadvantagc o1'lhmtcrs ft'otn

t5e Wcsrcrn region and by clc.rrying thrntcts strpplying satellitc lirctories a

cSapcc to participate in clcctions to lhc lloarcl of tlte l" Rcspontlcnt. lhe said

l{esporrclcnrs arc in violntion ol'Articlc 27lt) of tltc Constitution lvhich

provides that every l)erson is equal bclilrc llte larv and has the rigltt to

cquat protcction and equal lleuefit ol' thc lan' altd Article 27(2) of the

Colrstitution whic[ ;rrovitlcs tha( equalitr includes tltc l\rll arttl equal

en.io.vrnent ol'all rights attd l'undamental li'eedoms'

l,gJ.'l'o thc cxtcllt thnl tlre l(csponclents ltuve sttstaitletl a tca traditlg systettr that

cletries Iaflucrs a lirir price firr their ptocluct to enablc thcnt ttlnintain a

respectable qLralitv ol living lravc inll'irrged thc f'anners' r'i-eht to Itutnatt dignity

cnslrrinc<l at Article 28 ol'the Corrsfitutiolt rvhiclt ;lrovides tltat eYerv persoll
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has inherent dignitv and the riglrt to have that dignifi respectccl and

protected.

i84.-l'o thtr etrcnl th*t lhc l'' -f7"'llt,s;rondcllts arc cngagcrl in l'ornrs of'anti-

conlpctitivc behaviot' suelt us priec firing al the llonrbala 'l-ca ,\ctiol tu

(hc delrimctrt tll'snt:tllltoltlcr lhrnrcrs. tlrc provisions ol'i\rlick l(l antl

,\rticle.16 of the C'onstifution harr becrr riolltetl.

ili5.'['o thc extent tltrtt tlte l" llrlponrlcnt ruluscs to rccogrrize anrl t,rrgagc

tt'ith Kt.SST'0 as thc lcgilirnirt('union t"eprcsenting snrall scalc tirr.rircr.s. the

lh'ntcrs' r'ight to lssociatiorr untlcr' ,\l'tick 36(l) ot'thc Consrifutiou has

lreun viohtctl.

lli(:. l'o tlre oxtent that thr: l'' itcs;rondent r.rlirses to r(.cogniz.e itnrl rngagc

nith tlreir union. snritll scale lirrnrcr,," r.ighl ro collcclive bargaining uncler

\rticlc -l l(5) ol'thc (lonstiturion hls brcn r iol:rtcd.

Iti7. To thc cxtcnl that thc l"'Rcspondent delays in paying slnallholiler farrners

lltcir tca carnittgs thc firrnicrs' right to enicry the econnlnic and social rights

enumerated by' 11r'r|.le 43 of thc Constitution have been violated.

188.'l.o the extent that the l"-7'r' Responclents lrave provit'lecl substandard services

to f'arncrs through incl'ficient collection ol tea. manageulcrrt inefTiciencies at

lhc tca titclorics, dclays in rcnritting payrnent to fanners. loading trnd passing

colossal ntanagelnerrl and agcnt f'ccs to tanners without involving thcrn in

tlecision-tnaking, the tea hrnrers' rights as consutners unrler Article 46 (l)
of the Constitution have been violated.

Page 37 of48



I89. To thc cxtbnt that the l'' llespondent has refused to listen and handle farmer's

gricvances ih the tea sector. thc provisions of Article a7(t) of the Constitution

have been violated.

190. To the extent that the l'' Respondent has declined/failed/refused to provide

written reason/s for its lclirsal to pay t'arntcrs'rnini-bonus xs11i 1'grtrgllizc

l(t;SS-lO the provisions of Article 47(2\ of the Constitution have been

violated.

lti[ll

1 5 0EC 20ilt
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Ile.qsoNs Wrrrntrronu Youn Pu'r'r'r'rotrrrin Prurys Fon Ono[Rs:-

A declaration that resonating thc intuition of Arliclc l0 of'thc Constiturion ancl

cr;nsitlering the intenclttrent ol'Artick' 46 ( I ) of thc Constitution, thc Respondents

;tl'c tround to rnanage tea productiorr , collec:ticln antl sale in an open ancl transparent

rllillillcr .

b. A cleclaration that levying of Agricultural Produce Cess by the l" Respondent

u,itlrout a su;rporting legal ll'anrew<lrk as required by Articlc 2I0 (I) o{'the

Constitution is unconstittrtional.

A declaration that levying ol- Aqricultural Producc Cess by thc l" Respondent

u,ithoul a constitutional and lcgal authority is unconstitutional.

cl. A declaration that only a Courrty (jovemrnent has constitutional authority to levy

Agriculturnl Procluce Cess. l

iI

c

t
e z\tt orclcr clirccting the I'' t(espondort to stop 1g1,rying Agricultururl Pmcluoe Cess.

l'. An order dilccting tlic l'' Respclntlent to accotrnt l'clr Agricrrltural Producc Cess

collectecl liorn 27'h March 20lrl. n'hen C'otrnty Covcrnnrcnts started operatiorrs.

g. An ot'clcr dirccting tlre l'' l{csporrclcnt to re[irnd to thrrners the Agricultural Produce

Ccss collcctecl fionr 27"' N4arclr 2014, ll,hen Counly (iovcrnmcnts started

operations.

h. An ttrder directing thc l'' Respondent to lirlly account firr the proccccls of

Aqriculnrritl Produce Cess in thc surrr ot'Kslts. 6 Billion, being thc morries deducted
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l.rorrr tarmcrs since 2001 lbr rr'taintenancc o1'road infi'astructulc. which lras never

bccn done

lVl lll'. ,\1.'l'l,lll\,\l l\ I

{tt ortlcr directirlg tl:e l'' I{csptttttlcttt ttt

r\grictrltttral Protltrcc ('css irt tltc stlttr o

<lcdLrcted fi'onr lirnticrs :ilrcu l(X)l tirr lllait'llullilllcc rr{'road itllt'tlsltrtcture.

rvhich ltas ltcvcr l)ct11 (i()llc

i. A declirration that levying of rtcl t'ulorelt duty ol'l'/o on tea procluce at lhc point of

c.\port by the 2tl'r' ltesponclcnt u,itlrout a supporting lcgal fl'antcwork as rcquired Lry

Article 210 ( I ) of the constitution. is uncotrstitrrtional.

i. Arr orrJcr directing the 2tl'r'llespondcnt to stop the collcctiou of td vtktrem duty of

l,)t orr tea produce at the point of export r-urtil srrch timc as a supportive legal

I ralttcrvork is ettactcd'

li. .\* order tlirecting the 2ll'r' l{cspondcnt. througlt {lte fea l)irectoriltc, lo lully

rrccrrrrnI lirr. the rnolries collected *, ud tnlttt'c$ l(v.l'sincc tlte repeal rtl'thc 'l'eil

,\cl and thc colling into lirrcr: ot thc.,\gricultul'e l"islreries antl liootl ,\tttlrority

\ct 2012 olr I7'r'l''ebrual'r 2()14.

lVt'il11 Al.'l'l:R\ \ I l\ l:

,r\rr urtlcr rlirccting (lte 2lJ"' ltesputttlclrl . througlr tltc-l'ca Direcltlritte, to

lirlll, r.clirntl farlucrs tlre ;rrotcc tls o.l'url rolore m /ert chargetl lo lhl-nrers

sincc thr: repcal ol (ltr: 'l t'a ,\cl arnd lht coming ittto lirt'cc ol' tltc

.,\griculturc l.'ishcrirs rrnrt l;'ootl ;\utltoritl' Act 2012 on 17"' t:ebruar)'

201"1.
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I

l. .,1 clcclarirti{}n th,lt rvithin tho irrtcrrdnrelrl ol',{rticles 36(l) and {l(5) ol'the
(.orrstitution. smlll scale {i:rnters have a riglrt lo lbrm and hrvc recogrrized ir

rrnion to resenl their interests

ln- r\n order tlirecting lhe 1" ltt,slrotrlellt l() t'gco gnize KUSS'I0 as lhr lcgitima{c

i'

union reprcsenting the irrtrrtsts oi'snrall scrle lhrrners in l(en.t'a

lt. \ declaration that within the intrrrclrn('nt u[.,\r'ticle 28 of the Constitution, the

lles ondents are bountl lu rcs lccl tul(l u holcl the hunran di itv ol' thc

iirrnrcrs tlrct' serve.

{i. ,t rJocllration that rlithirr tltc inlcndnrent ol'.\r'ticle 43 ol the Conrtitution the

llt'ornllt pilynlent of larnrcrs' (lucs is rtcccssa rr lirr the eniot'nrent of I'arnrers'

t

la

rI
I

I

i,

*cononric antl socinl riglrts.

\lr ortler dircctilrg tlte l'' tttsllrnclr:nl l{) I}:1.\'tca larlrrer"s lrorn Wostern l\env:l

their rnini-bonus lbr lhc vurr l0l{

il. ,\ decl:rrafion thut nithirr the irttcndrncnt ol',\r'ticle 46(l) ol'the C'onstitrrtiono

i':rrlrlcrso riqlrfs ils consuntrrs reryrrire tlrc provision of qutlit.t, serr ices bv the
\l Iles;londcnt in the collettion of terr. nrtnilgement ol' tea lactorics and

1rit"1'ment Jr roees$rng .
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r. .\ clcclaratiorr that tlre actirlns ol'thc JS Rcsportdcnt in ilttposirtg an ullreasonatrle

and excessivc tax burdcrt rvhich is killirlg thc

provisions of'Articlc l0 of'tlre Corrstittrtion rvhic

o1'lrublic policy ntust be in linc rvith thc principlc

s- A dcclaration that in vicu' ol' tltt' llrol'isiotts

(onstitutit'rn and in vierv ol'tlre [:ourllt Schetlttle of the Constihrtiott 
"vherein

agricglure is tirlly devolvccl lo tlrc (.oLrnties. thc ls" Ilcsponclcnt cannot itnpose

taxcsiclrargcs iu thc agricr,rltural scctor w'illtotrt cortstrlting coutlty govclllll)cllls.

A declnration that thc actiorrs ol'the l" Ilc,spottdent in offering tltc fanncrs ll'0trl the

\vestenl rcgiol a lower pricc per kiltrgrartr than thcir castL'll1 ollcs cxpressly violates

llrc rron-ilisurirnination principle untlcr Articlc 27 ol tlte Cortstinrtion.

.. ,{ clcclaratiol tftat thc actigns r>f tlie l'' lLcsportdcrtt irr denyirrg fhrtners supplying

satellitc tirctclrics a right to votc in K'I'DA elcctiorts expressly violatcs z\rlicle 27 ol'

t lrc Clorrsti ttttiott.

,A cleclarati6n that the lctions ol'tlrc tl"'-26"' l{esportdcnts in colluclirrg to deny

lirnlcr.s a lirir';rrice lirr theit'protluct at tltcr IVIotrlrasa Tca Action to cltablc thent

r,ainlain 1 rcspectablc quality ot'living cxprcssl-v violatc the lanncrs' right to

humarr dignity cpshl'irtccl at Arliclc 28 ol't[c Cgrrstitutiorr.

;

I

A clcclar.ation that thc actiorrs ot'the i{cspontiurrl- in colludilt-e [o flcccc fal'ltters of

tScir rightlirl ealnings ancl unreasorralrly clcrlaying thc llaytnetrt of tltc resulting

,lcaqer arnosr.rts cxpressly violnte tlrc provisiclns ttf Afticle 43 of the C'onstitution

u,lricl guarantccs the larnrers' r'ight to cnioy the ccottot'ltic arrd social rights

cnurlerated tlrcrein'

sustainaf f $t[.Idlt,.",
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x. A declaration that thc acliclns ol tlte l'' Rcsponclent in providing sulrstandard

sc-rt'ices to lhnners through inof-ficicnt c:ollection o1'tea at buying centcrs and by

enclangering their health through unrcasonable delays exprcssly violates the

lrrovisit'ttts of Article 46 ( l) ol'the Constitution rvhich gLlarantees the rights ol'tcir

!:rrnters its consumers.

y. A clcclaration that thc actions ot' the l'' Rcspondcnt in relirsing to rencler

adlninistrative action on isstrcs concerning tanncrs in a manner that is expeditious,

cl'ficicnt, lawlitl, reasottalrlc antl procedurally l'air expressly violates Articlc 17(1)

ol the C-'onstitution.

A cleclaration that thc actit'trrs of tlrc l'' Respondent in failing to provicle ri,ritten

rcasotl/s fbr its refusal'clelilt;'rteglcct to pay llrrrrers frorn the Wcstcrn rcgion their

ttrini-bottus expressly violittos Articlc 47(2) ol the Constilution which requires

*'ritten reersons fclr strch actions-

aa. Atr order clirccting the l'' Itcspondent to stop charging farmers tu,icc fbr

tllilltelsctttent seryices thtough the -196 dcclrrction on annual -qross tea sales fronr

lhrtners as "operatitlg expcilscs'o over ancl aLruvc thc 2.-5')(r manaqelnent t'ce chargecl

orr gross sales.

l.rtr. An orderdirecting the l'' Responclcnt to Lronlpetrsate thc 400,000 t'anners fionr the

\\iestcrn reqion a total surr of'Kshs. il7 Billiorr tbr thc double deductions rnade

r:nder (aa) above.

cc. Att order dirccting the l''-7'r' l{esponilcnts to avail to the Pctitioner staten'lcnts of

llrrblislrcd llnancial rcporls capturing alltlreir opclations since thcl were tirrrned.

a

Page 43 of 48



a

cld. An ol'c'lcr dirccting thc i :rrrri l. I(espontlent to prcparc and publish clctailed

l'cports on the expctrditurcs ol' thc various tuxc-s ,rrrrl lcvics collectecl lirlrn tea

lhrrncrs sincc 2001.

ce. A dcclaration that acts ol'price-lixirrg arrd ntanipulation o.l-priccs perpctratecl by the

| -27't' I(cs;:ondcnts at thc lVlorrrbasa 
-l-cii Auclion to thc cletrirncnt ol' thc

srrrallhcllder Ianncrs violatcs tlrc provisiotts t>l' Articlcs l0 antl 4b of thc

('ortst ittrtion.

l'l'. Liencral tlarrragcs lionr thc l''-27'r' l{esporrderrts tirr'plice {ixing ancl rnauipulatiou ol

tca priccs at the Monrtrasu'l'ca Arrctiort to thc cletriurcnt o[small-holdcr l]nrrers.

ge.Orclcrs dircctirt-e tltc l*'Rcs;ronclcnt ttl uttdcftrtkc adtninistralivc nleasllrcs to cnsure

prolits frt)nt '"'-7''l{esltt,rrtlcrri Courpztttics. u'hich arc its subsjdiarics, are channelcd

to stna I lholdcr thrlncrs.

hh.Arr oltler tlirccting thc l'' I{csllorrclcnts lo urrder"takc adnrinistrative rncirsures to

cnstr'c llrollts ll'orn 2"'-i'' I{c.i',..,rrrlerrt Cornparrics. rvhich arc its subsitliarics, are

clranlrclctl to snral llroltler fartucrs.

ir. ,.\rr order dirccting thc ('oln;rclition .\utltoritr ol' Ncn.\.a atrd thc 2tl"'

ItesJtondenl . to investigate lhc pricc-fixing ancl nranipulation at thc Mornllasa Terr

Arrction tl'orrr the year 200I -2() I 5 anrl avail a rcport this I Ionouratrle Court.

.t.i ,\ dcclaratiorr lhat l" I{cspt'rrtrlcnl is tlound by tlrc provisiotts ol'Ar-ticle 227 of tlrc

C'orrstrtution and must contluct its l)r()cl.lrenrcnl irr n trartsptrrcnt, cost-effectivc. fair

rrlrd r.'quitable tnattner.

.
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kk. An order to be issued to the Respondents to adopt administrative and policy

nlcasures that can sustain a transparcnt and cfficient tea-trading system in Kenya.

ll. An order directing the Privatizatiotr Cornrnission to investigate and avail to the

Petitioner a report on the entire privatization transaction that led to the conversion

of Kcnya Tea Developrnent Authority. (a state corporation) into Kenya Tea

Developmcnt Agency Limited ( n privatc co

llonourable Court.

t]lrtl Thcrc be no order as to costs,

t
Dated .at Nairobi this i ';.' day of r

t
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