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A III'I)OR'I ()F'l'II Fl DM'Alt'I'MI',1 I'AI, (]()MMI'l"fI!tl ()N .l tlS'l'I(lE
ANI) I,II (;AI, AI]-FAIIIS ON .I.II II IN DIII'IINI)IiN'I' H, LE(l' I<AT, ANI)
BOTI N I)ARI ES COMM ISSION (AMITNI)M tiN'I') I}I I,L, 2OI6

I. PR.IiFA(]II

On bcherll'of thc Depetrtnrcntal Clorr-rrr-rittce ()r1 .lr,rslicc ar-rd L,egal Allirirs, u.ncl
1-rt-tt'st-tittrt to prt>visions o1' Standir-rg Order 199((r), it is my pleaszu-rt privilegc
atrd h<ln<tttr to prcsent to this I-Iousc .r l'cp()rt rll' thc (lornn-r ittcc ()lt tl-rc
II'rdcpertdcr-r1 I',lcct<>rarl ancl Bound:rrics Clctnrmission (Ar-ner-rdrne nt) Ilill, 2Ol (r.
'l'l-re (lotntrlittee clcrives its mzrndate fl-orn Stau-rcling ()rclcr No.2l(r(-5) whicl-r
provides as Iollows:-

u) 'lit irtt''c.sligcr/c, inclttira inlo, ctncl reporl on ull mallers rclaling to /hc:
tttctnclale, nldnctgantanl, Ltclit,ilie,\', acJntini,slralion, r4tcrulion,s uncJ
a.s' I i nt ct / c.s r.t/' t h e a s.s i gn a cl nt i n i.g Ir i e:.s an cl dc1tu r I nt a n I s,.

b) 7'o sltrcllt lhe progrdntn?a and polic..y ol'tjeclivas, o/ rnini,strias und
clc pa rt nt e n t.s ct n cl I lt c e.//bc I i vc n es :; t t f t h c i r i mp / e nt e n t u / i o n,

c) 'fo study und review all legislation referred to it;
d) 'kt ,slud.y,./.\'se.s',\' uncl unalltze lhe relcrlive,sttccc.t.s r2/ thc ntini.s,lrie.s'trnd

clcparlmenl:; ntau.surad by 1J1" rcsrtll.s obtuincd d,\ c()t',?l)(rrad tvi/lt lhair
s I uI e cl <t b.i ec I i ve.s' ;

e) 7'o irtvcsligulc ancl encluirc inlo oll ntul/c:r,s'relaling /o thc u.s.signcrl
tninislrie.s onrl dcparlntenls a,s mav be c/aantecl nece,\,1;ur.y, ancl (t,s tltct-y
bc re./brrccl to it by /he lJottse ot.a ntini.star; und

/) 7it ntake reporl.s ttncl recornntendatirtn.s /o lhe Ilou.s'e es, <t/icn a5
|trt.s:siblc, incltrcling t'ccot't'tntendalictns o/-prctposccl legi.s'ltrlion.

'l'he Sccor-rd Schedule of tl-rc Standing Orclcrs ()n I)epartmenterl Clornmitlccs
llrrtl-rer states the sr-rb.jccts wl-ricl-r tl-re Cornrnittee is sr-rpposc<J to dcal witl-r
while discl-rarging its r-nnnclate. 'fl-re subf ects arc as follows:-

(lonsti tutional al-liri rs ;'l-l-re adn-riuistrertion o1- law and Justicc, including tl-rc .ludiciir.ry,
public proscculiol-ts, clectiot-rs, ethics, ir-rtcgrity arncl anti-corrtrption;
and
I Iurnan rights.

(a)
(b)

(.-)
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l.l. (lommittee Mcrnbershin

'l'lre (lorlrnittcc wzls c()nstitr-rtccl on 'fhursday, I (rth Mzry, 2013 ancl cot-r-tpriscs
tl-rc lirllowir-rg:-

l. I lon. Sarnuel ()l-rcpkong'ar, M.l'.
). I Ion. Priscilla Nyol<abi, M.P.
3. I Ion. N.iorogeBaiya, M.l).
4. [-I<>n. MtrriithiWaigztr-r.lo, M.P.
5. FIon. Nclirar-rgr-rWaihcr-ryzr, M.I).
(). IIon. I]lorence Ka.iu-f u, M.l).
7. Ilon. Kang'atalrungu, M.P.
tt. I{on. Rcnsr>n Mutura, M.l).(). IIon. Johr-r Njorogc()hege, M .P.
lO. I Ion. Williarn C)l-rcpttrrno, M.P.
I l. I{on. Mohamcd nbdi I la.ii, M.P.
12. I-Ion. Sarmrny I(oech, M.P.
13. l-lon. Moscs (ll-reboi, M.P.
14. Ilon. Paul Rii, M.l).
I5. L'Ion. Charlcs (iimosc,M.P.
16- I lon. .lohanna Ng'eno, Ml).
17. IIon. Borrilace ()tsiula, M.l).
I tt. I Ion. Ilitol<Kir-wa, M.l'.

( lherirperson
Vice Cherirpersor-r

1.3. Oriein of the llill

Thc Inclepcndent l-.lectoral and lloundaries Commission (Amcndment) Ilill,
201(t is clatecl 2"'lJLlnc, 2O16 and is aNational Asscrnt-rly Bill No. 16 o1'?Ol(r.
'l'l-re Bill was spol-lsored by the l)cpartmcntal Comtrrittce on Justice and Lcgerl
Aflairs and upon bcing read 1br the llrst tirnc it wzrs rel'erred to relcvant
Departmental Cornrnittee forscrutiny in linc witl-r Standing Ordcr 127 (l)
wl-rich states as foll<>ws:-

"A llill having heen reod u l,-irst Tinte sltoll strtnd contmitted to tlte relevunt
Departmental Comtnittee witltout question lteing put to it"

1.4 I'ublic rrarticination on the consideration of the BilI

Sterndir-rg ()rclcr 127(3) states ats I-ollows:-

"T-lte Departmentol Contrnittee to wlticlt o llill is comrnitted sholl
Jocilitote public porticiltotion ond slttrll take into uccount tlte vicws
ond recomntendutions qftlte public wltctt tlte Cotnmittee tnukcr' its
recontmendutktns to tltc IIouse"
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'l'hc (lor-r-rmitlee aclvcr-tisccl lirr thc ptrblic to srrbrrrit their vicws through tl-rc
[<rctrl clarilies ()n I 3'l' J ur-rc 20l6 ancl tlrc ('ornmittec consiclcr-ccl thc
strbln i ssions reccivccl.

t.5 sftr tn {rs of the Clornrnittcc and a ()nd ti<ln of rcnort

'l'l-rc (krrnrnittee c<-rr-rsiclerccl thc Bill ()n l4't''.luly, )O16 ir-r 4't'' Iiloor,
('or-rtiner-rtatl IIousc, I)arliar-r'rcnt Br-rildings. 'l'hc Clornrnittec consiclcrecl and
acltrptcd its report on 1hc llill on the Rill on lgtl'.luly,2O16 at thc siunc vcr-lLlc.'l'hc adoption o1- thc rcport was proposcd by I lon. Florencc Ka.ir,rluerncl
soconcled by Flor-r. NdiraurguWail-renya. 'l'hcrc was n() dissentit-rg voicc to thc
arcloption of tl-re repctrt. Minlrl-cs t>1-the (-'onrn-rittcc's sittir-rg acloptirrg tlrc rcport
lll-c rltlllcxcd hcrctc) .Is apllcndix I. A Iist o1'Mcn-rt;crs wh<> atteltclccl the sittirtrr
is itlso ltnnexccl hercto zts rlpllcl-Idix l.

l.(r. Acknowledgemcnt

'I-l-rc Clharirperson wishcs to cornmend Cornrnitlcc Mcrnbers lbr their clcvoti<>r-r
attd ctttnmittnenl to duty wl-ricl-r made the considcrertion o1'this Ilill a rcarlity.'l'hc Cotnrniltee furtl-rcr wisl-rcs to ll-ranl< 1l-rc ()l-llccs ol-tl-re Speal<cr au'rcl (llcrl<
o1' tl-rc National Asscrr-rbly lor pr()viding guiclarnce arnd tcchr-rical sLlpp()rt
witl-rout which its worl< would not have [-rccr-r possiblc.

IIon. Spcaker Sir,
()n behalf of the Cc>t-nt-t-tittcc, I rlow wish to tnble this repor-t in tl-rc Ili>usc

SI(; N II I).

IIon. amuel Chcpkonga, MI'
(Chairperson)

I)epartme ntal (-'ornmittee on.Jusliecl and l-egal Atl:rirs

i

f
2ok'1" "r)A'I'I'. . . .

.- 
-/
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2.0. tlA( r K(;ItC)t_rNt)

'l-hc Ilill proposcs t() anrcncl tl-re Indeper-rdent Iilcctoral a"ncl Ik>undarics
(lcrrnrnission Act, (No. 9 of 2O1l ),in orcler to reorgarriz.c thc prcccdurc lirr
zrppointrncnt of cl-rzrirpcrs()n zrnd rncrnbcrs cll' the Clornmission. 'l'hc Ilill
cstarblishcs zr sclection parncl which is rcpresentative and acccpti,rblc to thc
public.

'fhc llill docs not aflbct thc lunctions <>f (lour-rty Govcrnments as sct orrt it-t

thc Iiorrrth Schedulc to the (lor-rstitutiorr.'l'his Ilill is not a rnoncy Ilill witl-rin
the rnearning ol-Article I l4 c>l-tl-rc Constitr-rtior-r.

'fhis Ilill does r-r<>t delcgatc lcgislative p()wcrs nor docs it limit lirnclarnenttrl
ri gl-rts aurd ll-eedoms.

3.0. MEMOI{ANDT]M OF OB.IEC'IS AND RF],ASONS

Thc Ilill was published or.r 2"d June 2016 ancl is sponsorcd by the Cl-rairperson, Departmcntal
(lornmittee on.lustice ancl Legal Alfairs.'l'he structure o['thc I]ill is as follows:

Clausc I is the short title

Clause 2 sccks to arnend scction 5 by reducing the rlembcrship o1'the Commission from cight
rnenrbcrs to four mer-nbcrs.

Clausc 3 proposcs 1o appoint the rncmbcrs of thc Commission on part-tirnc basis as opposccl to
appointrnent as fulI-time conrnrissioners.

(llausc 4 proposcs to establish vetting criteria f<rr all officers who havc scrvccl in the
cornmission lbr more than two ycars to ensure that thcy arc Ilt zrnd proper to continue holding
office.

Clausc 5 proposes to cstablish a Selectior.r Panel appointcd by the Presidcnt conrprising of two
pcrsons norninated by the largest party or coalition of partics in tl-rc National Assembly, tw<r

pcrsons nominated by the second largcst party or coalitior-r of parties in the National Assernbly
and threc pcrsons norninaled by the Public Servicc Comurissiotr.

Clausc 6 sccks to eulpowcr thc Selection Panel 1o nominatc and ltrrward to the Prcsiclcnt ninc
pcrsons qualilicd to be appointcd as mcmbers of tl-rc Commission and clinrinates thc provision
rclating to the first Sclection Panel of the first Commission.

Clause 7 proposcs tl-rat the rosponsiblc I)epartmental (lomrnittcc shall considcr the nominccs
rcccivccl ancl recomnrcnd to tlie National Assembly onc pcrsorl frrr approval lor appointrncnt as

Chairpcrson ancl loul pcrsons ftrr approval lor appointment as rlcr-nbcrs ol-tlic Comlrission.

KNA/JtA: Report on the l.E.B.C. (Amendment) Blll, 2016



4.O. I'U BI,IC' I)AII'I'I(III'A'I-ION IN I'tI I', (]()NSII)IiR I'I()N C)I.'

].IIE, I}II,I,

Starrclir-rg ()rder 127(3) proviclcs as tollows:-

"'fhe Deportntentol Corrtttrittce to wltic'h o Bill i:r cotrttrtitted sltull
./ocititote public. porticipotiott trnd shull tukc ittttt tt<:ctttutt the views
uncl recomntcndotions of the public when the C'ottttttittee ntukcr- it"'
recomrrxendutiotts ttt the House"

'f hc ('ommittcc invitcil thc public through thc print ntoclia on l3t" Jt,l',"'Ol(r
t9 subrnil tl-rcir vicws by way o1- rcprcsct-tltttions or lrlctll(>rarnda tln thc Ilill.
'l.l-re Mar-r Matr (iovcrning Ct>uncil o1' Kcnya submitted tl-rcir vicws to thc
(lon-rrnittec. 'l'l-re Cl1.;l-plrittec hcld cor-rstrlttrtions witl-r thc (lcr-rtrc lirr nrttltiparty
I)er-nocracy (CMl)). 'l'l-rc CMI) recollrncndccl thart the sclcctiot-t pttllcl sl-rould
[-rc broad bascd to ir-rcltrdc othcr gr()Lrps such ers the civil socicty alld other
stal<cholders.

5.O. CONSII)EII A]'I()N OF' 'I-HIi I}II,I, I}Y 'I-HII COMMI'f'f I'Ii ANf)
PROPOSf'D A I,lN DM[,N'f S

'fl-rc Ilill proposcs 1o arnencl the Inclcpcndent Illectorerl trncl IJottuclarics
(lcrrnrnission Act, (No. 9 r>1- "Oll), ir-r r>rdcr to reorgan\ze tl-re procedure lbl'
appointment of cl-rzrirperson and tnctnbcrs o{'the Cotnmission. l'l-rc I'}ill
cstablishcs a sclcction panel which is reprcsentative and ercceptart-rle to thc
I(cnyans.

6.O.RIICOMMIi N I)ATION
-I-he (lommiltce pr()poses tl-rc lf ill be parssec'l with tl-rc fcrllowing atncndments

'I'I-IAT-, Clausc 4 ol-thc llill be amcncled [ry---

(zr)dclelir-rg tl-rc word "lhrce" appczrring iml-necliately erlier tl-re phrasc
"subsectign (l A)" in the propr>scd subparagraph (1) (c) iurd substituting
therelbr tl-rc wc>t'd "four";

(b)insertir-rg tl-rc lbllowing strbparargrarpl-r inttt-rediately alicr the proposcd
subparagraph (l) (c)--

"(d) tl-rree pcrsor-ls nominated by tl-rc Inler-lLcligior-rs (lor,rncil ol-
Kcnya."

(c)dcleting the worcl "thl'ee" arppcarir-rg ir-r-rrncdiately a{icr the word
"shortlist" in 1hc pr<>posed sut-rparragrarpl-r (1A)(c) trrrcl strbstituting
tl-rcrelirr tl-rc worcl " I't)Ltr",

(cl)inscrting thc lirllowir-rg subparngrapl-r itntr-rcdiatcly i.tlicr the 1-rrt>posccl
subparagraph (3Xb)

1
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"(ba) thrcc pcrsons norrlinatecl ilr uccorclancc witl-r sltbpitratgrtrpl-r
( I Xd)"

(c)clcleting thc w<>rcl "thrcc" zrppcarirrg irr the proposcd subparargraph
(3)(c) and sr-tbstitr-rtir-rg tl-rerclbr thc wttrd "'li)Llr".

lLationale:Mernbcrs \vcrc ol'tl-re vic:w tl-ra1 r'eligiotrs lcitclct's lIrL: tt-iostl;'
vicr.r,ccl as lair arbitcrs and thcrclirre tl-rcir inclltsi<>n is.l ,11()rc:tcccptitblc
arrangcrlrcnt.

xxxxxxxxxxxxxx xxxxxxxxxxxxx

tt
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MINUTES OF THE DEPARTMENTAL MMITTEE ON ]USTICE AND LEGAL

CONTINENTAL HOUSE, PARLIAMENT BUILDINGS

PRE NT

Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Samuel Chepkonga, M.P.
Benson Mutura, M.P.
Boniface Otsiula, M.P.
Florence Kajuju, M.P.
Kang'ata Irungu, M.P.
Johanna Ngeno, M.P.
John Njoroge Chege, M.P
Mohamed Abdi Haji, M.P.
Moses Cheboi, M.P.
Njoroge Baiya, M.P.
Sammy Koech, M.P.
Ndirangu Waihenya, M.P.

Chairperson

Vice Chairperson

Clerk Assistant I
Clerk Assistant III
Clerk Assistant III
Legal Counsel
Sergeant at arm

APOLOGIES

Hon. Priscilla Nyokabi, M.P.
Hon. Charles Gimose, M.P.
Hon. John M. Waiganjo, M.P
Hon. Paul K. Bii, M.P.
Hon. William Cheptumo, M.P
Hon. Bitok Kirwa, M.P.

SECRETARIAT

Mr. Abenayo Wasike
Ms. Mary L. Lemerelle
Mr. Ahmed Salim
Mr. Salem Lorot
Mr. Stanley Lagat

MIN No.JLA. /2015 PRELIM NARIES

The Chairperson called the meeting to order at 10,30 a.m. with a word of prayer from
Hon. Njoroge Baiya, M.P.
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MIN No.JLA. /2016 CONSIDERATION OF THE INDEPENDENT
ELECTORAL AND BOUNDARIES COMMISSION
(AMENDMENT) BrLL, 2016

The Committee considered the Independent Electoral and Boundaries Commission
(Amendment) Bill, 2016 which was published on 2nd June, 2016 and was committed to
the Committee after being read for the first time.

The Committee proposed the following amendment to Clause 4 of the Bill

THAT, Clause 4 of the Bill be amended in the proposed paragraph 1 of the First
Schedule to the Independent Electoral and Boundaries Commission Act, 2011
by-

(a) deleting the word "three" appearing immediately after the phrase
"subsection (1A)" in the proposed subparagraph (1) (c) and substituting
therefor the word "four";

(b) inserting the following subparagraph immediately after the proposed
subparagraph (1) (c)-

"(d) three persons nominated by the Inter-Religious Council of
Kenya."

(c) deleting the word "three" appearing immediately after the word
"shortlist" in the proposed subparagraph (1AXe) and substituting
therefor the word "four";

(d) inserting the following subparagraph immediately after the proposed
subparagraph (3Xb)-

"(ba) three persons nominated in accordance with subparagraph
(1Xd)"

(e) deleting the word "three" appearing in the proposed subparagraph
(3Xc) and substituting therefor the word "four".

Members noted that inclusion of religious leaders is a more acceptable arrangement as

the religious leaders are mostly viewed as fair arbiters.
The proposed amendments were unanimously approved by the Members present.

t



MIN No.JLA. /2016 CONSIDERATION OF THE PETITION BY MR,
BARASA KUNDU NYUKURI FOR THE REMOVAL
OF MEM ERS OF THE IN DEPEN DENT
ELECTORAL AND BOUNDARIES COMMISSION
(rEBC)

The Committee noted that the petitioner had heavily relied on the Auditor General's
Special Investigation Report on the Procurement of Electronic Voting Devices for 2013
General Election, of 6th June 2014 to back up the allegations contained in the petition.

The Committee further noted that the said repoft of the Auditor General has been a
subject of a court case, in the High Court of Kenya at Nairobi, Constitutional and
Human Rights Division, where the petition number 356 of 20L4 was filed. The petitioner
was Ahmed Issack Hassan and the Respondent was the Auditor General.

In the said petition No. 356 of 2014, a decree was issued on 3'd July 2015, where the
Court ordered that:

1' A declaration is issued that the Petitioner (Ahmed Issack Hassan) was not heard
by the Respondent (Auditor General) contrary to the principle of audl alteram
partem.

2. A declaration is issued that the Respondent (Auditor General) was thereby in
violation of the Constitution in particular Articles 25(c), and 50 of the
Constitution.

3. An order is issued directing the Respondent (Auditor General) to delete the
information in the second row of page 28 in the Special Investigation Repoft on
the Procurement of Electronic Voting Devices for 2013 General Election of 6th
June 2014 that adversely mentions the Petitioner (Ahmed Issack Hassan) and
any other information in the said repoft that adversely mentions the Petitioner.

The Committee therefore resolved that as a result of the said Court orders, the report
of the Auditor General which appeared to be a major support document in the petition
for removal of the Members of the IEBC can no longer be used in this regard as all
information that adversely mentioned Mr. Ahmed Issack Hassan was ordered to be
deleted by the Coutt. The Committee also noted that the Petition to remove the
Commissioners was presented as one petition and not different petitions for individual
Members of the Commission.

The Committee, therefore, unanimously resolved to dismiss the Petition. The resolution
was proposed by Hon. Boniface Otsiula and seconded by Hon. Benson Mutura,

3



MIN No.JLA. /2016 ADJOURNMENT

There being no other business to transact, the sitting adjourned at twenty minutes past
twelve otlock.

!

Signed....

Date
(9[airpplson)

,/.)-+...t"b,......
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