


integrotion of the community. The Treoty, however does not propose
the content ond structure for implementing the politi cal f ederotion.
Also it is yet to demonstrote visible signs to offirm the intention
towords federqtion.

Politicql Will towords o federqtion is cleorly orticuloted in the'Wsko
Report but Portner stotes' unwillingness to cede sovereignty foils .to
reflect the politicol will towords fost trocking the process of
integrotion. Thus while the Treoty provid es f or the hormonizqfro;.of
lows ond institutions, legol systems in oll Portner Stotes hqve not been
revised to coter for the Process of integrotion hence undermining the
principles of " Pacta Sunt Servandd,.
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This report is o compilotion of views obtoined from oll three portner
stotes together with input mode by members of the committee during
o follow up meeting to discuss the three reports received from
consultqtions held in Portner stotes held f rom April 6-9, zoo5 in
Noirobi' Following coreful considerotion of the views expressed ond
recommendotions obtoined the committee intends to moke specific
proposols to be submitted to the Assembly for onword submission to
the council of Ministers, detoiling meosures needed to strengthen the
Treoty to focilitote the vision ond missio n of the EAC.

The report is orrongedin six mqin sections. Eoch section begins with o
short introduction of the specific views roised ond then norrows into
porticulor qreos oddressed during the consultotions. A number of people
contributed their ideos on how to oddress the issues hence the
recomrnendotions one ossembled together occording to theme s. Greot
eff ort is mode to onswer specific concerns roised qs well os to clorify
on prevoiling misconceptions qbout the process of integrotion. rn view
of the foct thot significont progress wos mode during the regionol
consultqtions, Members of the comm ittee met in Noirobi to hormonize
the vorious views expressed during consultotions in the three portner
Stotes.

The report ends with o detoiled oction plon which emphosizes thot
review of the Treoty is qn ongoing process, ond will be realized when
the committee presents to the Assembly concrete proposols to guide
review of the Treoty.
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Executive remoins unwilling to give protocols force of low thereby
hijocking initiotives of the Assembly to the controry eff ect.

There ote diff erent processes governing the rotif icotion of
internotionol qnd regionol legol instruments i.e. in Tqnzonio ond Ugondo
it is done through porlioment, while in Kenyo it is done through the
Executive. Also the proctice with regord to the signing outhority in
eoch Portner stqte vories from one country to onother.

2.t.1. THE STATUS OF THE TY IN
AN LA

The Preomble reiterotes the intention to bind the Portner Stotes to
commitments mode under the Treoty ond under rnternotionol Low
including the principle of pacta sunf servanda. complionce with the
dictqtes of infernotionol low is, however, implicif, not explicit in the
Treoty. Some of the views recetved from stokeholders see fost
trocking the integrotion process os unreolistic aiven the poce of
integrotion. Thus while the Treoty provides for the hormonizotion of
lows ond institutions, legol systems in qll Portner Stotes hqve not been
revised to coter for the process of integrotion. Also respective
constitutions ore yet to be qmended to recognize the supremqcy of the
EAC for exomple the oppellote jurisdiction of the EActr. The Treoty
lacks a key chopter on f undamentol humon rights ond f reedoms.

Portner Stotes are yet to demonsfrote complionce to the principle of
Pacfa sunt servanda. A cose in point wos the implementotion of common
externql toriff (cET) on "i4ifumba" ond phormoceuticols, o result of
public outcry/strike ond subseguent retroction qnd downword revision
of the toriff on Mitumbo from $0.75 to $ 0.30 in Kenyo ond the totol
removol of cET on phormoceuticors in Kenyo. (EA Budget Doy - g June
2005)in controvention of the customs Monogement Act ond the
comrnitment to " Pacta Sunt Servandd, principle.

Although the Treoty concentrotes on econornic integrotion ond other
development reloted porodigms, it concentrotes power in the executive
orgons of the community insteod of the people of Eost Africa through
the EALA
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The Treoty, under Article 9 provides for the creotion of the following
orgons ond institutions of the Community:

. The Summit;

. The Council;

. CoordinotionCommittees;
o Sectorol Committees,
. The Eost Africon Court of Justice;
o The Eost Africon Legislotive Assembly;
. The Secretoriqt; ond,
. Such other orgqns os moy be estoblished by the summit

The Treqty does not indicqte o cleor structure thot seporotes key roles
ond governonce functions of the orgons of the community.whereos the
EALA ond the EACJ hove their roles cleorly defined uy ine Treoty, the
executive orm of the community hqs too mony loyers with overlopping
functions creoting unnecessory bureoucrocy in decision moking. There
ore no cleor provisions for checks ond bqlonces betweenorgons of the
community os well os the vorious institutions operoting under the
community hence def eating the doctrine of seporotion of powers.

since its inouguration in November zoor there hos only been one cose
filed in the EACJ thot is EACJ Ref I of zooi r,ryafera ef or vs EastAfncan community. The mondote of the EActr is limited to the
interpretotion, opplicotion ond observonce of the Treoty. currently
eff orts ore underwoy to extend the jurisdiction of the EA1J ond there
ore proposqls to model it olong the lines of the f ormer Eost Africon
Court of Appeal (EACA). The relotionship between the EACI ond
notionol oppellote courts is not cleor. Th,erefore, there is need lo
resolve the guestion of jurisdiction of the court beoring in mind thot,ofter the dissolution of the EAcA, rhe three Eost Africon countries
moved foster to fill the vqcuum creoted in their regor systems. while
Kenyo ond Tonzonio retoined the two-tier systems, Ugondo opted for othree-tier system. This, os o mott er of f act, wilt creote problems when
we vest the EACJ with oppeflote jurisdiction within rhe EAC.
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consensus of the three presidents whose decisions are orrived ot
through consensus. consensus bogs down the process of decision-moking
ond octivities of the Communify resulting in mony initiqtives being lost
or stolled.

3- 1. 3. The

The 27 elected Members of theEALA represent over go million people.
The E ALA serves moinly three functions:

. Representotion

' oversight functions e.g. vetfing, censor ond summons. The
Assembly is criticol to the f ederation ond theref ore its functions
should be strengthened.

. Legislotion.
while direct election remoins the surest woy of enobrin g peopre to hove
o soy in regionol governonce, people hove no direct role in' electingtheir
representotives to the regionol Assembly.

There is generol ignoronce obout the tows possed by the Assembly in
most Portner stotes. Lows possed by EALA tqke precedence over
notionol ones on motters pertoining to the implementotion of theTreoty- Article 8(4). Further, most notionol Mps ore unowore of the
legal eff ect of lows poss ed by the Assembly ond theref ore foil to
ossess execufive pronouncements ond oction bosed on commitments
rnode of the regionol level.

The feor thqt elections for members of the EALA were not direct isredundont becouse notionor Mps who elected EALA Members ote
represenlotives of the people from their constituencies. However, onindependent electorol body should be estoblished to hondle election of
EALA members.

Thus f ar the councir hos so for sent onry two Biils befo re theAssembry.
Protocols under considerotion ore never brought to the respective
Notionol Assemblies of the portner stotes. For exompte, of the momentthere is o protocol being developed on f ree movement of people, yer thedocument hos not been brought to the ottention of theEALA.

Although locking in outonomy ond hoving diruted powers, the EALAmokes the lows for the cornrnunity. The EALA, however, hos no role in
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monoged bef ore being disbursed to respective Portner Stotes. fn foct
the customs Union wos formed in 1919 ond wos on importont source of
reyenue f or the community. The committee discuss ed the guestion of
finoncing of the Communify ond it wos noted thot consultotions in oll the
Portner stotes considered the ospect of sources of funds, formulo for
contributions, occountobility for monies ond finonciql sustoinobilify of
the Community in their deliberotions.

rt wqs noted thot the budget of the community is centrolly prepored
qnd monoged. Given the mognitude of its operotions the EActr budget of
usD 600,000 o yeor is too smqll ond only covers solqries. There is no
development budget or money to odvonce humon resourc e requirements
for the community. As o result, key orgons of the EAc, porticulorly the
secretoriot, hove leon stoff minimizing their copocity to function
effectively. The Community is unoble to undertqke initiotives thot ore
more strotegic to reolizotion of its vision qnd mission. Presently
finoncing of the community depends on mutuolly opportioned eguol
contributions through the council of Ministers. This budget system
does not oddress criticol f inonciol requtrements of the EAC. ndditionol
funds ore obtoined from development portners. This impocts on the
performonce of the Community in criticol sectors especiolly its ability
to higher highly guolif ied ond comp etent stoff .

Dependence on donors mokes the Community vulneroble to those thot
f inonce its qctivities. For exomple the EAC hos olwoys been funded by
Portner Stotes ond some donors. There is no system through which the
Community ond its leaders con be mode occountoble over fiscol
operotions ond offoirs. currently, one orgon, the secretoriot, controls
f inonces with minimol checks over its po*"...

while the EAc rreoty provides for eguol contributions to the
community budget, experts fert thot this is not q sotisfoctory
orrongement becouse some countries moy hove o greoter copocity to
roise revenue thon others. Likewise there is q lock of independence
from the constrqints ond Jimitotions experienced of notionol level
budgeting. Moreover the system does nof soy whot sonctions con be
opplied to those countries thof foil to remit their contribution.
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South Africa wonting to contribute holf the budget if ossured to hove
odditionol voting powers.

Theref ore, lhere is need to devise o f ormuto to determine the shore of
eoch member stote for exomple members cqn be ollowed to contribute
occording to the size of their ?evenue. The system of finoncing must
toke into occount o number of foctors i.e. the sizeof the populotion ond
of the economy; individuol benefits occruing to o country; ond notionol
budgets. There must be explicit mention of sonctions ogoinst countries
thot foil to remit their contribution.

The EAC Treoty outlines the brood consensus of the peoples of Eost
Africo on the system of cooperotion ond regionol integrotion they
envisoge. It is however evident thot Eost Africons hove not been
odeguotely consulted obout regionol integrotion. The Federotion hinges
on the politicol will of the Heads of stote not on populor consensus
which mokes its foundotion precorious.

Provisions of the Treoty ore not understood cleorly by the people of
Eost Africo. A minority section of the community know obout the
provisions of the EAC Treaty os it is yet to be tronslqted into locol
longuoges ond popularized beyond elire sections of the community.

Even though the current Treoty recognizes f he need for civil society
and privote sector porticipotion, there is obsence of strong civil society
involvement, the privote sector ond professionol bodies in drowing up
the Treoty ond in focilitoting the process of integrofion.

Politicol will is vitol for there to be sound politicol, sociql ond econornic
integrotion. rn this regard, Good Governonce is vitol for the federationto fully toke-off (Article 6). Most importontly, regionol integrotion
should be immediotely put on the agendo to be deboted ond discussed
regulorly by oll bodies. The Choirmqn of the Summit should be requiredto oddress the EALA to give direction on policy issues to be tqckled
during eyety yeot.
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(iv)

(v)

(vi)

There is need to moke the EAC the focal point in oll motters
regording review ond omendment of the Treoty.
There ore ombiguities in the longuoge of the Treoty.
There should be cleqr provisions on the tosk to be perf ormed
by eoch orgqn of the community os envisaged in the doctrine
of seporotion of powers.

6t 2.

(vii) There is over relionce on the use of protocols to run offoirs
of the community, ond thot the process of concluding
protocols is very slow hence hompering development in the
EAC.

(viii) rnsteod of using the Assembly to enoct lows, the council of
Ministers uses protocols to moke the Treoty eguivolent to on
Act of Porlioment

6 1.3

(i) there is o lot of enthusiosm omong the peoples of Eost Africa
obout the EACJ being o court of oppeol for Eost Africawhich is
not the cose of the moment;

(ii) there is demond from the populotions of Eost Africa to expond
the jurisdiction of the EActr to coter for oll interest groups;(iii) the procedure for oppointment of judges to serve in the EA1J
needs to be horrnonized so thot judges of the some ronk ond
stoture serve in the EACtr.

(i) The executive orm of the cornmunity hos so mony loyers hence
rendering il ineff ective:
Hoving estoblished the secretoriot ond given the lock of o
Proper executive in Arusho , the secretoriot hos ossumed thqt
role, of the executive cousing hovoc in the process.

(ii)
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t To enhonce operotions of the EACJ, Articles 23 to 27 of
the Treoty be re-cost to provide for:
(i) exponsion of the EACJ both in originol ond oppellote
jurisdiction.
(ii) the estoblishment of o regionol Judiciol services
Commission, its composition, prescribes its functions,
tenure of office os well os terms ond conditions of service
of the Judges of the EACtr . The f unctions of the
commission would be to propose nomes to the summit of
persons guolified to be oppointed to serve in the EACI: lhe
Summit submits the nomes of those nominoted to the
Speoker for considerotion by the relevqnt committee of
the House qnd for opprovol by the entire Assembly.
Article 48 of the Treoty be omended to provide for:

direct elections of Members of the Assembly.
Presently, Members of the EALA are elected by
their respective Nqtionol Assemblies due to
logisticol ond finonciol inodeguocies. These ore not
likely to be surmounted in the neor future.

Exponsion of membership of the Assembly. The
committee proposes thot in line with the views of
the peoples of Eost Afrtco, membership of the
Assembly be increosed to 15 pet country os
originolly proposed; ond in order to hove continuify
ond institutionol memory, eoch portner stqte during
2006 should elect six Members os on oddition to the
existing nine. rn zofi, those who will have served
two terms will vocote ond eoch country would
qutomqtic ally elect other Members,
Provision of o regionor Erectorot commission. rn
?016, we should hopefuily hove sorv ed the f inoncior
ond logisticol inodeguocies to enoble the people of
Eost Af rica to elect their representotives by
universol odult suff roge.
Article 50 be omended to provide f or the
estoblishment of on Electorot cornrnission for
purposes of conducting the soid elections. The
Article should olso provide f or the tenur e of of fice,
terms ond conditions of service ond thot such o

6
(i)

(ii)

( iii)

(iv)
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a Regionol integrotion wiJJ be useful ond sustoinoble if supportedby
the mqsses. There is therefore need for o referendum on the
EAC. Also the Treoty needs to be widely disseminote.d ond
populorized.
There must be o system of checks ond bolonces to ensure
occountobility of oll orgons of the community to the people of
Eost Africo.
Actuolizing the Federqtion demonds preporing the necessory
groundwork ot notionol levels ond building stoble institutions
regionolly to coter for Eost Af ricons.
country level coordinotion between ministries; ministries ond the
EAC: and the Executive ond the EALA is cruciol in focilitoting the
workings of theEALA ond the EACJ.
There is need to qddress in on open monn er the chollenges focing
the Federotion including the high level of mistrust obout o
regionol f ederotion in view of the experience of the f ormer EAC.
Additionolly uneven levels of progress in portner stqtes mokes
the mosses onxious obout the possible impoct integrotion will
hove on locol econornies. There is therefo re a need to instill o
sense of confidence ond ossuronce politicolly omong leoders ond
ornong the populotion.
Pqrtner stotes still need to sort out the internol inconsistencies
in politicol ond legol fromeworks before emborking on the
regionol.
Portner stotes are yet to determine the ultimote form of the
EACF. rt is imperotive thof the federation be informed by qctuol,
'living exornples' or cose studies, ond not just theories. The union
between Tongonyiko ond zonzibar could provide o bosis for
exploring options on the form of federotion.
rt is importont to learn f rom post foilings ond from other
experiences of economic ond politicol infegrotion in order not to
repeat post mistokes.
There are a number of opportunities the process con be built
upon to realize the f ederotion envisoged.
rt is cleor thot the process of regional integrotion will be groduot
ond will need ro be monitored periodicoily. ih" pror"ss con be
odjusted in respons e to developments.
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